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JUDGES  OF  THE  COURTS 

during  the  time  of  these  reports,  from  which  appeals  may  be  taken  to 
the  Supreme  Court. 


(NAMS8  ARRANOCD  IN  ORDER  OF  BRNIORITT  OF  8BRVICB.) 


DISTEIOT  OOUBT& 

First  District,  two  judges — Hbnrt  Bank,  Jr.,  Keokuk ;  William  S.  Ham- 
ilton, Ft.  Madison. 

Becond  District,  four  iudgea—^  F.  W.  Bichblbbrobr,  Bloomfleld j  C.  W. 
Vbrmiuon,  Centervllle;  D.  H.  Andbrson,  Albla;  F.  M.  Huntbr, 
Ottumwa;  Sbnrca  Cornrli^  Ottumwa. 

Third  District,  two  Judgea — Hiram  K.  IEsVasb,  Corydon ;  Thomas  L.  Max- 
WILL,  Creston. 

Fourth  District,  three  Judges— f  John  F.  Oliybr,  Onawa ;  t  David  Mould, 
Sioux  City  J  Oborgb  Jbpson,  Sioux  City ;  John  W.  Andbrson,  Onawa 
(1915)  ;  W.  O.  SBAR8,  Sioux  City   (1915). 

Fifth  District,  three  judges — J.  H.  Applbgatb,  Guthrie  Center;  William 
H.  Fahbt  (1911)*  Perry:  Lorin  N.  Hats  (1911).  Knoxville. 

Biwth  District,  three  Judges — ^K.  K  Willoockson,  Slgoumey;  John  F. 
Talbott,  Brooklyn ;  Hbnrt  Silwold.  Newton. 

Seventh  Districtjjive  Judges — ^A.  J.  House,  Maquoketa ;  Arthur  P.  Barker, 
C!linton  ;  Wiluam  Thbophilus,  Davenport ;  Maurice  Donboan,  Dav- 
enport ;  F.  D.  Letts,  Davenport ;  f  Lawrence  J.  Horan,  Muscatine. 

Eighth  District,  one  Judge— Ralph  P.  Howell,  Iowa  City. 

Ninth  District,  Hve  Judge*— f  Hugh  Brennan,  Des  Moines ;  W.  H.  Mc- 
Henrt,  i>es  Moines ;  Lawrbnce  Db  Graff,  Des  Moines ;  Charles  A. 
Dudley.  Des  Moines;  Wm.  S.  Atbrs,  Des  Moines;  Hubert  Utter- 
back,  Des  Moines. 

Tenth  District,  three  Judges— f  Franklin  C.  Platt,  Waterloo  j  George  W. 
Dunham,  Manchester;  Chas.  W.  Mullan,  Waterloo;  H.  B.  Boies, 
Waterloo. 

Eleventh  District,  three  Judges — ^R.  M.  Wright,  Ft  Dodge :  t  C.  G.  Lee, 
Ames;  t  C.  EL  Albrook,  EUdora;  H.  EL  Frt,  Boone  (1915)  ;  Bdward 
M.  McCall.  Nevada  (1916). 

Twelfth  District,  three  Judges — C.  H.  Kellet,  Cliarles  City;  J.  J.  Clark, 
Mason  City ;  M.  F.  Bdwardb,  Parkersburg. 

Thirteenth  District,  two  Judges — A.  N.  Hobson,  West  Union ;  William  F. 
Springer,  New  Hampton. 

Fourteenth  District,  two  Judges — D.  F.  Cotlb,  Humboldt;  N.  J.  Lbb, 
ESstherville.  _ 

Fifteenth  District,  five  Judges — A.  B.  Thornell,  Sidney;  Orvillb  D. 
Wheeler,  Council  Bluffs ;  Eugene  B.  Woodruff,  Glenwood ;  Thomas 
Arthur,  Logan ;  Joseph  B.  Rockafellow,  Atlantic. 

Sixteenth  District,  two  Judges— t  Frank  M.  Powers,  Carroll ;  M.  EL  Hutch- 
ison. Lake  City ;  E.  G.  Albert,  Jefferson. 

Seventeenth  District^wo  Judges — B.  F.  Cummings,  Marshalltown ;  Jambs 
W.  WiLLBTT,  Tama.  _  _ 

Eighteenth  District,  three  Judges — F.  O.  Ellison,  Anamosa;  Milo  P. 
Smith,  Cedar  Rapids;  John  T.  Moffit, ^Tipton.  

Nineteenth  District,  two  Judge*— Robert   Bonson,   Dubuque ;    John   W. 

KiNTZiNGBR,  Dubuque.  «,.   _.^  „ 

Twentieth  District,  two  Judges — Jambb  D.  Smtth,  Burlington ;  Oscar  Hale, 

Wapello. 
Twentjirfirst  DistHct,  two  Judges— William  Hutchinson,  Alton;  W.  D. 
BOIES,  Sheldon. 

SUPEBIOB  OOUBTS. 

Cedar  J^opiils— Charles  B.  Bobbins. 

Council  Bluffs — ^Frank  J.  Capbll. 
Orinnell — Paul  G.  Norrib. 

Keokuk — ^W.  L.  McNamara. 

Oelwein — John  R.  Bane. 

Perrv — ^W.  W.  Cardell. 

Shenandoah — Geo.  H.  Castle. 

•  Died,  Oct  11,  1914. 
t  ReUred.  Dec  SI,  1914. 
i  Resigned,  April  27.  1914. 
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E.  E.  Davidson,  AppeUant,  v.  Benevolent  and  Protective 
Okdeb  of  Elks,  No.  374,  Fort  Madison,  et  al.,  Appellees. 

nrrOZIOATINO  UQUOBS:      lltiiHUic»— Action   to    Enjoin— Ck>od- 

1  FUth  A1>andonniont  of  Bnaineas.  The  good-faith  abandonment  of 
the  unlawful  sale  and  keeping  for  sale  of  intoxicating  liquors,  prior 
to  the  commencement  of  an  action  to  enjoin  the  same  as  a  nui- 
sance, precludes  the  entry  of  an  order  for  injunction. 

nVTOZIOATINO  UQUOBS:    NnlBance— Action  to  Enjoin— Aty^uadon- 

2  ment  of  Bosineas — Costs.  A  ''sudden"  but  good-faith  determi- 
nation, duly  and  timely  consummated,  to  abandon  the  unlawful 
sale  of  intoxicating  liquors,  may  save  defendant  from  an  order  of 
injunction,  but  not  from  the  costs  of  an  injunotion  action  insti' 
tuted  in  good  faith.  (In  present  case,  defendant  was  converted  on 
the  day  preceding  the  commencement  of  the  action.) 

VOL.174IA.— 1 
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2  Davidson  v.  B.  P.  0.  E.  [174  Iowa 

Appeal  from  Lee  District  Court.— W.  S.  Hamilton,  Judge. 

Tuesday,  February  8,  1916. 

Suit  in  equity  to  enjoin  an  alleged  liquor  nuisance.  The 
trial  court  dismissed  the  petition  and  taxed  the  costs  to  the 
petitioner,  and  he  appeals. — Modified  and  Benumded. 

M.  8.  Odle,  for  appellant. 

J.  B.  Frailey,  Herminghwusen  &  Herminghauseny  B.  N. 

Johnson,  Geo.  B.  Stewart^  Jesse  Schlarbaum  and  J.  M.  C. 
Hamilton,  for  appellees. 

Deemer,  J.— I.  The  defendants,  other  than  the  ** Elks'* 
lodge,  are  officers  of  the  same,  or  had  charge  of  the  distribu- 
tion of  drinks  dispensed  in  the  room  occupied  by  the  lodge. 
It  is  agreed  that,  for  some  months  prior  to 
^'  S^^Rsf™?      February  20,  1915,  defendants  conducted  a 
toeojoin^  ^"      club  room  in  the  building  described  in  the 

abandonment      petition,  and  that  they  distributed  intoxicat- 
of  business.  f  '  .  "^ 

mg  liquors  therein  to  members  by  gift  or  sale. 
It  was  also  stipulated  that  the  defendants  held  a  Federal 
revenue  stamp,  covering  the  period  of  one  year  from  July 
1,  1914;  that  defendant  Simmons  had  immediate  charge  of 
the  liquors ;  that  defendant  Woodmansee  was  the  chief  officer 
of  the  lodge,  and  defendant  Pratt  was  its  secretary.  It  also 
appears  that  this  action  was  commenced  February  20,  1915, 
although  the  petition  was  sworn  to  on  the  18th  of  the  same 
month.  It  further  appears  that,  on  the  19th  of  February,  the 
trustees  of  the  lodge  held  a  meeting,  on  the  advice  of  the 
county  attorney,  and  concluded  to  quit  dispensing  intoxicants 
in  the  building,  either  to  their  members  or  to  others,  and  before 
the  20th,  had  removed  all  liquor  from  the  building.  They 
also  turned  over  to  the  county  attorney  the  receipt  for  liquor 
license  issued  by  the  Federal  government  and  the  county 
attorney  sent  it  to  the  revenue  collector  for  cancellation.  The 
trustees  and  officers  testified  that  the  abandonment  of  the  use 
of  intoxicating  liquor  in  the  building  was  in  good  faith  and 
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Feb.  1916]  Davidson  v.  B.  P.  O.  E.  3 

pennanent,  and  that  they  did  not  intend  to  renew  the  use, 
although  they  kept  the  fixtures  in  the  building  and  continued 
to  dispense  "soft  drinks".  It  further  appears  that,  nearly  a 
year  before,  there  was  some  agitation  in  the  city  of  Fort 
Madison  regarding  the  closing  of  the  Elks  Club,  and  the  action 
of  the  defendants  in  closing  their  buffet  was  doubtless  in 
anticipation  of  an  action  of  this  nature ;  although  there  is  no 
direct  testimony  that  any  of  them  had  knowledge  that  a  peti- 
tion had  been  sworn  to  and  was  about  to  be  filed.  We  are 
satisfied  from  the  showing  made  that  defendants  had  in  good 
faith  abandoned  the  practice  of  handling  intoxicating  liquors 
in  their  lodge  or  club  rooms  or  in  the  building  occupied  by 
them,  and  that  this  was  done  before  this  action  was  com- 
menced, although  doubtless  to  avoid  being  enjoined.  And  as 
every  purpose  to  be  gained  by  the  issuance  of  the  injunction 
has  been  accomplished,  there  is  no  need  of  a  decree  of  court  to 
enforce  obedience  to  the  law.  Sawyer  v.  Termoklen,  144  Iowa 
247,  is  much  like  the  case  at  bar.  See  also  Tuttle  v.  Bunting, 
147  Iowa  153;  State  v.  Harrison,  159  Iowa  67;  and  Offll  v. 
Westhraok,  151  Iowa  446. 

II.  We  do  not  understand  why  the  court  taxed  the  costs 
to  the  plaintiff.    There  is  no  showing  that  he  knew,  when  he 
filed  his  petition,  that  defendants  had  abandoned  their  busi- 
ness.    When  he  verified  the  petition,  every 
2.  Intoxicating      allegation  therein  was  true.    So  far  as  shown, 
8aSSe**action      hc  had  no  Other  notion  than  to  secure  the 
aS»uick»nment      enforcement  of  the  law,  and  there  is  nothing 
co«u.  to  indicate  personal  malice  or  ill  will.     In 

cases  of  such  sudden  conversion,  it  is  the  gen- 
eral, if  not  the  universal,  rule,  where  the  court  is  convinced  of 
the  good  faith  of  the  defendants  in  abandoning  their  unlawful 
business,  to  tax  them  with  the  costs,  including  a  reasonable 
attorney's  fee.  See  Fisher  v,  Skoglund,  155  Iowa  440,  and 
cases  cited ;  Beusch  v.  Loserth,  158  Iowa  227 ;  Offil  v.  West- 
hrook,  supra.  The  trial  court  was  right  in  denying  the  injunc- 
tion, but  in  error  in  taxing  the  costs  to  the  plaintiff. 
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The  decree  must,  therefore,  be  modified  so  as  to  tax  all  the 
costs  to  the  defendants,  and  the  case  will  be  remanded  for  an 
order  in  accordance  with  this  opinion.— Modified  and 
Bemanded. 

Evans,  C.  J.,  Weaveb  and  Pbeston,  JJ.,  concur. 


Thomas  Fitzgerald,  Complainant,  v.  Francis  M.  Hunter, 
Judge,  Bespondent. 

DTFOZIOATINO  UQITOBS:  Contemxrtr-xrnlawfDl  Sale»— Seal  Pto- 
piletor.  Evidence  reviewed  on  certiorari  to  review  contempt  pro- 
ceedings, and  held  to  establish  (a)  tlie  unlawful  sales  of  intoxicat- 
ing liquors,  and  (b)  that  defendant  was  the  real  proprietor  of  the 
place  in  question. 

Certiorari  to  Wapello  District  Court.— Francis  M.  Hunter, 

Judge. 

Tuesday,  February  8,  1916. 

The  complainant,  having  been  adjudged  guilty  of  con- 
tempt for  violation  of  a  liquor  injunction,  sued  out  a  writ  of 
certiorari  for  a  review  of  the  proceedings. — Affirmed. 

Lloyd  L.  Duke,  for  complainant. 

Elmer  K.  Daugherty,  for  respondent. 

Weaver,  J. — In  March,  1914,  the  complainant,  Thomas 
Fitzgerald,  was  permanently  enjoined  from  keeping  or  main- 
taining a  liquor  nuisance  in  the  city  of  Ottumwa  or  else- 
where in  that  judicial  district.   In  June,  1915, 
LiQuSsf™?     an  information  was  filed  by  the  county  attor- 
fuTJaiesfreajf     ney,  charging  him  with  unlawfully  keeping 

proprietor.  x-     <» 

for  sale  and  selling  intoxicating  liquors  upon 
certain  described  premises  in  Ottumwa.  Being  thereupon 
cited  to  show  cause  why  he  should  not  be  held  in  contempt, 
he  appeared  and  denied  the  allegations  of  the  information. 
Upon  hearing  the  evidence,  the  trial  court  found  and  adjudged 
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said  defendant  (complainant  herein)  ^Ity  of  contempt  as 
charged  and  for  a  review  of  said  proceedings,  the  accused  has 
sued  out  a  writ  of  certiorari.  The  return  made  by  the  respond- 
ent shows  the  following : 

The  State  offered  no  direct  evidence  of  sales  of  liquor  by 
the  said  Fitzgerald  in  person,  but  relied  upon  the  proof  of 
various  circumstances  as  showing  that  the  premises  described 
were  being  kept  and  maintained  as  a  place  for  the  unlawful 
keeping  for  sale  and  selling  of  intoxicating  liquors,  and  that 
Fitzgerald  was  the  real  proprietor  or  manager  of  the  busi- 
ness. The  property  in  question  was  commonly  known  as 
"The  Log  Cabin",  and,  until  the  business  was  prohibited 
in  that  city,  had  been  kept  and  used  as  a  liquor  saloon.  The 
liquor  trafSc  having  been  prohibited  in  Ottumwa,  the  place 
was  still  kept  open,  ostensibly  for  the  sale  of  cigars  and 
tobacco.  Appurtenant  to  the  building  were  feed  sheds  and  a 
bam.  Fitzgerald  had  been  in  the  liquor  business  until  the 
same  had  been  closed  by  the  prohibitory  act  or  ordinance.  For 
a  considerable  period  before  the  contempt  proceedings  were 
begun,  he  spent  most  of  his  time  at  and  about  the  Log  Cabin 
premises  and  was  apparently  the  manager  of  the  place.  He 
was  also  seen  behind  the  counter,  waiting  on  customers  and 
operating  the  cash  register.  The  work  about  the  sheds  was 
looked  after  by  one  Kling  and  perhaps  others,  apparently  act- 
ing as  helpers,  and  there  is  evidence  that  Kling  sold  liquor 
there.  All  had  the  reputation  of  being  bootleggers.  Empty 
bottles  abounded,  as  did  boxes  and  crates  described  as 
"whisky  cases",  such  as  are  used  in  shipping  liquors.  Under 
a  manger  was  found  a  large  tin  or  sheet-iron  box  sunk  in  the 
ground,  and  another  in  a  small  room,  the  entrance  to  which  was 
by  a  blind  door,  operated  by  a  rope  from  a  distance.  A  few 
bottles  of  beer  and  other  bottles  with  small  quantities  of 
whiskey  in  them  were  found  on  the  premises.  The  empty  bot- 
tles were  bright  and  dustless,  as  if  recently  deposited  there, 
and  the  pile  visibly  increased  from  day  to  day.  Little  crowds 
of  men  with  a  known  thirst  congregated  there  and  hung  about 
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the  place.  Men  were  **seen  carrying  bottles  around  that  cor- 
ner" and,  according  to  the  police,  **8onie  of  the  fellows  over 
there''  got '* pretty  full''. 

Testifying  for  himself,  the  complainant  herein  denies 
that  he  owns,  manages  or  controls  the  ''Log  Cabin"  premises, 
but  says  they  have  been  leased  from  the  owner  by  his  brother, 
Ted  Fitzgerald,  who  is  a  moulder  working  at  his  trade  in  the 
city,  and  who,  so  far  as  the  testimony  goes,  has  never  visibly 
assumed  possession  or  control  of  the  property  or  business. 
Ted  Fitzgerald  was  not  called  or  examined  as  a  witness. 

The  place  is  shown  to  have  a  very  general  reputation  as 
a  ''bootlegging  joint";  and,  if  appearances  are  to  be  trusted, 
its  title  to  that  reputation  is  unassailable.  We  have  high 
authority  for  the  proposition  that  "a  leopard  cannot  change 
his  spots",  and  it  seems  equally  difiScult  for  a  blind  tiger  to 
long  conceal  its  lain  The  record  also  justifies  the  finding 
of  the  trial  court,  that  Thomas  Fitzgerald  was  the  real  pro- 
prietor and  manager  of  the  premises  and  responsible  for  the 
unlawful  business  there  carried  on,  and  we  discern  no  ground 
on  which  to  disturb  the  judgment.  The  writ  of  certiorari  will, 
therefore,  be  dismissed,  and  the  judgment  of  the  district 
court — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


William  Eikenberry,  et  al.,  Appellants,  v.  St.  Paul  & 
Kansas  City  Shortune  Railroad  Company,  Appellee. 

EMINENT  DOBfAIN:  Extent  of  Power— *' Approaches"  and  '*Em- 
1  bankments" — Gonstmctlon  of  Statute.  ''Approaches"  con- 
etnicted  by  a  railway  company  under  Sec.  2017,  Code,  1897,  on  a 
public  highway,  in  order  to  carry  such  highway  over  the  railway 
tracks,  are  "embankments"  within  the  meaning  of  Sec.  1998, 
Code  Sup.,  1907,  authorizing  the  condemnation  of  lands  for  em- 
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hankments,  etc.,  such  latter  term  not  being  limited  to  embankments 
for  the  support  of  the  track  only. 

Dbbmer,  Weateb  and  Preston^  JJ.,  dissent 

EMINENT  DOICAIN:  Extent  of  Power— "Neoeflslty"  for  EmlMaik- 
2  mente— Findings  by  Railroad  Ckrnimlwrion— Effect.  The  State 
Railroad  Commission  being  charged  by  Sec.  1998,  Code  Sup.,  1907, 
with  the  duty  of  determining,  on  notice  to  the  landowner,  the 
nece89iiy  for  additional  condemnation  by  a  railway  company  of 
lands  for  "embankments",  etc.,  the  certificate  of  necessity  of  the 
Commission  is  in  the  condemnation  proceedings  instituted  under 
the  order  of  the  Commission,  presumptively  correct. 

Deemeb,  Weayeb  and  Pbbston,  JJ.,  dissent 

Appeal  from  Lucas  District  Court. — F.  M.  Hunter,  Judge. 

Tuesday,  February  8,  1916. 

Action  in  equity  to  enjoin  the  defendant  railroad  com- 
pany from  occupying  plaintiff's  land  under  condemnation 
proceedings,  and  to  enjoin  defendant  from  building  crossing 
approaches  thereon,  because,  as  plaintiffs  allege,  the  statute, 
as  it  existed  at  the  time  the  condemnation  proceedings  were 
instituted,  did  not  authorize  condemnation  for  such  purpose. 
A  demurrer  to  the  petition  was  sustained,  and  plaintiffs  ap- 
peal.— Affirmed. 

Storie  &  Kridelbaugh,  for  appellants. 

J.  A.  Penick  and  F.  W.  Sargent,  for  appellee. 

Evans,  C.  J. — It  appears  from  the  petition  that,  in  the 
year  1913,  the  defendant  railroad  company  was  engaged  in 
constructing  a  line  of  railroad  through  the  city  of  Chariton, 
Iowa,  across  Auburn  Avenue  in  said  city  and  through  the 
lots  of  the  plaintiffs.  The  plans  contemplated  an  overhead 
crossing  for  Auburn  Avenue.  For  the  purpose  of  such  over- 
head crossing,  embankments  were  proposed  as  approaches 
thereto  on  either  side  of  the  right  of  way.  The  proper  con- 
struction of  such  embankments  required  the  condemnation  of 
ground  in  excess  of  the  100  feet  within  the  right  of  way.  The 
following  plat  indicates  the  general  situation  in  that  regard : 
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EXPLANATION  OF  PLAT: 

1  RiKhtoiw^r. 

2  Auburn  avenue 

3  Land  taken  out  of  kXB  1  and  2. 

4  Land  taken  out  of  lot  43. 

Sand 6   Foundation  of  aomag  tppfbafji 


Bminbnt  do- 
main :  extent 
of  power : 
"approaches" 
and  "embank- 
menta" :  con- 
struction of 
statute. 


The  question  presented  by  the  demurrer  involves  the  con- 
struction of  Section  1998,  Code  Supplement,  1907,  as  it  was 
at  the  time  of  the  condemnation  proceedings  in  question.  Such 
section  was  as  follows : 

'*Sec.  1998.  Any  railway  corporation 
owning  or  operating  or  constructing  a  railway 
shall  have  power  to  condemn  lands  for  neces- 
sary additional  depot  grounds  or  yards,  for 
additional  or  new  right  of  way  for  construct- 
ing  double  track,  reducing  or  straightening  curves,  changing 
grades,  shortening  or  re-locating  portions  of  the  line,  for  exca- 
vations, embankments,  or  places  for  depositing  waste  earth  in 
the  same  manner  as  is  provided  by  law  for  the  condemnation 
of  the  right  of  way.  Before  any  proceedings  shall  be  insti- 
tuted therefor,  the  company  shall  apply  to  the  railway  com- 
missioners, who  shall  give  notice  to  the  land  owner,  and 
examine  into  the  matter,  and  report  by  certificate,  to  the  clerk 
of  the  district  court  in  the  county  in  which  the  land  is  situ- 
ated, the  amount  and  description  of  the  additional  lands  nec- 
essary for  such  purposes,  present  and  prospective,  of  such 
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eompany;  whereui>on  the  company  shall  have  the  power  to 
condemn  the  lands  so  certified  by  the  commissioners." 

It  appears  from  the  petition  that,  prior  to  the  condemna- 
tion proceedings  now  assailed  by  the  plaintiffs,  the  Railroad 
Commissioners  had  regolarly  examined  into  the  matter  and 
had  certified,  as  required  by  statute,  the  additional  lands  nec- 
essary for  the  purposes  already  indicated.  Subsequent  to  such 
certification,  the  condemnation  proceedings  were  instituted 
and  damages  were  awarded  by  sheriff's  jury.  From  such 
award,  the  plaintiffis  herein  prosecuted  an  appeal  to  the  dis- 
trict court,  and  thereafter  instituted  this  injunction  proceed- 
ing. 

Because  of  the  conclusion  of  the  majority  of  us  upon  the 
merits  of  the  controversy,  we  will  not  inquire  into  the  ques- 
tion whether,  under  the  circumstances  here  shown,  an  inde- 
pendent injunction  suit  will  lie. 

The  controversy  between  the  parties  turns  upon  the  ques- 
tion whether  the  approaches  for  the  purpose  of  an  overhead 
crossing  for  the  highway  were  ''embankments",  within  the 
meaning  of  Section  1998,  above  quoted. 

The  argliment  for  appellants  is  that  the  statute  should 
be  strictly  construed  against  the  condemning  company  and 
in  favor  of  the  landowner;  and  that  the  terms  ''excavations" 
and  "embankments"  should  be  confined  to  such  as  are  longi- 
tudinal; and  that  the  only  "embimkments"  within  the  con- 
templation of  the  statute  are  such  as  are  Accessary  to  the  sup- 
port of  the  railway  track;  and  that  the  term  should  not  be 
construed  to  apply  to  such  embankments  or  approaches  as 
are  necessary  only  for  the  purpose  of  crossing  an  intersecting 
highway.  This  argument,  however,  puts  a  very  restricted 
meaning  upon  the  term.  The  powers  and  duties  of  the  railway 
company  in  respect  to  railway  crossings  were  fixed  by  Code 
Section  2017.  The  duties  imposed  by  this  section  upon  the 
railway  company  were  peremptory. 

This  section  (since  repealed  by  Chapter  162,  Acts  of  the 
Thirty-fifth  General  Assembly)  was  as  follows: 
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**Sec.  2017.  Any  such  corporation  may  raise  or  lower 
any  turnpike,  plank  road  or  other  road  for  the  purpose  of 
having  its  railway  cross  over  or  under  the  same,  and  in  such 
cases  said  corporation  shall  put  such  road,  as  soon  as  may  be, 
in  as  good  repair  and  condition  as  before  such  alteration." 

Beading  Sections  2017  and  1998  together,  we  think  they 
do  not  justify  such  a  restricted  construction  of  the  term 
** embankments''  as  is  contended  for  by  the  appellants.  The 
terms  of  Section  1998  are  somewhat  broad  and  sweeping. 
Indeed,  the  successive  legislation  relating  to  the  power  of 
condemnation  for  railway  purposes  has  been  progressive  and 
has  apparently  sought  to  meet  all  the  developing  needs  of 
railway  construction.  Under  previous  statutes,  we  had  for- 
merly held  that  there  was  no  power  to  condemn  additional 
lands  for  depot  grounds.  Forbes  v.  Delashmutt,  68  Iowa  164. 
This  holding  was  superseded  by  the  present  Section  1998. 
Section  1995,  Code,  1897,  limited  the  power  of  condemna- 
tion to  a  width  of  100  feet,  unless  greater  undih  is  necessary 
far  excavation,  embankment  or  depositing  of  waste  earth'' 
and  ** except  for  wood  and  water  stations".  Section  1996, 
Code,  provided  a  right  of  condemnation  for  reservoir  purposes, 
and  Section  1997,  Code,  provided  the  same  right  for  the  pur-  • 
pose  of  la3ring  water  pipes.  Section  1993,  with  its  amendments, 
as  above  quoted,  superseded  previous  decisions  and  enacted 
broad  provisions,  subject  only  to  the  supervision  of  the  Rail- 
road Commissioners.  Since  this  suit  was  begun.  Chapter  162, 
Acts  of  the  Thirty-fifth  General  Assembly,  was  enacted,  as 
stated  above.  This  enactment  only  emphasizes  the  continuing 
purpose  of  the  legislature  to  broaden  the  powers  of  condemna- 
tion for  every  legitimate  purpose  incidental  to  the  construction 
of  the  railroad.  The  approaches  in  question  are  '^  embank- 
ments", within  the  ordinary  meaning  of  the  term.  That  such 
"embankments"  or  their  equivalent  are  necessary  for  the  pur- 
pose of  an  overhead  crossing  is  unquestioned.  The  necessity 
for  additional  lands  for  the  purpose  of  their  construction  was 
ascertained  and  certified  regularly  by  the  Railroad  Commis- 
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sionera.  As  '"embankments",  they  are  clearly  covered  by  the 
terms  of  the  statute.  We  see  no  appropriate  reason  for  restrict- 
ing the  sense  in  which  such  word  is  used  in  t^e  statute,  so  as 
to  exclude  them  from  its  operation.  To  do  so  would,  in  our 
judgment,  be  a  purely  arbitrary  construction. 

Suppose,  for  illustration,  in  order  to  accomplish  an  over- 
head crossing  for  the  highway,  the  railway  company  had 
lowered  its  own  grade  and  had  constructed  a  deep  excava- 
tion across  the  highway,  in  order  that  its  railway  might  pass 
under  the  highway,  while  leaving  the  highway  at  its  natural 
grade.  Under  this  section,  additional  land  could  be  con- 
demned for  the  purpose  of  "excavation".  Under  the  con- 
struction contended  for,  such  an  excavation  would  come  within 
the  terms  and  meaning  of  the  statute.  If,  under  this  statute 
and  Section  2017,  a  railway  company  may  resort  to  '*  excava- 
tions^^ in  order  to  pass  under  a  highway,  why  may  it  not  resort 
to  ''embankments"  in  lieu  of  ''excavations",  in  order  to  pass 
over  the  same  highway? 

Suppose  further  that,  pursuant  to  Section  2017,  the  rail- 
way company  should  proceed  to  lower  the  highway  in  order 
that  it  should  pass  under  the  railway.  As  an  engineering  prob- 
lem, this  might  involve  the  raising  of  the  grade  of  the  railway 
upon  an  embankment  and  the  lowering  of  the  grade  of  the 
highway  by  excavations.  According  to  the  contention  of 
appellants,  the  embankment  in  such  a  case  would  be  such  as  is 
contemplated  by  the  statute,  but  the  excavations  for  the  high- 
way would  not  be  such  excavations  as  are  contemplated  by  the 
statute.  To  put  the  contention  in  another  way,  the  railway 
company  may  carry  its  railway  under  a  highway  by  "excava- 
tion" or  over  such  highway  by  "embankment",  and  in  each 
case  may  condemn  additional  land  therefor ;  but  if  the  problem 
involves  a  raising  or  a  lowering  of  the  highway  to  any  extent, 
then  the  "embankments"  or  "excavation"  rendered  neces- 
sary to  such  raising  or  lowering  of  the  highway  are  not  within 
the  contemplation  of  the  statute,  and  condemnation  cannot  be 
had  therefor;  and  this  notwithstanding  that  Section  2017 
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makes  it  the  duty  of  the  railway  company  to  accomplish  prac- 
tical results  in  carrying  such  highway  across  its  tracks.  We 
think,  however,  that  the  restricted  construction  of  the  terms 
of  the  statute,  as  thus  contended,  is  quite  uncalled  for  and 
clearly  contrary  to  the  current  course  of  legislation. 

It  is  argued  that  approaches  could  have  been  constructed 
without  embankments  at  all,  in  that  timber,  steel,  or  concrete 
supports  could  have  been  used;  and  that,  in  such  case,  no 
claim  of  right  to  condemnation  could  be  made.  This  argu- 
ment is  not  at  all  conclusive,  because  it  applies  with  the  same 
force  to  an  embankment  supporting  the  railway  track  as  to 
the  embankments  now  under  consideration.  Any  embank- 
ment may  be  dispensed  with  by  the  use  of  trestles  or  other 
structural  support.  This  argument  would  render  all  embank- 
ments legally  unnecessary,  even  though  intended  for  the  sup- 
port of  the  railway  track;  and  therefore,  no  right  to  con- 
demnation could  be  exercised,  even  for  such  purpose.  This 
argument,  therefore,  if  carried  to  its  logical  end,  would  render 
the  statute  wholly  nugatory. 

We  note  the  suggestion  in  argument  that  the  question  of 

the  reasonable  necessity  of  the  embankments  ought  to  be  a 

matter  of  pleading  and  proof ;  otherwise,  the  railway  company 

might  establish  its  right  to  condemnation  by 

2.  bminsmt  do-      merely  declaring  a  purpose  to  construct  em- 

main:  extent  ^  o        *-      i' 

"n^eM?ty"for    bankments,   regardless  of  the  necessity  for 
S^'S'br^''    such  embankments.    We  think  this  8uggesti<Mi 
ffio^^^e    ignores  the  provisions  of  the  statute  as  to  the 
duties  of  the  Railroad  Commissioners  in  the 
premises.    No  condemnation  for  additional  land  can  be  had 
without  a  previous  inquiry  by  the  Railroad  Commissioners 
into  the  necessity  for  it.    The  petition  in  this  case  disclosed, 
as  already  stated,  that  such  inquiry  was  had  and  the  certifica- 
tion of  necessity  made. 

We  reach  the  conclusion  that  the  demurrer  to  the  petition 
was  properly  sustained.  The  judgment  below  is  accordingly 
afSrmed. — Affirmed. 
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Ladd,  Oatnob  and  Saunoeb,  JJ.,  concur.  Dbbmeb, 
Weaves  and  Preston,  JJ.,  dissent. 

Preston,  J.  (Dissenting.)— With  due  respect  for  the 
opinion  of  the  majority,  I  am  unable  to  agree  with  the  con- 
clusion reached,  and  shall,  as  briefly  as  I  may,  give  my  reasons 
for  this  dissent. 

The  question  presented  is,  perhaps,  not  very  important 
now,  except  as  a  rule  for  construction,  because,  by  Chapter 
162  of  the  Acts  of  the  Thirty-fifth  General  Assembly,  the  legis- 
lature has  given  the  authority  to  condemn,  claimed  by  the 
defendant  to  have  existed  prior  to  the  enactment  of  said 
Chapter  162. 

The  question  presented,  as  appellee  states  it,  is  as  to 
whether,  under  the  law  existing  at  the  time  in  question,  a  rail- 
way company  has  authority  to  condemn  land  for  necessary 
embankments  for  the  purpose  of  highway  crossings  over  the 
right  of  way;  and  its  contention  is  that  the  whole  question 
turns  upon  the  use  of  the  word  '' embankments '',  in  Section 
1998  of  the  Supplement  of  1907.  The  appellee  also  states  its 
position  a  little  differently  by  saying  that  the  question  is  as 
to  the  right  of  condemnation  f  er  the  purpose  of  embankments 
separating  a  road  crossing  from  the  railroaa  track. 

Plaintiffs  state  the  question  as  follows :  Does  the  statute 
authorize  condemnation  of  lands  for  crossing  approaches? 
And  they  say  that  the  fact  that  crossing  approaches  may  be 
built  by  piling  earth  in  the  street,  thereby  creating  what  may 
be  called  an  embankment,  cannot  in  any  way  determine  the 
issue.  And  they  say  that,  suppose  defendant  should  build 
these  crossing  approaches  out  of  timbers  stood  on  end,  and 
seek  to  take  appellants'  land  for  so  doing,  they  could  not  assert 
such  an  approach  as  an  embankment;  and  they  say  further 
that  the  fact  that  the  crossing  approaches  are  built  out  of 
earth  instead  of  steel  or  timber  will  not  govern;  and  they 
argue  that,  if  the  law  compelled  the  company  to  build  these 
approaches  out  of  timber,  steel  or  cement  pillars,  it  could  not 
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be  claimed  that  such  a  construction  would  be  an  embankment, 
as  contemplated  by  the  statute.  Cases  are  cited  by  appellants 
to  the  effect  that  statutes  granting  the  right  of  eminent  domain 
must  be  strictly  construed,  and  appellee  concedes  that  this  is 
the  rule. 

The  contention  and  argument  for  appellee  are  substan- 
tially this:  That  there  are  a  great  number  of  things  for 
which  embankments  are  necessary  in  railroad  building,  other 
than  to  support  the  track ;  that  highway  crossings  form  a  very 
apt  illustration;  and  that  the  only  thing  necessary  for  this 
court  to  do  is  to  say  whether  or  not  the  term  ''embankments" 
is  to  be  limited  to  embankments  supporting  the  track,  or 
whether  it  is  to  include  all  embankments  which  are  reason- 
ably necessary  and  proper  in  the  construction  of  the  road; 
that  highway  crossings  over  the  track  may  be  at  grade,  or 
above  or  below  the  grade  of  the  track,  and  that,  at  the  time 
of  the  condemnation  proceedings  in  this  case,  the  statutes  of 
Iowa  authorized  the  companies  to  support  the  grades;  that 
Chapter  162  of  the  Acts  of  the  Thirty-fifth  General  Assembly 
does  not  in  any  manner  destroy  the  right  of  the  company  to 
support  the  grades,  the  same  as  it  could  do  under  the  law 
prior  to  the  passage  of  that  act;  that,  at  the  time  of  the  con- 
demnation proceedings  referred  to  in  this  cause.  Section  2017 
of  the  Code  was  in  effect,  which  provided  that  any  such  cor- 
poration (railroad  company)  might  raise  or  lower  any  road 
for  the  purpose  of  having  its  railway  pass  over  or  under  the 
same,  and  that  this  statute  was  in  effect  at  the  time  the  legis- 
lature passed  Section  1998  of  the  Code  Supplement  of  1907, 
which  latter  section  specifically  provided  that  a  railway  com- 
pany might  condemn  additional  land  outside  of  its  100-foot 
strip  for  different  purposes  named  in  the  section,  one  of 
which  is  for  embankments ;  that  Section  2017  authorized  over- 
head and  imderground  crossings  as  necessary  parts  of  a  rail- 
way (and  embankments  and  excavations  outside  the  100-foot 
strip  are  frequently  necessary  for  such  purposes) ,  and  stated 
that  additional  ground  might  be  taken  for  excavations  and 
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embankments,  and  did  not  limit  or  narrow  the  purpose  for 
which  the  excavations  or  embankments  should  be  used,  and 
that,  therefore,  the  legislature  intended  that  the  railroad 
company,  with  the  approval  of  the  Railroad  Commissioners, 
might  take  additional  ground  for  the  purposes  of  any  excava- 
tions or  embankments  that  were  reasonably  necessary  and 
proper  in  constructing  the  railroad ;  that  a  road  crossing  over 
a  railway  track  or  right  of  way  is  as  much  a  part  of  the 
railroad  as  the  rails  upon  which  the  trains  run  or  the  ties 
which  support  the  rails;  that  it  must  follow,  then,  that  an 
embankment  reasonably  necessary  to  support  either  a  surface 
road  crossing,  or  an  overhead  crossing,  or  an  excavation  for  the 
purpose  of  an  underground  crossing,  is  a  part  which  is  neces- 
sary in  the  construction  of  the  railroad,  and  that,  therefore, 
such  embankment  or  excavation  is  within  the  meaning  of  these 
words,  as  used  in  Section  1998  of  the  Supplement  of  1907. 

They  cite  3  Elliott  on  Railroads  (2d  Ed.),  Sec.  1105,  and 
Clawson  v.  Chicago  &  Q.  S.  B.  Co.,  95  Ind.  152  (20  Am.  &  Bng. 
R.  R.  Cases,  56),  where  it  is  stated  that  it  has  been  held  that 
the  company  may  condemn  property  for  the  purpose  of  the 
necessary  approaches  and  abutments  to  a  new  crossing.  They 
also  cite  33  Cyc.  272,  that  the  duty  of  restoring  the  highway 
carries  with  it  the  right  to  exercise  any  powers  conferred 
upon  the  railroad  company  by  statute  which  are  necessary 
and  proper,  and  that,  for  the  purpose  of  restoration,  the  rail- 
road company  may  change  the  grade  of  a  highway  or  change 
the  location  of  a  highway,  and  acquire  by  purchase  or  con- 
demnation the  land  necessary  for  such  purpose ;  and  contend 
that,  looking  at  the  statute  in  this  light,  it  follows  that,  where 
an  embankment  is  necessary,  and  it  has  been  found  by  the 
Railroad  Commissioners  to  be  necessary  for  the  purpose  of 
carrying  a  highway  over  the  railroad  tracks,  then  such  is  an 
embankment,  within  the  meaning  of  the  statute. 

As  to  some  of  the  appellee's  contentions,  I  cannot 
assent.  An  examination  of  the  statutes  authorizing  the  con- 
demnation of  lands  by  a  railroad  company  shows  that,  until 
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the  enactment  of  Section  1998  of  the  Code  Supplement  of 
1907,  such  a  company  was  limited  to  the  taking  of  not  more 
than  100  feet,  excepting  that  greater  width  might  be  taken, 
as  provided  by  other  sections.  Section  1995  authorizes  the 
'  company  to  condemn  lands,  and  provides  that  such  land  shall 
not  exceed  the  width  of  100  feet,  **  except  for  wood  and  water 
stations,  unless  greater  width  is  necessary  for  excavation, 
embankment  or  depositing  waste  earth".  In  construing  this 
section,  first  appearing  in  the  Code  of  1873,  we  held  that  it 
was  presumed,  in  all  cases  where  the  company  sought  to  take 
100  feet  or  less,  that  such  land  was  '' necessary  for  the  loca- 
tion, construction  and  convenient  use  of  its  railway''.  On 
the  other  hand,  it  was  held  that,  unless  such  additional  land 
was  to  be  used  for  wood  and  water  stations,  or  for  necessary 
excavation,  embankment  or  depositing  waste  earth,  it  could 
not  be  taken,  no  matter  how  great  the  convenience  or  neces- 
sity. Under  this  section,  it  was  held  that  the  company  could 
not  take  additional  land  for  depot  grounds.  Forbes  v.  Delash- 
mutt,  68  Iowa  164.  See  also  Crandall  v.  Des  Moines  Railway, 
103  Iowa  684;  Minneapolis  &  St.  L.  B.  Co,  v.  Chicago,  M. 
it  St.  P.  R.  Co.,  116  Iowa  687. 

Such  was  the  law  until  the  enactment  of  Code  Section 
1998,  by  the  Twentieth  General  Assembly.  Section  1996  of  the 
Code  granted  the  right  to  condemn  for  reservoir  purposes; 
Section  1997  granted  the  right  to  condemn  to  lay  water  pipes; 
and  Section  1998,  the  right  to  condemn  for  additional  depot 
grounds.  So  that,  until  the  enactment  of  Section  1998  of  the 
Code  Supplement  of  1907,  a  railway  company  could  not  claim 
any  right  to  take  lands  for  the  construction  of  crossing 
approaches  thereon.  Section  1998  of  the  Supplement  is  an 
amendment  to  Section  1998  of  the  Code  of  1897,  and  gives  the 
company  greater  rights  in  some  respects.    It  reads : 

"Any  railway  corporation  owning  or  operating  or  con- 
structing a  railway  shall  have  power  to  condemn  lands  for 
necessary  additional  depot  grounds  or  yards,  for  additional  or 
new  right  of  way  for  constructing  double  track,  reducing  or 
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• 
straightening  curves,  changing  grades,  shortening  or  relocat- 
ing portions  of  the  line,  for  excavations,  embankments,  or 
places  of  depositing  waste  earth,  in  the  same  manner  as  is 
provided  by  law  for  the  condemnation  of  the  right  of  way.'* 

Code  Section  2017  was  repealed  by  Chapter  162  of  the 
Thirty-fifth  Oeneral  Assembly,  and  it  is  not  necessary,  per- 
haps, to  quote  that  section.  The  statute  repealed  by  this  act 
provided  that  a  railway  company  ''may  raise  or  lower  any 
turnpike,  plank  road  or  other  road  for  the  purpose  of  having 
its  railway  cross  over  or  under  the  same,  and  in  such  cases  said 
corporation  shall  put  such  road,  as  soon  as  may  be,  in  as  good 
repair  and  condition  as  before  such  alteration". 

Such  was  the  law  at  the  time  the  condemnation  proceed- 
ings were  commenced  l^  the  defendant  in  this  case. 

We  think  Section  1998  of  the  Supplement  to  the  Code, 
1907,  does  not  authorize  the  condemnation  of  land  for  the  pur- 
pose of  constructing  crossing  approaches  to  an  overhead 
bridge.  Before  it  could  be  so  held,  a  construction  of  the 
statute  would  be  necessary,  to  the  effect  that  the  term  ''em- 
bankments" was  used  by  the  legislature  with  the  intention 
that  it  should  mean  the  same  as  the  term  "crossing  approach", 
or  that,  because  the  railroad  company  is  in  this  case  building 
an  earthen  crossing  approach  and  such  structure  might  be 
termed  an  embankment,  it  was  the  intention  of  the  legislature, 
when  enacting  this  statute,  that  the  term  "embankment" 
should  cover  all  such  structures,  regardless  of  the  purpose  for 
which  they  were  to  be  used. 

It  seems  to  me  that,  to  sustain  the  demurrer,  we  must 
find  that  the  purpose  and  use  of  the  embankment  is  imma- 
terial. Whether  or  not  the  embankment  is  reasonably  neces- 
sary and  proper  in  constructing  the  railroad,  as  argued  by 
appellee,  is  a  question  of  fact,  we  think,  which  must  be  raised 
by  answer,  and  not  by  demurrer.  Otherwise,  all  the  company 
would  have  to  do  would  be  to  build  an  embankment,  when- 
ever it  wants  to  condemn  private  property,  and  then  use 
Vol.  1741a.— 2 


Digitized  by  VjOOQ IC 


18  ElKENBEBBY  V.   BaILROAD  Co.  [174  loWE 

that  embankment  for  crossing  approaches,  stockyards,  ele- 
vators, storage  houses,  or  for  any  other  purpose.  There  is 
nothing  in  the  petition  or  demurrer  showing  the  location  of 
the  crossing  approaches,  whether  the  grade  is  higher  or  lowei 
than  the  grade  of  the  tracks  used,  whether  a  grade  crossing 
would  have  been  better  or  worse  than  an  overhead  crossing, 
or  any  other  fact  showing  that  these  crossing  approaches  were 
necessary  and  proper  in  the  construction  of  the  road.  It  may 
be  that  these  approaches  are  not  necessary  at  all;  that  a 
grade  crossing  would  give  better  service  than  the  overhead. 
The  demurrer  raises  but  the  one  issue,  and  that  is  the  right 
of  the  company  to  condemn  private  property  for  the  purpose 
of  placing  an  embankment  of  earth  thereon,  regardless  of  the 
use  of  such  embankment.  It  is  true  that  appellants'  petition 
shows  that  these  embankments  are  used  as  crossing  approaches ; 
but  we  think  there  is  no  presumption  that  all  crossing  ap- 
proaches that  a  company  may  desire  to  build  are  reasonably 
necessary  and  proper.  The  burden  is  upon  the  company 
to  show  that  the  grant  of  the  power  is  for  the  specific  purpose 
for  which  it  proposes  to  appropriate  the  landowner's  prop- 
erty. Northern  Light  v.  Stacher,  (Calif.)  109  Pac.  896;  Mar" 
shall  V.  ViUage,  (Vt.)  76  Atl.  411;  Western  Union  Tel  Co.  v. 
Pennsylvania  B.  Co,,  120  Fed.  362. 

It  may  be  that  it  was  unnecessary  to  the  discussion  to 
refer  to  the  question  as  to  whether  the  crossing  approaches 
were  reasonably  necessary.  We  have  referred  to  the  point 
briefly  because  it  is  a  part  of  appellee's  discussion.  The  fact 
that  these  embankments  are  constructed  by  piling  earth  upon 
a  certain  spot  does  not  prove  them  to  be  embankments,  and 
certainly  does  not  show  them  to  be  such  embankments  as  are 
contemplated  by  the  statute.  The  question  is:  Does  the 
statute  authorize  condemnation  of  lands  for  crossing 
approaches,  or  did  it  at  the  time  these  condemnation  pro- 
ceedings were  commenced  f  The  fact  that  crossing  approaches 
may  be  built  by  piling  earth  in  the  street,  thereby  creating 
what  might  be  called  an  embankment,  in  one  sense  does  not 
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necessarily  determine  the  issue.  The  language  used  in  the 
notice  given  by  the  defendant  in  this  case  reads : 

'*Has  taken  and  appropriated  to  its  own  use  the  follow- 
ing described  real  estate,  being  additional  land  necessary  for 
the  use  of  its  railroad,  for  additional  new  right  of  way,  for 
changing  grades,  for  excavations  and  embankments,  or  for 
public  crossing  approaches  across  its  tracks." 

In  this,  other  terms  than  ''embankments"  are  used,  par- 
ticularly the  last  clause,  indicating  that  the  company,  in  pre- 
paring the  notice,  did  not  consider  the  term  ''embankments" 
as  synonymous  with  ' '  crossing  approaches  ".  In  a  sense,  earth 
piled  into  an  artificial  bank  or  mound  would  be  an  embank- 
ment. 15  Cyc,  485.  But  we  think,  as  used  in  the  section 
of  the  statute  under  consideration,  it  means  only  those  em- 
bankments upon  which  tracks  are  laid,  or  which  are  part  of 
the  road  bed,  and  that  the  statute  only  permits  the  taking  of 
land  additional  to  the  100  feet  when  these  embankments  must 
be  made  so  high  that  a  base  of  100  feet  is  not  sufSciently  wide. 
If  there  is  doubt  as  to  whether  the  statute  grants  greater 
authority  than  this,  that  doubt  should  be  resolved  against 
the  defendant.  Authority  to  take  land  by  condemnation  for 
the  purpose  in  question  must  be  found,  if  at  all,  in  the 
statute ;  for  the  company  is  attempting  to  exercise  one  of  the 
highest  prerogatives  a  sovereign  can  delegate  to  a  subject, 
as  stated  in  Minneapolis  &  St.  L.  B.  Co.  v,  Nicolin  (Minn.), 
79  N.  W.  304.  The  power  must  be  clearly  granted,  and  every 
presumption  is  in  favor  of  the  individual  landowner.  Mvnne- 
sota  Canal  Co.  v.  Koochiching  (Minn.),  107  N.  W.  405  (5  L.  R. 
A.  (N.  S.),638,  642.) 

There  is  a  suggestion  in  argument  by  appellee  that  plain- 
tiffe  have  an  adequate  and  speedy  remedy  at  law  in  view  of 
the  fact  that  they  elected  to  appeal  from  the  award  of  the 
sheriff's  jury.  But,  without  further  discussion,  we  think  the 
cases  of  Forbes  v.  Delashmuit,  68  Iowa,  at  164,  and  Laplant  v. 
City  of  MarshaUtown,  134  Iowa  261,  264,  hold  that,  under 
similar  circumstances,  an  injunction  will  lie. 
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In  my  opinion,  the  law  at  the  time  these  proceedings 
were  commenced  did  not  authorize  condemnation  for  purposes 
of  crossing  approaches,  such  as  were  contemplated  by  the 
company  in  this  case.    I  would  reverse. 

Deemeb  and  Weaver,  JJ.,  join  in  the  dissent. 


James  Cubran,  Appellee,  v.  Mrs.  J.  Ryland,  Appellant. 

PLEADINa:     Amendments— Bale  to  AUow.     The  rule  is  to  allow 

1  amendments  to  pleadings;  to  refuse  them  is  the  exception. 

PRINCIPLE  APPLIED:  Plaintiff  sued  for  wages  in  managing 
a  grocery  store.  Defendant  sought  to  show  that  plaintiff  had  taken 
groceries  from  the  store  without  charging  himself  therewith.  The 
testimony  being  rejected  as  not  within  the  issues,, defendant  offered 
an  amendment  to  the  answer  covering  this  point.  The  amendment 
was  refused  by  the  court.    Held,  error. 

BiASTEB  AND  SERVANT:    Action  for  Wages— Evidence.    Evidence 

2  reviewed,  in  an  action  by  a  servant  for  wages,  and  held,  the 
court  was  in  error  in  directing  a  verdict  for  plaintiff. 

Appeal  from  Keokuk  Superior  Court. — ^W.  L.  McNamaba, 

Judge. 

Wednesday,  February  9,  1916. 

Action  to  recover  compensation  for  services  performed 
by  plaintiff  in  the  management  of  a  store  conducted  by  him 
for  the  defendant.  On  issues  tendered,  the  case  was  tried  to 
a  jury,  resulting  in  a  directed  vertict  for  plaintiff,  and 
defendant  appeals. — Reversed  and  Remanded. 

J.  E.  Craig,  for  appellant. 

No  appearance  for  appellee. 

Deemer,  J. — I.  Plaintiff  was  employed  by  defendant  as 
her  manager  in  conducting  a  retail  grocery  store  within  the 
city  of  Keokuk,  and  claims  that  he  performed  his  duties  as 
such  for  the  period  of  54  weeks,  at  an  agreed  salary  of  $10 
a  week;  and  he  alleged  that  there  was  due  him  the  sum  of 
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$508.62.  To  secure  the  issuance  of  a  writ  of  attachment  in 
the  sum  of  $172,  he  averred  that  defendant  had  absconded. 
A  writ  of  attachment  was  issued,  and  certain  persons  gar- 
nished thereunder.  Defendant  appeared,  and  filed  an  answer, 
in  which  she  admitted  that  she  was  conducting  the  grocery 
business,  as  alleged,  admitted  that  plaintiff  was  her  clerk  and 
that  his  compensation  was  to  be  $10  a  week;  but  she  ''denied 
owing  plaintiff '\  Thereafter,  she  filed  an  amended  answer 
and  counterclaim,  in  which  she  averred  that  all  of  plaintiff's 
claims  had  been  settled  by  certain  creditors,  who  took  charge 
of  her  goods;  and  that,  because  thereof,  he  (plaintiff)  was 
not  entitled  to  recover.  She  also  pleaded  a  counterclaim,  based 
upon  the  negligence  and  unskillfulness  of  plaintiff,  charged 
him  with  being  drunk  and  careless,  and  also  averred  that 
plaintiff  had  taken  $20  from  the  money  drawer  to  which  he 
was  not  entitled,  and  she  asked  judgment  against  him  in 
the  sum  of  $500.  Such  were  the  issues  when  the  trial  began, 
and  plaintiff  did  not  more  than  prove  the  length  of  time  that 
he  worked  for  the  defendant,  which  seems  to  have  been  54 
weeks. 

Defendant  offered*  to  show,  by  cross-examination  of  plain- 
tiff and  also  by  independent  testimony,  that,  during  the  time 
plaintiff  worked  for  her,  he  took  groceries  from  the  store  for 
himself  and  family  and  did  not  charge  himself 
1.  plbatono:  therewith.    This  testimony  was  all  eliminated 

ruieto'^w.'  by  the  court,  because  irrelevant  and  imma- 
terial. Defendant  also  attempted  to  show 
pa3rments,  from  time  to  time,  but  like  objections  were  sus- 
tained. Thereafter,  defendant  dismissed  her  counterclaim 
without  prejudice;  but,  during  the  course  of  the  trial,  she, 
through  her  counsel,  offered  an  amendment  to  her  answer 
pleading  payment  for  all  services  rendered  by  plaintiff,  and 
also  pleading  that  plaintiff  received  groceries,  from  time  to 
time,  in  unknown  amounts,  for  which  she  should  have  credit. 
Plaintiff  moved  to  strike  this  amendment  because  filed  too  late, 
and  because  it  raised  new  issues,  and  this  motion  was  sus- 
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tained.  In  this  latter  ruling,  we  think  the  court  erred.  The 
testimony  offered  by  defendant  was  rejected  because  no  issue 
of  payment  and  no  claim  for  groceries  furnished  had  been 
made  in  the  answer,  although  defendant  was  insisting  that 
the  issues  were  broad  enough  to  cover  these  matters ;  and,  as 
the  amendment  was  offered  to  make  the  testimony  admissible, 
we  think  that,  in  furtherance  of  justice,  the  amendment 
should  have  been  permitted  to  stand.  Code  Sec.  3600.  The 
rule  is  to  allow  amendments :  to  refuse  them  is  the  exception. 
Union  Mill  Co.  v.  Premier,  100  Iowa  540 ;  Hintrager  v.  Bichter, 
85  Iowa  222;  Larkin  v.  McManus,  81  Iowa  723;  Tiffany  v. 
Henderson,  57  Iowa  490 ;  WiUiamson  v.  Chicago,  B.  L  &  P.  B. 
Co.,  84  Iowa  583. 

II.  Moreover,  it  appears  that  the  store  was  taken  out  of 

plaintiff's  hands  by  various  creditors,  who  proceeded  to  wind 

up  the  business  for  the  purpose  of  recovering  their  claims. 

One  of  these  creditors  gave  the  following  tes- 

2.  MAsmt  AND       timony  regarding  a  settlement  had  with  plain- 

BSKVANT :  action  .^        o  o  x- 

for  wasrea :  tiff  • 

evidence.  ^^^ ' 

''Mr.  James  Curran  helped  us  invoice  the 
goods.  Mr.  John  McElroy  and  myself  made  a  settlement  with 
Curran  of  his  claims  against  Mrs.  Byland,  we  figured  up  how 
much  was  due  him  and  we  took  alternately  enough  out  of  the 
account  file  to  make  that  amount,  and  then  we  took  his  receipt 
for  those  accounts,  stating  that  that  was  in  full  for  all  claims 
against  the  stock  or  Mrs.  Ryland.  It  was  the  common  under- 
standing that  it  was  in  full  of  all  claims  he  had  against  Mrs. 
Byland." 

The  receipt  referred  to  was  in  this  language : 

"Keokuk,  Iowa,  Feb.  3rd,  1913. 

"Received  of  the  firms  holding  assignment  of  Mrs.  J. 
Byland's  stock  and  accounts,  thirty-three  accounts,  amounting 
to  $379.07,  in  full  for  all  my  claim  for  labor  and  money  I  hold 
against  the  stock,  bank  accounts  or  moneys  formerly  belonging 
to  Mrs.  J.  Ryland. 

"J.  Curran." 
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Another  witness  who  was  present,  heard  the  conversation 
and  saw  the  receipt  signed,  testified  that  it  was  his  under- 
standing that  this  receipt  was  in  full  of  all  claims  held  by  the 
plaintiff  against  the  defendant,  and  that  it  was  supposed  to 
settle  everything  in  full.  Notwithstanding  this  testimony,  the 
trial  court  simply  deducted  the  amount  received  by  plaintiff 
on  the  settlement  from  the  $540  claimed  by  him,  and  directed 
the  jury  to  return  a  verdict  for  the  plaintiff  for  the  balance. 

In  this  there  was  manifest  error.  The  most  that  can  be 
said  for  plaintiff's  ease  in  this  connection  is  that  the  testi- 
mony made  out  a  case  for  a  jury  as  to  whether  or  not  the  set- 
tlement was  in  full  or  simply  to  release  some  kind  of  a  lien 
which  plaintiff  had  or  claimed  to  have  against  the  goods.  We 
do  not  say  that  this  is  the  proper  view.  What  we  do  hold  is 
that  the  court  was  in  error  in  directing  a  verdict  for  the  plain- 
tiff. The  judgment  must,  therefore,  be  and  it  is  reversed  and 
the  cause  remanded  for  a  new  trial. — Reversed  and  Bemanded. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


John  W.  Watson,  Appellee,  v.  Mississippi  River  Power  Com- 
PANT,  Appellant. 

EXPLOSIVES:     Injuries  From  Blasting— NegUgence  Not  An  Ela- 

1  ment— Vibration  of  Eartli  and  Atmosidiere.  Negligence  ia  not 
&n  element  of  an  action  for  damages  to  property  resulting  solely 
from  the  vibration  of  the  earth  or  the  concussion  of  the  atmosphere 
consequent  upon  the  use  by  defendant,  on  his  own  premises  and 
even  for  a  perfectly  lawful  purpose,  of  violent  explosives. 

FUBABIKO:     Itoae,  Proof  and  Variance— Sorplnsag^—Non-Neces- 

2  Bity  to  prove.  A  party  shall  not  be  compelled  to  prove  more 
than  is  necessary  to  entitle  him  to  the  relief  asked.  (Sec.  3639, 
Code,  1897.) 

PRINCIPLE  APPLIED:  Plaintiff  pleaded  that  defendant,  in 
constructing  a  dam,  exploded  large  quantities  of  explosives  on  its 
premises,  and  that  the  resulting  vibrations  of  the  earth  and  con- 
cussions of  the  atmosphere  injured  the  foundations  and  walls  of 
his   (plaintiff's)    house.    Plaintiff  pleaded  that  the  blasting  was 
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done  (a)  negligently  and  (b)  wrongfully.  Held,  negligence  not 
being  an  element  of  snch  an  action,  plaintiff  need  not  prove  it, 
even  though  alleged,  but  could  recover  upon  a  showing  of  the 
wrongfulneM  of  the  act  only. 

ICASTEB  AND  SEEVANT:     Independent  Ckmtracto]>— Respondeat 

3  Saperlof— Inherently  Dangeroos  Work.  If  the  doing  of  an  in- 
herently dangerous  piece  of  work  by  the  owner  would  render  him 
liable  to  a  person  injured  thereby,  toithout  regard  to  any  qtieation 
of  negligence,  then  the  owner  may  not  escape  such  consequences 
by  the  simple  expedient  of  employing  a  so-called  "independent 
contractor"  to  do  the  work  for  him. 

PRINCIPLE  APPLIED:  The  defendant  undertook  to  construct 
a  dam  across  the  Mississippi  River.  The  work  necessitated  the 
blasting  of  vast  quantities  of  rock  from  the  bed  of  the  river  and 
the  consequent  use  of  high  power  explosives.  The  doing  of  this 
work  was  let  to  a  contractor.  The  contractor,  in  performing  the 
work,  did  exactly  what  he  was  employed  to  do,  and  did  it  in 
exactly  the  manner  in  which  defendant  expected  he  would  do  it. 
The  vibrations  of  the  earth  and  the  concussions  of  the  atmosphere 
caused  by  the  explosions  injured  plaintiff's  building.  Held,  the 
principle  that  the  owner  is  not  liable  for  the  negligence  of  an  inde- 
pendent contractor  had  no  applicatiim,  and  the  owner  was  liable. 

DAMAasS:    Meaanze  of  Damages— Damages  to  Seal  Property— Be»- 

4  toration  to  Former  Ck>ndition.  The  measure  of  damages  for  an 
injury  to  real  property  which  is  susceptible  of  remedy  at  a  mod- 
erate expense  is  the  reasonable  cost  of  restoring  the  property  to 
the  condition  in  which  it  was  immediately  preceding  the  injury, 
and  not  the  difference  between  the  fair  value  of  the  property 
immediately  before  and  immediately  after  such  injury. 

Appeal  from  Lee  District  Court, — Henry  Bank,  Judge. 

Wednesday,  February  9,  1916. 

Action  at  law  for  damages.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.  The  facts  are  sufficiently 
stated  in  the  opinion. — Affirmed, 

Blake  &  Wilaon,  Hazen  Z.  Sawyer  and  J.  O.  Boyd,  for 
appellant. 

Hughes  &  McCoid,  for  appellee. 

Weaver,  J. — The  plaintiff  is,  and  during  the  time  men- 
tioned in  his  petition  was,  the  owner  of  two  lots  with  buildings 
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and  improyements  thereon,  in  the  city  of  Keokuk,  Iowa.  The 
defendant,  having  been  granted  authority  therefor  by  act  of 
Congress,  has  been  engaged  in  constructing  a  dam  across  the 
Mississippi  Biver  at  that  place,  for  the  purpose  of  providing 
electric  power  to  be  sold  to  users  thereof  within  the  area 
reached  or  to  be  reached  by  its  cables  and  supply  lines. 
Among  other  things,  the  plan  of  this  improvement  contem- 
plated the  erection  of  a  power  house  in  connection  with  the 
dam,  at  a  point  about  1,000  feet  east  of  the  west  bank  of  the 
river  on  which  the  city  is  built.  It  also  contemplated  the  con- 
struction of  certain  locks,  spillways  and  a  canal.  To  do  this 
work  according  to  the  plan,  required  the  blasting  and  removal 
of  a  very  large  amount  of  rock  from  its  natural  bed  under 
the  river,  much  of  it  to  the  depth  of  25  feet.  The  work  of  this 
rock  excavation  was  let  to  a  contractor,  the  Hydraulic 
Engineering  Company,  which  performed  the  service.  The 
work  was  of  such  magnitude  as  to  occupy  two  years  or  more 
in  its  completion,  in  the  course  of  which,  heavy  blasts  were 
fired,  from  day  to  day.  The  property  owned  by  plaintiff  is 
situated  upon  the  bluff  or  highlands,  one  tract  being  4  blocks 
and  the  other  14  blocks  west  of  the  river. 

In  his  petition,  plaintiff  alleges  that  the  blasting  by  a 
series  of  violeiit  explosions  was  continued  throughout  a  period 
of  two  years  or  more,  and  was  of  such  powerful  character  that 
the  concussion  or  jar  thereof  broke  the  glass  in  the  windows  of 
his  buildings,  cracked  the  walls,  loosened  and  injured  the  plas« 
tering  and  otherwise  injured  those  structures,  and  that  the 
damage  suffered  therefrom  was  $3,000.  He  characterizes  the 
acts  of  defendant  as  wrongful  and  negligent,  and  demands 
judgment  for  the  recovery  of  his  alleged  damages.  The 
defendant's  answer  is  a  denial  of  all  the  allegations  of  the 
petition. 

The  evidence  introduced  in  the  case  is  not  presented  by 
the  abstract,  except  by  way  of  a  brief  general  recital  of  the 
matters  we  have  already  stated  and  the  further  statement 
that  both  plaintiff  and  defendant  introduced  evidence  tending 
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to  support  their  respective  claims  under  the  issues  made  by 
the  pleadings;  that  there  was  no  proof  that  rock  or  other 
material  was  cast  upon  plaintiff's  premises  by  the  blasts;  and 
that  the  injury  complained  of  was  caused  solely  ''from  the  air 
concussion  or  earth  vibration"  set  in  action  by  the  explosion 
of  the  blasts. 

The  issues  having  been  submitted  to  a  jury,  a  verdict  was 
returned  for  the  plaintiff  for  damages  assessed  at  $500.  A 
motion  by  defendant  to  set  aside  the  verdict  and  for  new  trial 
having  been  overruled,  judgment  was  entered  for  plaintiff 
for  $500  and  costs,  and  defendant  appeals. 

L  The  initial  proposition  by  appellant  is  that,  in  its 
charge  submitting  the  case  to  the  jury,  the  court  erred  in  fail- 
ing to  instruct  upon  the  law  of  negligence  as  applicable  to 
this  controversy.    It  is  said  that  the  plaintiff 

1.  Bxpix>8ivB8:       charged  negligence  in  the  blasting,  that  such 

injuries  from  o  o    o  07 

?/«ence^oTan    *^Ucgation  was  material  to  his  right  to  recover 

braSon^^*'       damages,  and  that,  without  proof  of  the  want 

SJoBpheii*^'      of  due  care  on  defendant's  part,  a  verdict 

for  plaintiff  cannot  be  sustained. 

It  is  true  that  the  plaintiff  did  charge  that  the  blasting 

was  done  negligently ;  and^  if  we  are  to  hold  that  a  showing 

of  negligence  was  essential  to  his  right  to  recover,  then  the 

exception   is    well   taken   and    appellant   is 

2.  PLft^DiNo :  la-     entitled  to  a  reversal.    But  our  practice  act 

sue.  proof  and  '^ 

JhSS^non'"  provides  (Code  Section  3639)  that  a  party 
necessity  to  ^^^^l  not  bc  required  to  prove  more  than  is 
necessary  to  entitle  him  to  relief  asked  for; 
and  if,  in  this  case,  plaintiff  was  not  required  to  allege  negli- 
gence in  order  to  state  a  cause  of  action,  and  did  allege  facts 
other  than  negligence  upon  which,  if  true,  he  was  entitled 
to  damages,  and  introduced  evidence  tending  to  support  the 
same,  then  the  failure  to  prove  negligence  would  not  be  fatal 
to  his  right  of  recovery,  and  the  failure  of  the  court  to  instruct 
upon  the  subject  of  negligence  would  not  be  prejudicial  error. 
Engle  v.  Chicago,  M.  &  St.  P.  R.  Co.,  77  Iowa  661 ;  Swiney  v. 
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American  Express  Co.,  144  Iowa  342,  348 ;  Ware  v.  Anderson, 
107  Iowa  231,  234.  In  the  case  at  bar,  the  plaintiff  alleged 
that  the  acts  complained  of  were  wrongful,  as  well  as  negli- 
gent ;  and,  under  the  rule  above  stated,  our  inquiry  is  reduced 
to  the  single  question  whether  injuries  to  property  caused 
solely  by  jar,  concussion  or  vibration  of  earth  and  air,  pro- 
duced or  set  in  motion  by  blasting,  constitute,  under  the  cir- 
cumstances stated,  any  wrong  for  which  the  law  affords  a 
remedy. 

This  question  has  had  the  attention  of  the  courts  in  sev- 
eral other  jurisdictions,  but  thus  far,  we  have  had  no  occasion 
to  pass  upon  it  in  the  direct  and  concrete  form  presented  by 
the  record  in  the  present  case.  An  examination  of  the  prece- 
dents develops  a  divergence  of  judicial  opinion.  There  is  a 
class  of  cases  which,  according  to  appellant's  contention,  hold 
that,  without  allegation  and  proof  of  negligence,  damages  of 
the  kind  suffered  by  the  appellee  herein  cannot  be  recovered ; 
while  others  adhere  to  the  doctrine  that  a  showing  of  negli- 
gence is  not  essential  to  the  liability  of  a  party  who  uses  the 
dangerous  agency  of  powerful  explosives  in  such  place  or  in 
such  maimer  that  the  natural  and  proximate  result  thereof 
is  injury  to  the  pesson  or  property  of  another.  Some  of  the 
cases  cited  by  appellant  appear  to  go  to  the  full  extent  of  the 
rule  which  appeflant  asks  us  to  approve.  For  example,  the 
Alabama  court,  in  Bessemer  v.  Doak,  44  So.  627  (12  L.  B.  A. 
(N.  S.)  389),  after  some  discussion  of  the  authorities,  indi- 
cates its  approval  of  the  rule  that: 

''If  one,  in  blasting  upon  his  own  lands,  invades  the 
premises  of  his  neighbor,  by  throwing  stones  and  debris 
thereon,  he  is  liable  for  the  resulting  injury ;  but  for  any  other 
injury,  such  as  may  result  from  the  mere  concussion  of  the 
atmosphere,  sound,  or  otherwise,  there  is  no  liability,  unless 
it  is  shown  that  the  work  was  done  negligently  and  that  the 
injury  was  the  result  of  negligence,  and  not  the  result  of 
blasting  according  to  the  usual  methods  and  with  reasonable 
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Such  seems  also  to  be  the  rule  in  New  York.  Booth  v. 
Rome,  etc.,  Terminal  Co.,  140  N.  Y.  267 ;  Benner  v.  Atlantic 
Dredging  Co.,  134  N.  Y.  156  (17  L.  R.  A.  220) ;  Holland  House 
V.  Baird,  169  N.  Y.  136;  Page  v.  Dempsey,  184  N.  Y.  245.  The 
proposition  also  finds  some  support  in  Simon  v.  Henry,  62  N. 
J.  L.  486  (41  Atl.  692) ;  and  in  MacGHnnis  v.  Marlborough  & 
H.  Oas  Co.,  (Mass.)  108  N.  B.  364.  The  Michigan  case  cited 
by  appellant  (Mitchell  v.  Prange,  34  L.  R.  A.  182)  does  not 
appear  to  us  to  be  in  point. 

It  will  be  noted,  upon  reading  the  cases  to  which  we  have 
referred  and  others  of  their  class,  that,  with  few  exceptions, 
they  refer  to  the  effect  of  the  use  of  explosives  under  the 
authority  of  or  contract  with  the  general  government,  or  in 
the  construction  of  railways  or  canals  by  corporations  endowed 
by  the  state  with  the  power  of  eminent  domain,  or  in  exca- 
vating streets  or  highways  under  the  authority  of  the  state 
or  local  municipality ;  and  without  conceding  what  is  claimed 
by  way  of  exemption  from  liability  even  in  such  cases,  it  may 
well  be  admitted  that  the  effect  of  such  circumstances  is  a 
question  upon  which  there  is  room  for  plausible  argument  in 
support  of  the  theory.  The  appellant  herein,  though  clothed 
with  license  or  consent  from  the  Federal  government  to  dam 
the  Mississippi  River,  a  navigable  stream,  is  not  in  position  to 
claim  the  immunities,  if  any,  of  a  government  contractor;  and 
although  it  proposes  to  supply  electricity  to  the  public  within 
the  territory  which  its  lines  may  cover,  it  is,  to  all  intents  and 
purposes,  a  strictly  private  enterprise  for  private  profit.  And 
even  though  it  be  clothed  with  power  of  eminent  domain,  that 
does  not  include  authority  to  take  or  to  destroy  private  prop- 
erty without  compensation. 

That  what  we  may  call  the  New  York  rule  is  not  in  har- 
mony with  the  greater  weight  of  authority  is,  we  think,  clearly 
demonstrable.  The  following  are  illustrative  cases.  In  a 
recent  Ohio  case,  the  city  of  Cincinnati  had  let  a  contract  to 
excavate  a  tunnel  under  its  streets  for  use  in  si^)plying  the 
city  with  water.    A  lot  owner  brought  action  against  the  city 
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and  the  contraetor,  alleging  that,  in  doing  the  work,  high 
power  explosives  were  employed,  with  the  result  that  the  con- 
cussions and  vibrations  so  produced  injured  and  destroyed 
plaintiff's  property.  No  negligence  was  alleged,  and  the 
defendants  demurred  to  the  petition.  The  trial  court  sus- 
tained the  demurrer;  but,  on  appeal  to  the  Supreme  Court, 
the  ruling  was  reversed.  The  court  states  the  question  to  be 
whether  the  owner  of  property  may  make  use  of  powerful 
explosives  on  his  own  premises  in  the  accomplishment  of  a 
lawful  purpose,  provided  he  uses  due  care,  notwithstanding  the 
fact  that  the  necessary  or  natural  or  probable  result  thereof 
is  to  injure  or  destroy  adjacent  property.  This,  it  will  be 
seen,  is  precisely  the  proposition  we  have  now  before  us.  In 
sustaining  the  right  of  action,  the  court  says : 

''There  are,  of  course,  two  very  important  considerations 
to  be  kept  in  mind  in  the  disposition  of  a  question  of  this 
character:  First,  to  give  to  the  owner  the  largest  liberty  pos- 
sible, in  the  occupation,  use  and  improvement  of  his  own 
property,  consistent  with  the  rights  of  others,  and  the  right 
to  employ  modem  methods  and  machinery  in  accomplishing 
the  improvements  desired ;  second,  that  one  may  not  use  his 
own  property  to  the  injury  of  any  legal  right  of  another.  This 
maxim  of.  the  common  law,  ^8ic  titere  tuo  ut  alienum  nan 
laedas',  is  so  well  established  and  so  universally  recognized 
that  it  needs  neither  argument  nor  citation  of  authority  in 
its  support.  But  it  must  be  conceded  that  this  is  no  longer 
the  law,  if  the  owner  of  a  lot  may  employ  such  means  in 
the  improvement  in  the  use  of  his  property  as  will  naturally 
and  necessarily  result  in  the  destruction  of  adjoining  prop- 
erty. ...  If  the  means  employed  will,  in  the  very  nature 
of  things,  injure  and  destroy  his  neighbor's  property,  not- 
withstanding the  highest  possible  care  is  used  in  the  handling 
of  the  destructive  agency,  the  result  to  the  adjoining  prop- 
erty is  just  as  disastrous  as  if  negligence  had  intervened.  If 
one  may  knowingly  destroy  his  neighbor's  property  in  the 
improvement  of  his  own,  it  is  little  consolation  to  the  neighbor 
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to  know  that  his  property  was  destroyed  with  due  care  and  in 
a  scientific  manner."  Louden  v.  Cincinnati,  (Ohio)  106  N. 
B.  970. 

In  a  very  similar  case  in  Illinois,  where  the  use  of  dyna- 
mite in  constructing  a  tunnel  caused  vibrations  and  jars  from 
which  the  plaintiff's  building  was  injured,  the  court  distinctly 
declines  to  follow  the  New  York  rule  and  adopts  the  rule  of 
the  Ohio  cases.  Fitzsimons  v.  Braun,  (111.)  59  L.  R.  A.  421. 
To  the  same  effect,  see  Colton  v.  Onderdonk,  69  Cal.  155; 
Hickey  v.  McCabe,  (R.  I.)  75  Atl.  404 ;  Carman  v.  Steurbenville 
dk  I.  R.  Co.,  4  O.  St.  399 ;  Oossett  v.  Southern  B.  Co.,  115  Tenn. 
376;  Chicago  v.  Murdoch,  212  111.  9;  Longtin  v.  Persell,  30 
Mont.  306;  Bradford  v.  St.  Mary's  Co.,  60  O.  St.  560;  Ciiy  of 
Tiffin  V.  McCormack,  34  O.  St.  638 ;  CahiU  v.  Eastman,  18 
Minn.  324. 

The  rule  as  deduced  by  Thompson,  in  his  work  on  Negli- 
gence, Section  764,  is  stated  to  be  that  recovery  may  be  had 
for  injuries  done  by  blasting:  (1)  Where  dirt  and  stones  are 
thrown  by  the  blast  upon  the  property,  irrespective  of  the 
question  of  negligence;  (2)  where  the  work  of  blasting  is 
done  in  a  situation  where  it  is  necessarily  dangerous  to  per- 
sons or  property,  whether  the  injury  proceeds  from  the  impact 
of  rocks  thrown  or  from  atmospheric  concussion,  irrespective 
of  the  care  or  skill  used;  (3)  in  all  other  cases,  liability  will 
attach  to  the  person  or  corporation  carrying  on  the  dangerous 
employment  where  the  work  has  been  negligently  done.  Even 
the  court  of  New  York  has  said  that  it  is  **  an  elementary  prin- 
ciple in  reference  to  private  rights,  that  every  individual  is 
entitled  to  the  undisturbed  possession  and  lawful  enjoyment 
of  his  own  property.  The  mode  of  enjoyment  is  necessarily 
V  JkK^d  by  the  rights  of  others".  This  rule  the  court  applied 
to  a  recovery  of  damages  for  injuries  resulting  from  blasting 
done  in  the  construction  of  a  canal.  Hay  v.  Cohoes  Co.,  2 
N.  Y.  159.    In  so  doing,  the  court  says : 

"The  use  of  land  by  the  proprietor  is  not  an  absolute 
right,  but  qualified  and  limited  by  the  higher  right  of  others 
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to  the  lawful  possession  of  their  property.  To  this  posses- 
sion, the  law  prohibits  all  direct  injury,  without  regard  to 
its  extent  or  the  motives  of  the  aggressor.  A  man  may  prose- 
cute such  business  as  he  chooses  upon  his  premises,  but  he 
cannot  erect  a  nuisance  to  the  annoyance  of  the  adjoining  pro- 
prietor, even  for  the  purpose  of  a  lawful  trade.  He  may 
excavate  a  canal,  but  he  cannot  cast  the  dirt  or  stones  upon  the 
land  of  his  neighbor,  either  by  human  agency  or  by  the  force 
of  gunpowder.  If  he  cannot  construct  the  work  without  the 
adoption  of  such  means,  he  must  abandon  that  mode  of  using 
his  property,  or  be  held  responsible  for  all  damages  result- 
ing therefrom.  He  wUl  not  he  permitted  to  accomplish  a 
legal  object  in  an  unlawful  m^mner,'* 

The  same  court  has  distinctly  and  repeatedly  held  that 
one  who  by  blasting  casts  rock  or  other  substances  upon  the 
property  of  another  is  liable  for  the  injury  so  done,  without 
regard  to  the  question  of  negligence,  and  that  the  plea  that 
blasting  is  a  necessary  operation  or  that  the  work  is  being 
done  under  contract  with  the  state  is  no  defense.  SuUivan  v. 
Dunham,  161  N.  Y.  290;  8t.  Peter  v.  Denison,  58  N.  Y.  416. 
These  decisions  that  court  has  often  re-affirmed  and  still 
declares  its  adherence  thereto,  but  seeks  to  distinguish  them 
from  the  line  of  its  other  decisions  above  cited  by  pointing  out 
that,  in  the  Cohoes  case  and  in  others  following  it,  the  injury 
was  done  by  casting  debris  upon  the  plaintiff's  premises ;  while 
in  cases  of  the  kind  we  have  now  before  us,  the  injury  com* 
plained  of  results  from  concussion  of  the  atmosphere,  or  from 
vibrations  of  the  earth.  The  former,  it  is  said,  constitutes 
a  physical  invasion,  a  trespass,  upon  the  plaintiff's  property, 
while  the  latter  does  not.  The  deduction  is  neither  obvious  nor 
convincing.  Physical  invasion  of  the  property  of  another 
does  not  necessarily  imply  an  actual  breaking  or  entering  of 
the  plaintiff's  close  by  the  wrongdoer  in  person,  or  casting 
upon  his  premises  any  particular  kind  of  missile  or  other 
particular  thing  or  substance.  The  employment  of  force  of 
any  kind  which,  when  so  put  in  operation,  extends  its  energy 
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into  the  premises  of  another  to  their  material  injury,  and 
renders  them  uninhabitable,  is  as  much  a  physical  invasion 
as  if  the  wrongdoer  had  entered  thereon  in  person  and  by 
overpowering  strength  had  cast  the  owner  into  the  street  If, 
for  example,  a  person  interests  himself  in  solar  phenomena 
and,  while  experimenting  with  a  powerful  sun  glass,  he  acci- 
dentally focuses  the  instrument  upon  some  inflammable  ma- 
terial on  the  lot  of  his  next-door  neighbor,  starting  a  blaze 
which  results  in  injury  and  loss  to  the  latter,  can  it  be  said 
that  there  was  no  trespass,  no  actual  invasion  of  the  neigh- 
bor's premises  T  Or  suppose  one  owning  land  bordering  upon 
a  small  lake  or  pond  finds  that  some  desired  improvement 
requires  the  blasting  or  cutting  down  of  a  rock  bluff  standing 
at  the  edge  of  the  water.  To  accomplish  this,  he  places  a 
powerful  blast,  fires  it  and  casts  such  a  body  of  material  into 
the  pond  as  to  create  a  miniature  tidal  wave,  which,  rolling 
across  to  the  other  side,  does  material  injury  to  the  property 
of  another  riparian  owner.  Is  there  no  trespass  or  physical 
invasion  of  the  neighbor's  premises?  It  has  often  been  held 
that  the  casting  or  discharge  of  noxious  vapors  or  gases  into 
the  air,  which,  spreading  abroad,  invade  the  home  or  place 
of  business  of  another,  constitutes  an  actual  wrong.  In  a  legal 
sense,  how  does  an  injury  inflicted  by  the  act  of  one  who 
casts  a  rock  against  his  neighbor's  house  or  destroys  his  prop- 
erty by  turning  loose  the  ungovemed  energy  of  water  in 
motion  differ  from  an  injury  caused  by  one  who  voluntarily 
imparts  destructive  force  and  energy  to  the  air,  or  who,  by 
the  use  of  the  almost  limitless  powers  of  modern  explosives, 
creates  a  little  earthquake?  On  this  subject,  the  Bhode  Island 
court  says: 

"  'An  act  which  in  many  cases  is  in  itself  lawful,  becomes 
unlawful  when  by  it  damage  has  accrued  to  the  property  of 
another.  And  it  would  make  no  material  difference  whether 
that  damage,  resulting  proximately  and  naturally  from  the 
act  of  blasting  by  the  defendant,  was  caused  by  rocks  thrown 
against  plaintiff's  dwelling  house  or  by  a  concussion  of  the 
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air  around  it'.  ...  In  such  case,  one  who  thus  causes 
dangerous  forces  to  pass  through  another's  property  should 
be  held  liable  for  the  damage  resulting  directly  therefrom. 
And  there  is  no  more  reason  for  requiring  that  negligence  be 
shown  in  one  case  than  in  the  other."  Hickey  v,  McCdbe, 
(R.  I.)  75  Atl.  404. 

Speaking  of  the  attempted  distinction  to  which  we  have 
referred,  the  court,  in  Louden  v,  Cincinnati,  supra,  says : 

"We  are  unable  to  distinguish  between  a  case  where  a 
fragment  of  rock  or  a  portion  of  the  soil  is  thrown  onto  an 
adjoining  property  and  a  case  where  the  force  of  an  explosion 
is  transmitted  through  the  soil  and  substratum,  jarring, 
cracking  and  breaking  it,  destroying  the  .  .  .  foundation 
of  the  building,  and  wrecking  the  building  itself  by  a  concus- 
sion of  the  air  around  it,  thereby  doing  far  more  injury  than 
a  fragment  of  rock  could  do.  It  is  a  distinction  without  a  dif- 
ference. If  this  terrific  force  may  be  set  in  motion  by  the 
owner  of  one  parcel  of  ground,  with  full  knowledge  upon  his 
part  that  such  force  will  invade,  damage  and  destroy  the 
property  of  the  adjoining^  proprietor,  what  difference  does  it 
make  how  this  force  accomplishes  the  result  that,  in  the  very 
nature  of  things,  must  have  been  anticipated?  Is  not  a  con- 
cussion of  the  air,  and  jarring,  breaking  and  cracking  the 
ground  with  such  force  as  to  wreck  the  buildings  thereon, 
as  much  an  invasion  of  the  rights  of  the  owner  as  the  hurling 
of  a  missile  thereon?  If  there  is  any  difference  whatever,  it 
is  purely  technical,  and  ought  to  find  no  favor  with  the 
courts.  Certainly,  the  application  of  a  force  sufficient  to 
crack  the  surface  of  the  land,  ...  to  destroy  the  founda- 
tions of  buildings,  to  break  windows  and  throw  down  chim- 
neys, is  a  direct  invasion  of  property  rights." 

Likewise,  in  the  cited  Illinois  case,  Fitzsimons  v.  Braun, 
supra,  the  court,  referring  to  another  case,  said : 

**It  is  true  that,  in  that  case,  there  was  an  actual  invasion 
of  the  property  .  .  .  but  liability  for  injuries  caused  by 
Vol.  174  Ia.— 3 
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actual  invasion  of  the  property,  or  by  the  concussion  or 
vibration  of  the  earth  or  air,  are  within  the  doctrine  there 
announced.  If  one  who,  for  his  own  purposes  and  profit, 
undertakes  to  perform  a  work,  by  means  of  explosives  inher- 
ently dangerous  to  the  property  of  another,  should  be  held 
liable  for  an  injury  occasioned  by  any  substance  cast  by  the 
explosives  on  the  property  of  such  other,  it  is  only  by  the 
merest  subtlety  of  reasoning  he  should  be  held  not  liable  to 
respond  for  equal  or  greater  damage  caused  by  the  concus- 
sion of  the  air  or  of  the  earth." 

The  rule  thus  affirmed  seems  to  be  the  rule  of  reason  and 
to  have  the  support  of  the  better  considered  precedents. 

The  consideration  urged  upon  us  in  oral  argument,  that 
appellant  is  engaged  in  the  construction  of  a  great  work  of 
general  utility,  and  that  the  laws  should  be  liberally  construed 
to  promote  its  purpose,  is  not  without  weight,  where  it  can 
be  indulged  without  sacrifice  of  principle.  But,  important 
as  it  may  be  that  business  progress  and  that  development 
shall  not  be  fettered  by  over-technical  interpretation  of  the 
laws  affecting  them,  it  is,  to  say  the  least,  of  equal  importance 
that  the  courts  maintain  unimpaired  all  our  constitutional  and 
legal  guaranties  of  personal  and  property  rights.  The  indi- 
vidual citizen  may  be  deprived  of  his  home  or  other  property 
by  the  proper  exercise  of  the  power  of  eminent  domain ;  but 
it  ought  not  to  be  said  that  it  can  be  lawfully  destroyed  with- 
out compensation  in  the  interest  of  a  mere  business  enter- 
prise, simply  because  such  enterprise  is  of  great  magnitude 
and  general  public  interest. 

The  Iowa  cases  cited  by  appellant  are  not  out  of  harmony 
with  the  views  here  expressed.  Slatten  v.  Des  Moines,  29 
Iowa  148,  quoted  from  by  counsel,  is  not  at  all  in  point.  The 
act  there  complained  of  involved  no  invasion  of  or  physical 
injury  to  the  plaintiff's  property.  The  defendant,  acting 
under  grant  of  authority  from  the  city,  had  constructed  n 
bridge  across  the  Des  Moines  River,  and,  in  building  the  nec- 
essary approach,  had  raised  the  grade  of  the  street  in  front 
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of  plaintiff's  hotel,  and  for  this  he  sought  to  recover  dam- 
ages. Under  the  statute  as  it  then  stood,  it  was  held  that  no 
recovery  could  be  had  except  upon  allegation  and  proof  that 
the  authority  given  to  construct  the  bridge  and  approach  had 
been  exercised  in  a  negligent  or  improper  manner.  The  mere 
statement  of  the  facts  makes  clear  the  inapplicability  of  the 
precedent  to  the  question  before  us.  Had  the  defendant  in 
that  case  made  use  of  some  high  explosive  in  the  course  of 
its  work,  and,  by  the  jar  or  concussion  so  produced,  shattered 
the  walls,  windows  and  foundations  of  plaintiff's  hotel,  a  very 
different  proposition  would  have  been  presented  to  the  court, 
and  we  may  well  assume  that  recovery  of  damages  would 
not  have  been  denied*  Equally  foreign  to  the  discussion  is 
Walker  v.  Chicago,  B.  I.  &  P.  B.  Co.,  71  Iowa  658.  There, 
the  defendant,  as  a  common  carrier,  was  transporting  a  ship- 
ment of  giant  powder,  which  exploded,  doing  injury  to  plain- 
tiff's property  in  that  vicinity ;  and  it  was  held  that  defendant 
could  be  made  liable  only  upon  a  showing  of  negligence  on 
its  part.  The  defendant,  as  a  common  carrier,  was  acting  in 
the  line  of  its  public  duty  in  receiving  and  transporting  the 
car  with  its  load ;  and  if ,  in  so  doing,  it  exercised  all  the  care 
reasonably  required  under  the  circumstances,  it  was  not  liable 
for  the  results  of  an  explosion  not  intentionally  occasioned, 
and  occurring  without  its  agency  or  its  fault.  The  other 
precedents  cited  from  our  decisions  are  all  of  the  same 
general'  character.  None  of  them  announce  a  rule  or  principle 
affecting  the  soundness  or  propriety  of  the  rulings  or  judgment 
from  which  this  appeal  has  been  taken.  The  nearest  in  point, 
perhaps,  are  cases  like  OchUiree  v.  Chicago  &  N.  W.  B.  Co., 
93  Iowa  628,  631,  where  the  wrong  charged  was  the  sounding 
of  a  steam  whistle  or  the  operation  of  a  gasoline  engine  near 
the  highway,  and  the  consequent  frightening  of  teams.  The 
obvious  difference  between  these  cases  and  the  one  at  bar  is 
in  the  fact  that  use  of  high  explosives  is  inherently  dangerous 
and,  when  used  in  quantities  sufiScient  to  create  violent  dis- 
turbance of  the  earth  and  air,  injury  naturally  results,  or  may 
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reasonably  be  anticipated,  to  property  within  the  area  of  such 
disturbance,  without  regard  to  the  care  exercised  in  doing  the 
work  or  in  guarding  against  its  destructive  eflfects ;  while,  with 
the  exercise  of  due  care  in  operating  an  engine  or  blowing 
a  whistle,  with  like  measure  of  care  on  the  part  of  drivers, 
little,  if  any,  danger  is  to  be  anticipated  from  the  frightening 
of  teams.  The  trial  court  did  not  err  in  failing  to  charge  the 
jury  that  proof  of  negligence  was  necessary  to  plaintiff's 
recovery. 

II.  It  is  conceded  that  the  work  of  making  the  rock  exca- 
vation and  the  blasting  incident  thereto  were  done  by  a  con- 
tractor to  whom  the  job  had  been  let  by  the  appellant,  and 
this,  counsel  argue,  brings  the  case  within  the 
8.  MABTBRAND       rulc  wMch  exempts  the  owner  from  liability 

flBRVANT :  inde-     *         ,  •     -i        •  . 

pendent  con-       for  the  act  or  fault  of  an  independent  con- 
tractor: re«-  ^ 

^T'She^SSSJ    tractor.      The    rule    thus    invoked    is    of 
dwa^oua  undoubted  soundness,  as  related  to  a  proper 

ease  involving  consideration  of  the  law  of 
negligence;  but  since  we  hold  that  defendant's  liability  is  not 
bottomed  upon  a  charge  of  negligence  in  the  ordinary  sense 
of  that  word,  the  fact  that  the  work  was  let  to  and  done  by  a 
contractor  is  not  a  matter  of  decisive  significance.  That  the 
work  let  to  the  contractor  contemplated  that  it  should  be 
done  by  blasting  is  not  disputed,  and  the  whole  defense  and 
the  argument  in  support  thereof  assume  the  necessity  and 
propriety  of  the  employment  of  explosives  in  such  construc- 
tion. The  work  being  intrinsically  dangerous  and,  even  when 
properly  done,  liable  to  be  attended  with  injurious,  if  not 
destructive,  results  to  buildings  and  property  in  the  city  in 
the  immediate  neighborhood  oi  which  the  blasting  was  to  be 
done,  defendant  could  not  relieve  itself  from  liability  by 
delegating  the  work  to  a  contractor.  ProweU  v.  Waterloo,  144 
Iowa  689.  It  is  nowhere  suggested  or  shown  that  the  con- 
tractors did  other  than  the  very  thing  they  were  employed 
and  expected  to  do,  and  for  any  actionable  injury  resulting 
therefrom  under  such  circumstances,   the  owner  is  always 
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liable.  Chicago  v.  RobUns,  67  U.  S.  418,  428  (17  L.  Ed.  298, 
304) ;  Bobbins  v.  Chicago,  71  U.  S.  657,  679  (18  L.  Ed.  427, 
432) ;  St  Paul  Water  Co.  v.  Ware,  83  U.  S.  566  (21  L.  Ed. 
485).    In  the  last  mentioned  case,  the  court  says: 

**!£  the  contractor  does  the  thing  which  he  is  employed 
to  do,  the  employer  is  as  responsible  for  the  thing  as  if  he 
had  done  it  himself ;  but  if  the  act  which  is  the  subject  of  com- 
plaint is  purely  collateral  to  the  matter  contracted  to  be  done, 
and  arises  indirectly  in  the  course  of  the  performance  of  the 
work,  the  employer  is  not  liable,  because  he  never  authorized 
the  work  to  be  done." 

Again,  in  the  same  case,  it  is  said  that  "where  the  obstruc- 
tion or  defect  which  occasioned  the  injury  results  directly 
from  the  acts  which  the  contractor  agreed  and  was  author- 
ized to  do,  the  person  who  employs  the  contractor  and  author- 
izes him  to  do  those  acts  is  equally  liable  to  the  injured  party". 
Indeed,  it  would  be  a  singular  perversion  of  justice  for  the 
court  to  say  that  where  an  act,  if  done  by  the  owner  himself, 
renders  him  liable  to  a  person  thereby  injured,  without  regard 
to  any  question  of  negligence,  he  may  escape  such  consequences 
by  the  simple  expedient  of  employing  a  contractor  to  do  it 
for  him.  Dealing  with  a  case  where  a  contractor,  in  doing  a 
public  work  for  a  city,  necessarily  used  explosives,  exercising 
therein  all  reasonable  care,  the  city  was  held  liable  for  the 
resulting  injury  to  adjacent  property.  City  of  Joliet  v.  Har- 
wood,  86  111.  110.  In  disposing  of  the  question,  the  court 
says: 

"The  work  which  the  contractor  was  required  by  the  city 
to  do  was  intrinsically  dangerous,  however  carefully  or  skill- 
fully done.  The  right  of  recovery  in  this  case  does  not  rest 
upon  a  chaise  of  negligence  on  the  part  of  the  contractor; 
it  rests  upon  the  fact  that  the  city  caused  work  to  be  done 
which  was  intrinsically  dangerous — ^the  natural,  (though  not 
the  necessary)  consequence  of  which  was  the  injury  to  plain- 
tiff's  property." 

The  same  rule  was  applied  in  Fitzsimons  v.  Braun,  199 
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111.  390;  Louden  V.  Cincinnati,  (Ohio)  106  N.  E.  970;  Hawver 
V.  Whalen,  49  0.  St.  69 ;  Southern  Ohio  R.  Co.  v.  Morey,  47  O. 
St.  207;  Hughes  v.  Cincinnati  &  Springfield  R.  Co.,  39  0.  St. 
461,  476.  The  true  rule  is  well  stated  in  the  last  cited  case, 
as  follows: 

**The  employer  cannot  relieve  himself  from  liability,  by 
contracting  with  others  for  the  performance  of  work,  where 
the  necessary  or  probable  effect  of  the  performance  of  the  work 
will  be  to  injure  third  persons." 

The  trial  court  correctly  held  that  the  rule  exempting 
an  owner  from  libaility  for  the  negligence  of  an  independent 
contractor  is  not  applicable  to  the  instant  case. 

III.  The  court  instructed  the  jury  that,  if  found  entitled 
to  recover,  the  plaintiff's  measure  of  damages  was  the  reason- 
able cost  of  restoring  the  injured  buildings  to  the  condition 

they  were  in  immediately  before  the  injury 

4.  Damages:  thereto.    This  is  said  to  be  an  incorrect  state- 

measure  of  ,    ,        1  .      ,      ,.« 

^^STfo^r^t™"   ment,  and  that  the  true  measure  is  the  dif- 

to?at1?n  to®*"  Terence  between  the  fair  value  of  the  prop- 
tormercondi.  ^^^  immediately  before  and  immediately 
after  such  injury. 
The  measure  of  damage  for  injury  to  real  property  is  not 
invariable,  and  there  may  be  circumstances  under  which  either 
of  the  rules  stated  would  be  applicable.  The  rule  stated  by 
appellant  is  more  often  applied  where  the  damage  is  perma- 
nent, or  cannot  well  be  expressed  in  specific  items  of  injury 
capable  of  easy  repair  or  remedy,  but  does  affect  in  some  sub- 
stantial degree  the  value  of  the  entire  property  as  a  unit. 
But  where  the  injury  is  susceptible  of  remedy  at  moderate 
expense,  and  the  cost  of  restoring  it  may  be  shown  with  rea- 
sonable certainty,  the  rule  given  the  jury  by  the  trial  court 
is  entirely  proper.  Shrieve  v.  Stokes,  8  B.  Mon.  453;  Fitz- 
Simons  v.  Braun,  199  111.  390;  Oraessle  v.  Carpenter,  70  Iowa 
166 ;  McMahon  v.  Dubuque,  107  Iowa  62. 

IV.  Exceptions  to  the  court's  instructions  are  based  prin- 
cipally upon  appellant's  theory  that  its  liability,  if  any,  is  for 
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negligence,  and  upon  the  idea  that  the  rule  as  to  negligence 
of  independent  contractors  is  applicable  to  this  case.  The 
court  has  already  passed  upon  those  propositions  adversely 
to  the  position  of  appellant,  and  they  need  not  be  further 
considered. 

There  is  no  error  shown  calling  for  a  reversal  of  the 
judgment  appealed  from,  and  it  is — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


DBS  Moines  Packing  Company,  Appellee,  V.  Chas.  Uncaphob, 
Defendant,  G.  P.  Dyson,  Garnishee,  Appellant. 

SAIiBS:  Bulk  Sales  Adr-Bona  Fide  Sales— FaUnre  to  Give  Stota- 
tory  Notice— Effect  The  Bulk  Sales  Act  (Sec.  2911-a  to  2911-c, 
Code  Sup.,  1013)  does  not  prevent  creditors  from  taking,  in  good 
faith,  security  for  their  claims.  A  sale  or  transfer  not  fraudulent 
in  fact  of  all  the  property  employed  in  a  retail  business,  under 
an  agreement  that  the  vendee  will  sell  the  property,  will  apply 
the  proceeds  on  the  amount  owed  to  the  vendee  by  the  vendor,  and 
will  pay  any  balance  to  the  vendor,  is  not  rendei'ed  fraudulent  in 
law  by  the  failure  of  the  vendor  to  give  to  his  creditors  the  three 
days'  notice  of  his  intention  to  sell,  as  provided  by  said  act. 

Appeal  from  Boone  District  Court. — R.  M.  Wright,  Judge. 

Thursday,  February  10,  1916. 

This  is  a  garnishment  proceeding.  In  the  main  action, 
the  appellee  obtained  judgment  by  default  against  Chas.  Unca- 
phor.  Plaintiff  caused  a  writ  of  attachment  to  issue.,  and 
appellant,  G.  P.  Dyson,  was  garnished  thereunder  as  a  sup- 
posed debtor  of  the  said  Uncaphor.  The  plaintiff  claims  that 
Dyson,  the  garnishee,  is  liable  because  of  the  sale  by  Uncaphor, 
the  principal  defendant,  to  Dyson  of  a  stock  of  goods  without 
giving  notice  to  his  creditors,  as  provided  in  Chapter  150,  Acts 
of  the  Thirty-fourth  General  Assembly,  now  Sections  2911-a 
to  2911-c,  Code  Sup.,  1913.  The  trial  court  held  that  the 
transfer  was  invalid,  and,  the  value  of  the  stock  being  larger 
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than    plaintiff's    judgment,    the    court    rendered    judgment 
against  the  garnishee  for  the  full  amount  of  plaintiff's  claim 
against  Uncaphor.     The  garnishee  appeals. — Reversed. 
D.  O.  Baker,  for  appellant. 
Whitaker  ct  Snell,  for  appellee. 

Pbbston,  J. — There  is  no  dispute  in  the  facts.    On  and 
prior  to  November  22,  1912,  the  garnishee,  Dyson,  was  run- 
ning a  grocery  business  by  himself  at  Boone,  Iowa,  and  the 
principal  defendant,  Uncaphor,  was  running 
Sales:  Bulk       *  retail  butcher  business  by  himself  in  the 
foia/i^*  same  room.     The  answer  of  the  garnishee  is 

to^vestaoi?      that,  on  that  date,  he  claims  to  have  bought 

tory  notice :  __  _  _  ,  _ 

effect.  Uncaphor  out,  under  an  agreement  that  appel- 

lant was  to  have  enough  out  of  the  business 
to  pay  Uncaphor 's  debt  to  him,  and  Uncaphor  was  to  have  the 
rest.  Dyson  had  stood  good  to  two  packing  houses  for  Unca- 
phor's  bills.  Uncaphor  *s  bills  were  due  weekly,  but  he  had 
been  selling  his  merchandise  on  a  monthly  credit  to  his  cus- 
tomers, and  had  run  short  of  money  to  pay  his  bills,  and 
Dyson  lent  Uncaphor  the  money  and  stood  good  for  him  at 
two  packing  houses.  Uncaphor  and  Dyson  entered  into  an 
agreement  that  Dyson  was  to  take  appellant's  stock  and  sell 
it  out  and  apply  it  on  the  indebtedness  which  Uncaphor  owed 
Dyson,  and  the  balance  was  to  be  turned  over  for  the  benefit 
of  Uncaphor.  The  stock  invoiced  $170  and  the  tools  and  fix- 
tures, about  $185,  for  which  amounts  Dyson  gave  Uncaphor 
credit.  The  stock  was  worth  the  amount  allowed,  but  he 
allowed  Uncaphor  the  cost  price  of  the  tools  and  fixtures, 
which  Dyson  thinks  was  somewhat  more  than  their  actual  cash 
value.  Uncaphor 's  accounts  were  also  turned  over  to  Dyson 
and  he  has  collected  a  part  of  them,  but  all  the  money  Dyson 
has  received  is  not  sufficient,  by  about  $50,  to  pay  Uncaphor 's 
debt  to  Dyson.  Dyson  paid  to  five  of  Uncaphor 's  creditors 
$125.77,  for  which  he  had  stood  good  for  Uncaphor  because  he 
had  to  sign  security  blanks  to  these  parties  for  him.  The 
assets  of  Uncaphor  consisted  of  the  property  before  enumer- 
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ated.  Dyson  never  at  any  time  paid  any  money  to  Uneaphor. 
No  notice  was  given,  as  required  by  the  act  of  the  Thirty- 
fourth  (General  Assembly  before  referred  to.  The  trial  court 
held  that,  because  of  the  failure  to  give  notice,  the.  transaction 
was  invalid. 

The  statute  before  referred  to  provides : 

**No  person,  firm,  or  corporation  engaged  in  the  retail  or 
wholesale  business  of  buying  and  selling  merchandise  for 
profit  shall  at  a  single  transaction,  and  not  in  the  regular 
course  of  business,  sell,  assign,  or  deliver  the  whole,  or  a  major 
part  of  his  stock  in  trade  unless  he  shall,  not  less  than  three 
days  previous  to  such  sale,  assignment,  or  delivery,  send  or 
cause  to  be  sent  to  his  creditors  by  registered  mail,  a  notice 
of  his  intention  to  make  such  transfer,  assignment  or  delivery, 
which  notice  shall  be  in  writing  describing  in  general  terms 
the  property  to  be  sold,  assigned,  or  delivered,  and  the  parties 
thereto. 

"All  such  sales,  assignments,  or  deliveries  of  commodities 
which  shall  be  made  without  the  formalities  required  by  the 
provisions  of  section  one  hereof,  will  be  presumed  to  be  fraud- 
ulent and  void  as  against  all  persons  who  were  creditors  of  the 
vendor  at  the  time  of  such  transaction." 

The  act  further  provides  in  Section  3,  in  substance,  that 
transfers  under  this  act  shall  include  sales,  exchanges  and 
assignments,  but  that  nothing  in  the  act  shall  apply  to  the 
transfers  by  or  to  executors,  etc.  The  act  does  not  in  terms 
read  that  such  sales  or  transfers  are  in  fact  void,  or  that 
they  are  conclusively  presumed  to  be  so. 

It  is  the  contention  of  appellant  that  the  presumption 
referred  to  in  the  act  has  no  other  effect  than  to  shift  the 
burden  of  proof  upon  the  party  desiring  that  the  sale  shall 
be  held  valid,  instead  of  requiring  the  litigant  attacking  said 
sale  to  show  that  the  sale  was  fraudulent. 

There  is  no  claim  by  plaintiff  that  the  transaction  with 
Uneaphor  was  not  in  good  faith,  or  that  it  was  fraudulent, 
except  that  the  statutory  notice  was  not  given ;  and  we  are  of 
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opinion  that,  from  the  evidence,  it  could  not  be  justly  claimed 
that  in  fact  the  transaction  was  not  in  good  faith. 

The  appellee  seems  to  concede  in  argoment  that  appel- 
lant's proposition  as  to  the  presumption  referred  to  in  the 
statute  is  correct ;  for  they  say : 

''The  contention  of  appellant,  and  thoroughly  approved 
by  us,  is  that  the  statute  establishes  a  legal  presumption  that 
a  sale  or  transfer  of  property  without  complying  with  the 
requirements  of  the  previous  section  of  that  law  is  f  raudident 
and  void.  The  burden  of  proof  was,  therefore,  clearly  upon 
appellant  Dyson  to  show  that  such  transfer  was  not  fraudu- 
lent. .  .  .  The  trial  judge,  after  due  consideration  of  the 
facts  and  the  law  as  presented,  held  that  the  presumption  was 
not  overcome.  There  is  no  showing  whatever  in  the  record 
produced  that  the  trial  judge  held,  by  ruling  or  by  inference, 
that,  the  law  as  above  referred  to  made  such  sales  void  per  se. 
We  must,  therefore,  conclude  that  the  trial  judge  was  fully 
advised  as  to  the  nature  of  the  law  and  simply  was  not  per- 
suaded that  the  evidence  submitted  was  sufficient  to  overcome 
the  legal  presumption." 

No  authorities  are  cited  by  appellee  on  the  question  of 
presumption ;  so  that,  without  determining  the  point,  we  shall 
so  consider  it  for  the  purposes  of  this  case. 

Appellant  contends  that  Uncaphor  had  a  right  to  prefer 
appellant  as  one  of  his  creditors  and  pay  him  in  fuU  the 
amount  to  -which  he  was  indebted  to  him,  including  the 
amounts  for  which  he  had  stood  good  to  other  creditors  of 
Uncaphor,  and  for  such  purpose  to  transfer  his  personal 
property  in  bulk,  and  cites  20  Cyc,  572 ;  and  that  appellant, 
when  he  secured  such  preference,  violated  no  rule  of  law, 
although  others  may  thereby  have  been  deprived  of  all  means 
of  obtaining  satisfaction  of  their  equally  meritorious  claims, 
citing  20  Cyc.  576 ;  that  Uncaphor  had  the  right  to  dispose  of 
the  property  in  question,  if  done  in  good  faith,  for  the  pay- 
ment of  one  of  his  creditors,  although  other  creditors  may 
have  been  defeated  in  the  enforcement  of  their  claims,  citing 
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Flood  V.  Bollmeier,  a  case  which,  on  the  original  submission, 
was  affirmed  (Dec.  13,  1912),  but  which,  on  rehearing,  was 
reversed.  See  165  Iowa  88.  Though  this  case  was  decided  by 
this  court  after  Chapter  150,  Acts  of  the  Thirty-fourth  (Gen- 
eral Assembly,  took  effect,  the  case  did  not  arise  under  such 
statute.  The  defendant  cites  also  Curie  v.  Wright,  140 
Iowa  651,  to  the  proposition  that  appellant  had  the  legal  right 
to  purchase  said  property,  although  he  knew  that  the  ap- 
pellee, Uncaphor,  was  in  financial  difficulty. 

The  record  does  not  show  that  the  trial  court  planted  its 
ruling  on  the  theory  that  the  alleged  transfer  from  Uncaphor 
to  Dyson  was  fraudulent  because  the  statutory  notice  was 
not  given,  and,  from  appellee's  position  in  argument,  as 
before  stated,  it  seems  not  to  claim  that  such  was  the  reason 
for  the  court's  so  holding.  Yet  it  seems  to  us  that  such  must 
have  been  the  ground  upon  which  the  court  based  its  finding; 
for,  as  we  have  said,  the  evidence  shows  no  actual  fraud  or 
bad  faith.  It  is  said  in  argument  that  there  has  been  legisla- 
tion regarding  sales  in  bulk  in  many  of  the  states  in  recent 
years.  No  decisions  from  other  states  are  cited  by  either  side. 
Upon  an  independent  investigation,  we  find  that  there  are 
not  many  cases,  and  what  there  are,  are  not  in  harmony  on 
some  of  the  questions.  Some  of  them  will  be  cited,  not 
because  all  of  them  are  in  point,  but  as  showing  the  tendency 
of  the  courts  in  regard  to  bulk  sales.  Of  course,  the  statutes 
under  which  the  decisions  are  rendered  are  not  precisely 
like  our  own. 

In  Humphrey  v.  CoqrdUard  Wagon  Works,  (Okla.)  49 
L.  B.  A.  (N.  S.),  600,  it  was  held,  under  the  Oklahoma  statute 
in  regard  to  bulk  sales,  that,  where  the  owner  of  a  retail 
store,  being  insolvent,  made  an  agreement  with  its  larger 
creditors,  except  defendant,  whereby  a  stock  of  hardware 
was  transferred  to  one  of  the  garnishees  as  assignee  or 
trustee,  who,  by  agreement  of  the  parties,  was  to  sell  the  stock 
and  divide  the  proceeds  pro  rata  among  the  creditors  of  the 
hardware  company,  it  was  not  a  voluntary  assignment  for 
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the  benefit  of  creditors  under  the  Oklahoma  statute,  but  that 
the  transaction  was  fraudulent  and  void  under  the  bulk  sales 
law  of  that  state. 

In  Williams  v.  Fourth  National  Bank,  (Okla.)  2  L.  R.  A, 
(N.  S.)  334,  it  was  held  that,  where  the  evidence  to  support 
an  attachment  sued  out  on  the  ground  of  a  fraudulent  con- 
veyance or  disposition  of  a  debtor's  property  shows  a  sale  in 
bulk  of  a  stock  of  goods  levied  upon,  but  the  court  found  that 
such  sale  was  in  fact  made  in  good  faith  and  without  actual 
fraud,  such  finding  overthrows  the  statutory  presumption  of 
fraud,  and  in  such  case,  the  attachment  could  not  be  justified 
and  should  be  dissolved. 

In  McCormick  v.  Kistler,  45  L.  R.  A.  (N.  S.)  497,  the 
Supreme  Court  of  Michigan  held  that  the  Bulk  Sales  Law 
does  not  apply  to  sales  of  property  which  is  exempt  by  law 
from  execution.  In  the  instant  case,  a  part  of  the  property 
turned  over  by  Uncaphor  to  DyBQn  was  his  tools,  so  it  may  be 
that,  as  to  such  property,  the  statute  would  not  in  any  event 
apply.  But  this  question  has  not  been  raised  and  is,  there- 
fore, not  determined. 

In  Hannah  &  Hogg  v.  Bichter  Bretoing  Co.,  12  L.  R.  A. 
(N.  S.)  178,  the  Michigan  court  held  that  a  chattel  mortgage 
is  not  within  the  meaning  of  a  statute  forbidding  the  sale, 
transfer  or  assignment  of  a  stock  of  goods  in  bulk  without 
certain  preliminary  proceedings. 

In  DiU  V.  Ebey,  (Okla.)  46  L.  R.  A.  (N.  S.)  440,  it  was 
likewise  held  that  a  chattel  mortgage  covering  a  stock  of 
merchandise,  where  the  mortgagor  remains  in  possession  and 
has  the  usual  rights  of  redemption,  creates  a  lien  only,  does 
not  pasjs  title,  is  not  a  sale,  exchange  or  assignment  within 
the  meaning  of  the  Oklahoma  Bulk  Sales  Law,  and  is,  there- 
fore, not  within  the  inhibition  of  said  statute. 

Under  our  own  decisions,  the  mortgagee  is  the  owner  of 
property  covered  by  the  mortgage  and  entitled  to  possession, 
in  the  absence  of  stipulations  to  the  contrary ;  but  a  provision 
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by  which  the  mortgagor  has  the  right  of  possession  for  a 
definite  time  is  not  fraudulent  as  to  creditors,  nor  does  it 
give  the  mortgagor  such  interest  in  the  property  that  it  may 
be  levied  on  under  execution  against  him.  GUmore  v.  Kil- 
Patrick,  101  Iowa  164;  Warder-Bushnell,  etc.,  Co.  v.  Harris, 
81  Iowa  153. 

A  chattel  mortgage  of  property,  the  possession  of  which 
remains  in  the  mortgagor,  does  not  transfer  an  absolute  and 
unqualified  ownership,  but  is  only  a  security  for  debt,  and 
the  ownership  remains  in  the  mortgagor.  Hollingsworth  v. 
Holbrook,  80  Iowa  151;  Taylor  v.  Merchants  &  Bankers'  Ins. 
Co.,  83  Iowa  402;  Hubbard  v.  Hartford  Ins.  Co.,  33  Iowa  325. 

In  Galltis  V.  Elmer,  193  Mass.  106,  cited  in  a  note  to  12 
L.  R.  A.  (N.  S.)  174,  it  was  held,  under  the  Massachusetts 
statute,  that  where  the  vendee  of  a  stock  of  goods,  being  unable 
to  pay  the  balance  due  on  the  purchase  price  of  the  same, 
transferred  the  stock  to  the  vendor  in  satisfaction  of  the  bal- 
ance due,  the  transfer  was  void  as  to  other  creditors,  under  a 
statute  providing  that  a  sale  in  bulk,  etc.,  shall  be  fraudulent 
and  void  as  against  the  seller's  creditors,  unless  certain  con- 
ditions are  complied  with.  But  it  will  be  observed  that  the 
Massachusetts  statute  seems  to  be  broader  than  the  Iowa 
statute.  The  same  conclusion  was  reached  under  the  Qeorgia 
statute  in  Sampson  v.  Brandon  Grocery  Co.,  127  Ga.  454,  also 
cited  in  the  note  to  12  L.  R.  A.,  before  referred  to. 

A  contrary  conclusion  was  reached  in  Peterson  v.  Book, 
43  Wash.  251,  where  it  was  held  that  a  debtor  had  the  right 
to  turn  over  to  a  creditor  having  no  lien,  in  payment  of  a 
just  debt,  his  entire  stock  of  goods,  where  its  value  is  not  in 
excess  of  the  debt  to  the  payment  of  which  it  is  applied.  It 
was  there  held  that  such  a  transfer  was  not  a  sale  within 
the  terms  and  meaning  of  a  statute  regulating  sales  of  stocks 
in  trade  in  bulk.  It  was  further  held  in  that  case  that,  aside 
from  that  proposition,  under  the  findings  of  the  court,  it  was 
unquestioned  that  the  person  transferring  the  property  was 


Digitized  by  VjOOQ IC 


r 


46  Edler  v.  Fbazier.  [174  Iowa 

a  debtor,  and  that  if  the  amount  of  goods  which  he  turned 
over  was  less  in  value  than  the  amount  of  his  indebtedness  to 
the  creditor,  the  transfer  was  justified. 

In  Compten  v.  Dietlei/n,  (La.)  12  L.  R.  A.  (N.  S.)  174,  it 
was  held  that  a  husband  might  transfer  his  stock  of  goods  in 
bulk  to  his  wife  in  satisfaction  of  his  debt  to  her;  but  this 
was  upon  the  theory  that,  under  the  law  of  Louisiana,  she 
had  a  lien  upon  all  her  husband's  property  which  would  take 
priority  over  the  claims  of  general  creditors. 

As  stated,  the  record  in  this  case  does  not  show  any  fraud 
in  fact.  Uncaphor's  debt  to  Dyson  was  a  just  claim  and  was 
in  an  amount  larger  than  the  value  of  the  property  trans- 
ferred in  satisfaction  thereof.  True,  Dyson  had  no  lien  upon 
the  property ;  but,  under  the  authorities,  we  think  it  is  quite 
clear  that  Uncaphor  would  have  had  the  right  to  execute  a 
chattel  mortgage  on  the  property  to  secure  Dyson  for  the  debt, 
and  Dyson  coidd  at  once,  under  a  chattel  mortgage,  take  pos- 
session of  the  property  and  foreclose  the  mortgage.  This  being 
true,  we  think  Uncaphor  had  the  right  to  transfer,  in  good 
faith,  the  property  to  Dyson,  in  satisfaction  of  the  debt. 

We  are  of  opinion  that  it  was  not  the  intention  of  the 
legislature,  in  passing  the  act  in  question,  to  prevent  creditor 
from  securing  their  claims.  It  follows,  then,  that  the  learned 
trial  court  erred  in  holding  that  the  transfer  was  fraudulent. 
— Reversed. 

Evans,  C.  J.,  Deembr  and  Weaver,  JJ.,  concur. 


P.  H.  Edler,  et  al.,  Appellees,  v.  Matilda  Frazieb  et  al., 
Appellees;  Crail  &  CraUj,  Interveners,  Appellants. 

ATT0KNE7  AND  dJENT:     Contract  for  Compensation— Reason- 

1    ableneas — ^Evidence.    Evidence  reviewed,  and  held  to  show  that 

a  eontract  was  neither  unreasonable  nor  oppressive  under  which 

attorneys  were  to  receive  20  per  cent  of  the  value  of  certain  lands 

for  services  in  protecting  the  interests  of  certain  children  in  their 
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poflaible  interest  in  their  mother's  estate,  the  compensation  being 
payable  after  the  death  of  the  mother,  which  occurred  7  years 
later. 

ATTOBNET  AND  OUENT:     Oontnct  for  Oomp«ii8atioii^-Eea«in- 

2  ablcnew  Borden  of  Proof.  The  rule  "that  contracts  entered 
into  between  attorney  and  client  subsequent  to  the  employment  are 
preaumpiivelff  frauduleni  and  that  an  attorney  who  seeks  to  re- 
cover on  such  a  contract  has  the  burden  of  proof  to  show  that 
the  contract,  as  made,  was  fair  and  equitable,  and  was  entered 
into  by  the  client  after  being  fully  informed  of  his  rights",  Aa« 
no  applioaiion  to-  the  contract  by  which  the  relation  of  attorney 
and  idient  ia  eetabUshed^  such  contract  not  bearing  on  its  face  evi- 
dence of  undue  advantage. 

ATTOBNEY  AND  CLIENT:    Contract  for  Comp«n8atlon— Fraud  and 

3  Undna  Advantage — Evidence.  Evidence  reviewed,  under  a 
charge  that  a  contract  between  attorney  and  client  was  procured 
by  fraud  and  undue  advantage  on  the  part  of  the  attorney,  and 
h^d  that  the  client  upon  whom  rested  the  burden  of  proof  had 
not  established  such  charge. 

CONTBACTS:     Beqidsltes  and  Validity— Poflsible  or  Expectant  In- 

4  teiest  in  Property— <)ontract  for  Lien— Assignment.  A  contract 
on  adequate  consideration,  concerning  one's  merely  possible  or 
expectant  interest  in  an  estate,  is  enforceable.  So  held  where 
one  contracted  to  give  an  attorney  a  lien  on  his  expected  interest 
in  an  estate  in  consideration  of  services  in  protecting  such  expected 
interest. 

ATTOBNET  AND  CLIENT:     Contract  for  Compensation— "Catch- 

5  ing  Bargalne"— "Unconscionable  Agreements".  A  "catching 
bargain"  is  a  bargain  for  a  loan  or  payment  of  money  on  oppres- 
sive or  extortionate  or  unconscionable  terms  to  an  impecunious 
person  having  property  in  reversion  or  expectancy.  Contract  be- 
tween an  attorney  and  client  reviewed,  and  held  not  to  be  such. 

CONTBACTS:    BeqniEdtes  and  Validity— Public  Policy— Assignment 

6  of  an  "Expectancy".  An  assignment  on  adequate  considera- 
tion of  a  portion  of  one's  merely  possible  or  expectant  interest  in 
an  estate  is  not  against  "public  policy". 

Appeal  from  Jefferson  District   Court. — Seneca   Cornell, 

Judge. 

Thursday,  February  10,  1916. 

Suit  in  equity  for  partition  in  which  Crail  &  Crail  inter- 
Tened,  setting  up  a  claim  or  lien  upon  the  property  sought  to 
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be  partitioned.  There  was  a  decree  below  ordering  the  parti- 
tion as  prayed,  and  dismissing  the  petition  of  the  interveners, 
who  prosecute  this  appeal.  The  material  facts  are  stated  in 
the  opinion. — Reversed  and  Remanded. 

John  F.  Ready  and  Crail  &  Crail,  for  appellants. 
E.  F,  Simmons,  for  appellees. 

Weaver,  J. — F.  C.  Edler,  a  resident  of  Jefferson  County, 
died  February  24,  1906,  leaving  a  will  by  which  he  sought  to 
dispose  of  his  estate,  the  principal  item  of  which  was  310 
acres  of  land.  He  left  surviving  him  his  wife  and  seven 
children:  F.  H,  (or  Henry)  Edler,  Matilda  Frazier,  John  L. 
Edler,  L.  G.  (or  Lew)  Edler,  William  P.  (or  Peter)  Edler, 
David  Edler  and  Frank  H.  Edler,  all  of  them  being  of  adult 
age.  The  will  was  filed  for  probate  but,  its  terms  not  being 
satisfactory  to  at  least  some  of  the  family,  a  contest  was  con- 
templated ;  later,  the  will  was  withdrawn  and  the  estate  settled 
by  agreement.  About  the  same  ,time,  the  children,  or  some 
of  them,  were  considering  also  the  matter  of  applying  to  the 
court  for  the  appointment  of  a  guardian  to  take  charge  of  the 
property  of  their  mother.  One  of  the  heirs,  Henry  Edler, 
applied  to  the  interveners,  Crail  &  Crail,  then  engaged  in 
the  practice  of  law  at  Fairfield,  for  advice,  and  proposed  to 
employ  them  on  behalf  of  the  heirs  on  the  basis  of  a  con- 
tingent fee.  After  some  talk,  the  parties  separated,  with 
the  understanding  that  Henry  would  get  the  other  heirs  to 
come  with  him  to  the  office  of  the  Crails  for  further  considera- 
tion of  the  subject  of  employment.  Later,  a  written  agree- 
ment was  drawn,  by  which  it  was  stipulated  that  the  heirs 
employ  Crail  &  Crail  to  look  after  and  protect  their  interests 
as  prospective  heirs  of  the  estate  of  their  mother  and  procure 
for  them  their  respective  shares  therein  after  their  mother's 
death,  and  especially  their  shares  in  a  certain  described  tract  of 
land,  and  that,  as  compensation  for  such  services,  Crail  & 
Crail  were  to  receive  a  sum  equal  to  20  per  cent  of  the  value 
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of  the  property  so  to  be  received  by  the  heirs  through  their 
mother  at  her  death,  and  that  such  claim  for  compensation 
should  be  a  lien  upon  their  respective  interests  in  said  land. 
This  agreement  was  signed  by  all  the  heirs  except  John  Edler. 
Though  not  expressed  in  the  writing,  Crail  &  Crail  admit 
that,  as  a  part  of  the  consideration  therefor,  they  were  to 
appear  for  and  protect  the  interests  of  the  heirs  in  the  matter 
of  the  contest  of  their  father's  will  then  contemplated,  and  to 
secure  a  satisfactory  settlement  and  division  of  his  estate. 
It  is  the  theory  of  Crail  &  Crail  that,  under  the  terms  of  the 
will  of  F.  C.  Edler,  the  wife  would  have  been  left  practically 
nothing  and  that  some  of  the  children  were  devised  less  and 
others  more  than  their  fair  share  in  the  estate,  and  that, 
through  their  services  as  attorneys  under  said  agreement,  they 
secured  and  had  set  apart  to  the  widow  as  dower  110  acres  of 
the  land,  and  that,  by  bringing  about  a  compromise  and  settle- 
ment effected  by  proper  conveyances  between  the  heirs,  they 
secured  also  a  satisfactory  settlement  and  division  of  all  the 
rest  of  said  estate.  It  is  also  their  further  claim  that,  the 
mother  being  of  advanced  age  and  showing  a  tendency  to 
squander  her  property,  the  heirs  were  apprehensive  that  she 
might  waste  it  or  might  be  influenced  to  make  an  unwise  or 
unfair  disposition  thereof  by  deed  or  will,  and  they  desired 
to  have  a  guardian  appointed  to  protect  her  and  her  pros- 
pective heirs  against  such  contingency,  and  that,  proceeding 
under  the  contract  in  question,  said  attorneys  did  bring  the 
necessary  action  and  obtained  the  appointment  of  a  guardian, 
who  continued  to  serve  as  such  until  the  death  of  his  ward 
in  the  year  1914,  with  the  result  that,  through  inheritance 
from  her,  said  tract  of  110  acres  of  land  descended  in  equal 
shares  to  her  seven  children.  After  the  mother's  death  and, 
as  it  is  claimed,  upon  agreement  with  at  least  part  of  the  heirs, 
Crail  &  Crail,  now  residents  of  California,  with  their  local 
counsel,  J.  P.  Ready,  began  an  action  for  the  partition  of  said 
land,  and  in  the  petition  therefor,  the  lien  of  Crail  &  Crail, 
Vol.  174  Ia,— 4 
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pursuant  to  said  contract,  was  recognized.  Later,  the  heirs 
appear  to  have  resorted  to  other  counsel,  under  whose  advice 
they  filed  a  dismissal  of  said  action  and  brought  another,  the 
one  now  before  us,  for  the  same  relief,  except  that  they  therein 
ignored  the  claim  of  Crail  &  Crail  until  the  latter  came  into 
the  case  by  intervention. 

In  answer  to  the  petition  of  intervention,  the  heirs,  except 
John  and  Frank,  united  in  an  answer  denying  the  claim  of 
Crail  &  Crail  and  their  right  to  any  lien  upon  the  proceeds 
of  the  partition  sale.  Further  answering,  they  say  that  if 
they  signed  the  alleged  contract  they  "were  not  fully  advised 
of  its  meaning  and  purport  and  did  not  understand  or  know 
what  they  were  signing",  and  deny  that  they  are  bound 
thereby.  They  further  say  that  they  have  little  or  no  educa- 
tion and  "some  of  them"  cannot  read  or  write  the  English 
language,  and  those  who  can  read  or  write  do  so  with  difBculty, 
and  "some  of  them"  cannot  write  their  own  names.  They 
further  say  that  they  were  solicited  by  Crail  &  Crail  and 
were  persuaded  by  them  that  it  was  necessary  that  they  have 
legal  counsel  to  protect  their  interests  and  that  such  attorneys 
would  attend  to  such  duties  and  that  their  fee  would  be  light 
and  would  come  out  of  the  property  after  the  death  of  their 
mother,  but  they  neglected  and  failed  to  explain  to  defendants 
the  meaning  of  "twenty  per  centum"  and  intentionally  with- 
held such  explanation,  whereby  they  deceived  and  misled  de- 
fendants into  signing  such  contract.  They  further  allege  that 
the  action  in  partition  has  proceeded  to  such  stage  that  the 
land  has  been  sold  for  about  $9,000.  It  is  otherwise  made  to 
appear  that  a  portion  of  the  selling  price  has,  by  order  of  said 
court,  been  withheld  from  distribution  to  await  final  adjudica- 
tion of  the  claim  of  the  interveners. 

Upon  hearing  the  evidence,  the  trial  court  dismissed  the 
petition  of  the  interveners,  suggesting  in  a  written  opinion 
that  the  decision  was  based  upon  the  theory  that  the  contract 
between  the  interveners  and  the  Edler  heirs  was  made  between 
counsel  and  client,  and  that  the  burden  was  therefore  upon 
the  former  to  show  that  the  agreement  was  fair  in  its  terms. 
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was  influenced  by  no  misrepresentations,  and  fully  explained 
to  the  clients,  and  that  this  burden  had  not  been  fully  met 
by  the  interveners.  The  court  further  suggested  that  it 
seemed  apparent  that  the  compensation  agreed  upon  was 
exorbitant. 

I.  The  somewhat  unusual  character  of  this  case  has  led 
us  to  examine  the  evidence  as  to  this  contract  and  the  cir- 
cumstances of  its  making  with  considerable  care,  and  we  are 
strongly  impressed  with  the  view  that  the  conclusion  reached 
by  the  trial  court  cannot  be  sustained. 

If  it  were  clear  that  the  compensation  provided  for  in 

the  contract  was  so  unreasonable  or  extravagant  as  to  suggest 

the  thought  of  fraud  in  its  procurement,  the  court  would  be 

justified  in  viewing  the  entire  deal  with  sus- 

^'  ^^^^S^"^^*™    picion:  but  in  our  judgment,  such  is  not  the 

CXJBNT :  con-  «-  7  v       o  7 

p^latJon  ?™"  ^^*^-  ^^  *^®  *^^  place,  no  practicing  lawyer 
etidSSce^*^*"'  has  undertaken  to  testify  that  the  compensa- 
tion contracted  for  was  unreasonable  or 
unusual.  The  question  is,  moreover,  to  be  viewed  from  the 
standpoint  of  the  facts  as  they  then  existed.  It  is  shown  in 
evidence,  without  dispute,  that  the  value  of  this  tract  of- land 
at  the  date  of  this  contract  was  not  to  exceed  about  $4,000. 
Under  the  contract,  if  the  contingent  fee  had  then  been 
presently  payable,  it  would  have  been  one  fifth  of  six 
sevenths  of  $4,000,  or  about  $685.  But  it  was  not  presently 
payable.  The  widow  continued  to  live  seven  years  or  more 
after  the  service  was  performed  and,  had  her  lease  of  life 
then  been  known  and  interveners  had  desired  to  discount 
their  claim  at  6  per  cent,  they  would  have  realized  therefrom 
about  $480 — certainly  not  a  very  extravagant  fee.  The  fact 
that  increase  in  the  value  of  the  land  has  operated  to  sub- 
stantially increase  such  compensation  ought  not  to  cast  any 
taint  of  suspicion  upon  the  good  faith  of  the  interveners. 
Had  the  market  value  of  the  property  decreased,  they  would 
have  been  compelled  to  accept  a  proportionally  decreased 
figure. 
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ABsuming,  as  we  think  we  must,  that  there  is  nothing 

upon  the  face  of  the  contract  to  stamp  it  as  unreasonable  or 

oppressive,  we  have  next  to  consider  whether  the  relation 

between  the  parties  at  the  date  of  the  contract 

^'  cuKNT-^lon^    was  such  as  to  cast  upon  interveners  the  bur- 

pelwauon  P"*"     den  of  negativing  a  presumption  of  fraud  or 

ness :  burden       unduc  advantage  in  obtaining  it.    If  the  rela- 

of  proof. 

tion  of  attorney  and  client  had  been  estab- 
lished before  this  agreement  was  entered  into,  it  may  be 
admitted  that  interveners  would  be  required  to  make  clear 
showing  of  their  good  faith  in  the  transaction ;  but,  generally 
speaking,  this  rule  does  not  apply  with  the  same  stringency  to 
contracts  by  which  that  relation  is  inaugurated.  Mr.  Page, 
in  his  work  on  Contracts,  after  stating  the  general  rule  on 
which  appellees  here  rely,  sajrs,  **Its  proper  application  is  to 
contracts  between  attorney  and  client  after  they  have  entered 
upon  their  confidential  relations".  Or,  as  stated  by  the 
Illinois  court,  **  Before  the  attorney  undertakes  the  business 
of  his  client,  he  may  contract  with  reference  to  his  services 
because  no  confidential  relation  then  exists  and  the  parties 
deal  with  each  other  at  arm's  length".  Elmore  v.  Johnson, 
143  111.  513,  (21  L.  R.  A.  366,  370).  It  has  often  been  held 
that  a  promissory  note  given  to  an  attorney  in  advance  of 
or  at  the  time  of  his  employment  is  not  presumptively 
fraudulent,  and,  if  the  services  be  performed  by  the  attorney, 
the  client  cannot  defend  against  the  note  on  the  ground  that 
they  were  not  worth  the  amount  agreed  upon.  Schaffner  v. 
Kober,  (Ind.)  28  N.  E.  811 ;  Penmngtan  v,  Niwe,  15  Ind.  323; 
Bright  &  ArUdge  v.  Taylor,  4  Sneed  (Tenn.)  159 ;  Miicherson 
V.  Dozier,  7  J.  J.  Marsh  (Ky.)  54.  In  a  Wisconsin  case, 
Dockery  v.  McLellan,  67  N.  W.  733,  the  plaintiff,  an  attorney 
at  law,  took  a  contract  by  which,  in  consideration  of  services 
to  be  rendered,  he  was  to  receive  one  third  of  the  profits  to  be 
earned  under  certain  paving  contracts.  Upon  suit's  being 
brought  to  enforce  the  contract,  it  was  pleaded  that  the 
services  were  rendered  by  plaintiff  as  an  attorney  at  law; 
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that  they  were  worth  not  to  exceed  $100,  while,  under  the 
terms  of  the  contract,  he  would  recover  about  $4,000.  In  sus- 
taining the  contract,  the  court  says: 

"There  was  no  confidential  relation  existing  between 
the  parties  at  the  time,  and  the  technical  relation  of  attorney 
and  client  did  not  then  exist ;  and  the  circumstance  that  litigar 
tion  might  ensue,  in  order  to  protect  the  interests  of  McLellan 
in  the  partnership  or  paving  contracts,  will  not  materially 
alter  the  rights  of  the  parties.  Before  an  attorney  under- 
takes the  business  of  his  client,  he  may  contract  with  reference 
to  his  services  and  the  amount  of  his  compensation,  and 
even,  as  the  cases  cited  show,  for  a  contingent  fee  or  reward 
because  no  confidential  relation  then  exists,  and  the  parties 
deal  with  each  other  at  arm's  length." 

The  court  then  further  says,  and  we  think  it  appropriate 
here: 

**  Evidently,  when  the  parties  are  standing  upon  an  equal 
footing,  they  have  a  right  to  determine,  each  for  himself, 
upon  what  terms  the  relation  shall  be  formed,  and  such  we 
understand  to  be  the  transaction  in  the  present  case ;  and,  as 
no  confidence  can  be  said  to  have  been  first  extended,  it  is 
difficult  to  say  upon  what  ground  the  plaintiff  is  under  the 
neeessity  of  vindicating  the  fairness  and  reasonableness  of  the 
contract,  as  a  condition  of  enforcing  it." 

This  rule  is  restated  in  2  Ruling  Case  Law,  p.  1036,  1037, 
in  substantially  the  same  terms : 

"Before  an  attorney  undertakes  the  business  of  a  client 
he  may  contract  with  reference  to  compensation  for  his 
serviceSy.as  no  confidential  relation  then  exists  and  the  parties 
deal  with  each  other  at  arm's  length".  After  a  very  copious 
reference  to  the  authorities  the  editor  of  that  work  lays  down 
the  rule  that  "a  contract  made  under  such  circumstances 
is  as  valid  and  unobjectionable  as  if  made  between  other 
persons  not  occupying  fiduciary  relations,  and  who  are,  in 
all  respects,  competent  to  contract  with  each  other  .  .  . 
and  the  attorney,  as  a  condition  of  enforcing  it,  is  not  boiuid 
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to  show  that  it  was  just,  fair,  and  reasonable  as  is  often  held 
to  be  his  duty  in  case  of  contracts  made  after  the  inception 
of  the  relation  of  attorney  and  client". 

Many  other  authorities  could  be  cited  to  the  same  effect, 
but  we  have  mentioned  enough  to  indicate  the  recognized 
rule.  Indeed,  any  other  rule  would  be  most  unreasonable. 
The  lawyer  has  the  same  right  as  any  other  man  to  prescribe 
the  conditions  on  which  he  will  undertake  to  perform  any 
given  service.  If  the  client  thinks  the  terms  unreasonable  or 
oppressive,  he  is  under  no  compulsion  to  employ  him.  The 
country  is  full  of  lawyers,  and  among  them  he  doubtless  can 
find  those  who  may  be  retained  on  terms  satisfactory  to  him. 
If,  however,  he  accepts  the  terms  and  agrees  to  pay,  then, 
under  all  ordinary  conditions,  he  is  bound  by  every  principle 
of  law  and  good  morals  to  make  payment  accordingly,  and  it 
would  be  an  unjust  reflection  upon  the  profession  to  lay  down 
the  rule  that  such  an  agreement  comes  into  court  bearing  the 
brand  of  presumptive  fraud,  and  that  before  it  can  be  en- 
forced, the  plaintiff  must  put  it  through  a  process  of  legal 
fumigation  by  showing  aflSrmatively  that  it  was  entered  into 
without  deceit  or  undue  advantage.  This  is  not  to  say  that  a 
contract  which  bears  upon  its  face  the  evidence  of  undue 
advantage  over  the  client  will  be  held  any  more  sacred  in  the 
hands  of  a  lawyer  than  when  sought  to  be  enforced  by  any 
other  person,  and,  when  it  clearly  appears  that  the  contract 
is  unconscionable  or  manifestly  oppressive  or  that  an  agree- 
ment for  extraordinary  compensation  has  been  obtained  by 
the  solicitations  of  an  ** ambulance  chaser"  or  the  use  of  other 
unprofessional  arts  to  entrap  the  ignorant  or  unwary,  no 
court  will  hesitate  to  protect  both  the  honest  client  and  the 
reputable  lawyer  by  compelling  him  who  asks  the  benefit  of 
such  agreement  to  purge  it  of  its  apparent  inequity.  Ryan 
Bros.  V.  Ashton,  42  Iowa  365.  In  our  judgment,  the  contract 
between  the  interveners  and  the  Edler  heirs  was  an  agree- 
ment preliminary  to  their  service,  fixing  the  agreed  com- 
pensation for  their  professional  services  to  be  rendered,  and 
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that  interveners  are  not  required  to  assume  the  burden  of 
showing  its  reasonableness  or  fairness.  The  evidence  fairly 
shows  that,  from  the  very  outset  of  the  negotiation,  the 
parties  contemplated  that  the  service,  if  performed,  was  to  be 
upon  the  basis  of  a  contingent  fee,  and,  while  the  signatures 
of  the  heirs  were  not  all  obtained  before  any  service  was  per- 
formed, the  terms  were  agreed  upon  at  the  outset,  and  the 
procurement  of  the  signatures  of  those  who  were  not  present 
at  the  first  interview  was  merely  the  carrying  out  of  such 
verbal  understanding.  More  or  less  directly  in  point  with 
our  holding  upon  this  branch  of  the  case  are  Shirk  v.  Neible, 
156  Ind.  66 ;  Clifford  v.  Brmn,  75  N.  Y.  Sup.  856 ;  Title  Guar- 
antee &  Trust  Co.  V.  Sternberg,  103  N.  Y.  Sup.  857 ;  Cooley  v. 
MiUer  &  Lux,  156  Cal.  510,  524;  Bust  v.  Larue,  4  Litt.  (Ky.) 
412.    And  quite  in  point  is  Bingen  v.  Banes,  263  111.  11. 

II,     The  execution  of  the  written  contract  being  admitted 
or  proved,  we  have  next  to  consider  whether  the  appellees 
have  shown  actual  fraud  or  undue  advantage  in  its  procure- 
ment ;  for  in  this  respect  the  burden  is  upon 
**  oSSS??©^     them.    In  this  we  have  to  say  that  there  was 
pSij»uon?™"     a  distinct  failure.    Not  one  of  the  six  heirs 

undue  advant-     whose  name  is  attached  to  the  paper  denies 
age :  evidence.      ,  .        .  ,  -r    •.      ,       T 

his  Signature  thereto.  Indeed,  the  answer 
does  not  put  in  issue  the  fact  that  they  did  sign  it.  Some  of 
them  say  that  they  do  not  remember  signing  it,  yet  each  in 
turn  in  some  part  of  his  testimony  clearly  reveals  his  knowl- 
edge and  recollection  that  he  did  sign  it;  but  practically  all 
unite  in  saying  that  they  had  no  comprehension  of  what  was 
meant  by  20  per  cent.  In  final  analysis,  the  defense  made 
against  this  contract  is  that  all  these  heirs  were  so  grossly 
ignorant  and  incompetent  that  they  had  no  fair  comprehen- 
sion of  the  meaning  of  the  words  "twenty  per  cent",  and 
were  entrapped  into  signing  a  paper  of  the  eflPect  of  which 
they  had  no  intelligent  conception.  It  is  hard  to  resist  a 
conclusion,  upon  a  reading  of  the  record,  that  this  defense 
was  somewhat  overdone,  and  that  it  defeats  itself  by  its  very 
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extravagance.  It  may  be  true  that  these  people,  or  most  of 
them,  would  not  have  been  capable  of  making  an  arithmetical 
computation  of  interest  or  percentage,  but  that  they  did  not 
know  the  essential  meaning  of  **per  cent"  or  ** twenty  per 
cent",  we  cannot  believe.  They  were  all  people  of  at  least 
middle  age.  They  had  been  transacting  business  (in  a  small 
way,  perhaps)  for  years.  They  had  borrowed  money,  con- 
tracted debts,  given  and  paid  notes  and  mortgages.  One  of 
them,  at  least,  had  made  a  note  and  mortgage  to  counsel 
representing  them  in  this  case.  Mere  lack  of  education,  though 
it  go  to  the  extent  of  inability  to  read  or  write,  does  not  dis- 
qualify a  person  to  do  business  or  relieve  him  from  legal 
liability  upon  his  contracts.  There  are  many  persons  who 
manage  to  live,  do  business  and  achieve  some  measure  of 
success  even  under  such  handicaps.  It  fairly  appears  that, 
before  having  any  consultation  with  Crail  &  Crail,  these  heirs, 
or  most  of  them,  had  considered  among  themselves  the  matter 
of  settling  the  father's  estate  and  the  advisability  of  having 
their  mother  placed  under  guardianship,  and  of  their  own 
motion  sought  to  employ  the  services  of  interveners.  It  is 
equally  clear  that  from  the  outset  it  was  understood  that  their 
employment  was  to  be  upon  a  contingent  fee,  and  the  per  cent 
or  share  which  counsel  were  to  receive  was  a  subject  of  nego- 
tiation between  them.  F.  H.  Edler  admits  as  much,  and  says 
that,  when  he  signed  the  papers,  interveners  told  him  that  it 
was  a  little  per  cent  they  would  handle  it  for.  He  says  they 
read  it  over  to  him,  but  he  didn^t  understand  it,  and  they 
didn't  tell  him  in  dollars  what  20  per  cent  amounted  to,  and 
he  would  not  have  signed  it  had  he  known  how  much  it  would 
amount  to.  It  further  appears  that  he  had  a  copy  of  the 
contract  from  the  time  it  was  made,  and  he  says  that  he 
''didn't  think  the  contract  was  fair  from  the  first".  The 
witness  further  says  that  he  has  borrowed  money,  given  notes, 
and  has  usually  paid  5  or  6  per  cent,  and  knows  what  that 
means,   and  now  knows  that  **  twenty  per  cent  is  pretty 
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big".  Lew  Edler  says,  in  substance,  that  he  knew  that  there 
was  a  contract,  but  didn't  know  how  much  it  was.  Again  he 
says,  **I  knew  it  was  for  twenty  per  cent",  but  didn't  know 
how  much  it  was.  W.  P.  Edler  at  first  fails  to  remember 
where  he  signed  the  contract  and  does  not  remember  whether 
it  was  read  over  to  him.  He  knows  what  6  per  cent  interest 
is,  but  doesn't  know  what  is  meant  by  per  cent.  He  finally 
remembers  that  he  can't  write  his  own  name  and  that  his  wife 
or  someone  else  signs  it  for  him.  Doesn't  remember  who 
signed  his  name  to  this  paper.  David  Edler  testifies  that  he 
doesn't  remember  signing  the  paper,  yet  later  says,  on  cross- 
examination  : 

**I  made  my  mark.  I  remember  you  (Mr.  Crail)  reading 
the  paper  over  to  me.  I  remember  that  you  explained  that 
all  my  brothers  and  sisters  had  signed  it  or  one  just  like  it. 
I  said  at  the  time  lE  they  signed  it,  it  suited  me  all  right.  I 
don't  remember  whether  Henry  agreed  to  it  or  not,  but  I 
know  I  signed  that  paper  there  at  Lew's." 

Mrs.  Frazier  testifies  at  first  that  she  remembers  but  one 
paper  tod  that  was  a  ** paper  for  guardian  over  mother",  yet 
later  concedes  that  the  contract  was  read  over  to  her  in  inter- 
veners' office  before  she  signed,  but  that  she  then  protested 
she  did  not  understand  it.  The  interveners'  testimony  is  to 
the  effect  that  their  firm  was  first  interviewed  on  this  business 
by  Henry  Edler,  who  at  that  time  asked  them  upon  what 
terms  they  would  take  up  the  business,  saying  that  he  had  no 
money  for  that  purpose,  and  asked  that  they  '^take  it  on 
shares".  Interveners  at  first  suggested  a  contingent  fee  of 
25  per  cent,  or  one  fourth,  but  Edler  held  out  for  better  terms, 
and  they  finally  told  him  that,  if  he  would  get  the  rest  of  the 
heirs  to  join,  they  would  perform  the  service  for  20  per  cent, 
and  they  finally  agreed  upon  that  figure.  A  few  days  later, 
Henry  came  back  with  Frank  and  Mrs.  Frazier,  and  the  three 
then  signed  the  contract  in  interveners'  office.  They  further 
testify  that  the  subject  of  fees  and  percentage  named  was 
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there  talked  over  and  fully  understood.  Mrs.  Prazier  at  first 
objected  that  the  fee  was  high,  but  upon  interveners'  saying 
they  would  otherwise  undertake  the  service  only  upon  the 
basis  of  a  cash  compensation,  she  joined  with  the  others  in 
executing  the  contract.  None  of  them  said  anything  about  not 
nnderstanding  or  being  unable  to  read  the  paper,  and  all 
signed  their  names  without  difficulty.  To  bring  the  matter 
to  completion,  one  of  the  interveners  drove  out  the  next  day 
to  the  home  of  appellees  and  saw  them  all,  or  nearly  all, 
together,  and  there  three  of  the  heirs,  David,  Lew  and  W.  P., 
attached  their  signatures,  saying  that  they  had  talked  the 
matter  over  together  and  it  was  all  right.  Interveners  further 
say  that  the  paper  was  there  read  over  and  the  fee  of  20  per 
cent  specifically  discussed,  and  that  the  only  objection  made 
to  it  was  by  Henry's  wife,  who  was  present. 

Taking  the  testimony  as  a  whole,  we  think  it  not  open  to 
reasonable  doubt  that  the  heirs  who  signed  the  contract  under- 
stood its  terms,  and  that  they  were  neither  deceived  nor  mis- 
led by  the  interveners.  It  is  probably  true  that  they  did  not 
foresee  or  expect  a  marked  rise  in  value  of  the  property  during 
the  remainder  of  their  mother's  life,  and,  had  they  been 
gifted  with  the  power  of  prophecy,  and  known  in  advance  what 
a  20  per  cent  contingent  fee  would  amount  to  when  the  right 
thereto  would  ripen  seven  years  in  the  future,  they  might 
have  hesitated  or  refused  to  agree  to  the  proposition.  Indeed, 
that  is  the  great  burden  of  their  complaint  on  the  trial.  Their 
counsel  shrewdly  asks  each  in  substance,  ''If  you  had  then 
understood  that  under  this  contract  Crail  &  Crail  would  in 
the  end  become  entitled  to  a  fee  of  $1,500  to  $2,000,  would 
you  have  signed  it?"  and,  very  much  of  course,  each  responds 
with  a  more  or  less  emphatic  negative.  But  this  we  must  say 
is  not  the  material  question.  Interveners  are  not  seeking  to 
recover  upon  a  quantum  meruit,  but  upon  contract,  and, 
unless  it  is  shown  that  the  contract  was  obtained  by  means 
which  would  justify  the  court  in  setting  it  aside  or  ignoring 
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it,  the  question  whether  the  fee  is  large  or  small  or  whether 
the  services  could  have  been  had  from  others  at  a  lower  price 
is  immaterial.  As  already  said,  a  man  may  hold  his  services, 
as  he  holds  his  farm  or  his  horse,  at  such  price  as  he  sees  fit 
to  place  upon  them.  If  another  person  undertakes  to  purchase 
either  at  the  value  so  placed  upon  it,  he  must  pay  according 
to  his  contract,  and,  in  the  absence  of  any  other  defense,  he 
will  not  be  heard  to  say  that  the  thing  purchased  was  not 
worth  what  he  agreed  to  pay  for  it.  Lamed  v.  City  of 
Dubuque,  86  Iowa  166.  We  find  that  the  contract  is  not 
shown  to  have  been  procured  by  fraud  or  undue  advantage, 
and  that  the  defense  based  upon  such  ground  has  not  been 
maintained. 

A  further  point  was  made  in  the  court  below  that  the 

interest  of  the  heirs  in  this  land  at  the  date  of  the  contract 

was  an  expectancy  only,  and  that  a  contract  with  reference 

thereto  is  void.    In  its  opinion,  the  trial  court, 


4.  Contracts:        after  noting  certain  authorities  which  state 

reautsltes  ana  ^ 

Ilweorexl?*"  ^^^  commou  law  rule  to  be  that  a  mere  ex- 
SrttopUp^:  pectancy  is  not  assignable,  reaches  the  con- 
Scm:  Msisn-      clusion  that  in  Iowa  a  merely  possible  or 

ment. 

expectant  interest  in  property  is  assignable, 
and  that  equity  will  enforce  such  contract  when  the  ex- 
I)ectancy  ripens  into  a  vested  estate.  That  rule  seems  to  be 
well  settled  in  this  court.  Jones  v.  Jones,  46  Iowa  466 ;  Beits 
V.  Harding,  133  Iowa  7 ;  Mally  v.  Molly,  121  Iowa  169.  Says 
Mr.  Freeman,  in  note  to  McCaU  v.  Hampion,  (Ky.)  56  Am. 
St.  335,  344: 

"Courts  of  equity  are  in  the  habit  of  giving  effect  to 
assignments  of  contingent  interests  and  expectancies,  whether 
they  are  in  real  or  personal  property,  *not,  indeed,  as  a  present 
positive  transfer,  operative  in  praesenii,  for  that  can  only  be 
done  of  a  thing  in  esse,  but  as  a  present  contract,  to  take  effect 
and  attach  as  soon  as  the  thing  comes  in  esse\'^ 

This  proposition  has  the  support  of  very  many  cases  cited 
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by  the  annotator,  as  well  as  others  not  mentioned.  That  sueh 
assignments  will  be  scrutinized  with  care  to  see  that  they  are 
not  made  the  means  of  fraud  or  oppression  is  to  be  admitted ; 
but  if  made  upon  agreements  fair  in  themselves,  and  for  an 
adequate  consideration,  they  will  be  upheld  and  enforced.  As 
we  have  already  reached  the  conclusion  that  this  contract 
was  fairly  made,  and  upon  an  adequate  consideration,  there 
is  no  reason  why  we  should  deny  its  enforcement. 

III.    In  this  court,  appellees  make  the  further  point  that 

the  interveners'  contract  is  to  be  classed  with  what  some  of 

the  books  denominate  ** catching  bargains",  and  therefore  void. 

This  is  but  another  phase  of  the  same  ques- 

6.  attornstand    tion  considered  in  the  last  preceding  para- 

CLIENT :  con-  ,        ^   .  .,  ^ .  ,  .        ,  .    ,T  . 

tractfor^com-  graph.  Primarily,  a  catching  bargain  '  is  a 
gSns^'^^^un^*^  bargain  for  a  loan  or  payment  of  money  made 
aSreemSnS".  on  oppressive  or  extortionate  or  unconscion- 
able terms,  between  a  person  having  money 
and  another  having  little  or  no  property  immediately  avail- 
able, but  having  property  in  reversion  or  expectancy,  and  has 
its  more  natural  classification  under  the  head  of  usury,  6  Cyc. 
702.  It  is  also  sometimes  extended  to  include  unconscion- 
able agreements  in  general  with  an  expectant  heir.  The  rule 
had  its  origin  in  England,  and  is  more  applicable  to  condi- 
tions existing  there  than  in  this  country,  although  it  has 
occasionally  been  given  recognition  by  our  courts.  An  uncon- 
scionable agreement,  as  here  employed,  has  been  defined  as 
one  which,  it  is  apparent  from  the  intrinsic  nature  and  subject 
of  the  bargain  itself,  no  man  in  his  senses  and  not  tinder  delu- 
sion would  make  on  the  one  hand,  and  no  honest  and  fair  man 
would  accept  on  the  other.  Chesterfield  v.  Janssen,  2  Ves.  154 ; 
Hume  V.  United  States,  132  U.  S.  406;  1  Elliott  on  Contracts, 
Sec,  159.  For  the  reasons  already  stated,  we  are  of  the 
opinion  that  this  case  does  not  come  within  the  rule  of  catching 
bargains. 

Nor  can  it  be  said  to  come  within  that  other  rule  invoked 
by  appellees  which  makes  contracts  against   public  policy 
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unenforceable.     Cases  where  this  principle  has  been  held 
applicable  to  transfers  or  assignments  of  ex- 
*'  qutoit^™^'^   pectancies  have  generally  been  "those  involv- 
uc  policy  f"        ing     champerty  y     assignments    of    salaries, 
an'SpIS-^      pensions  and  the  like'*.     Bridge  v.  Kedon, 
163  Cal.  493.    This  case  is  not  of  that  char- 
acter, and,  if  assignments  or  pledges  of  expectations  are  sus- 
tainable in  any  case,  we  find  nothing  in  this  one  to  deprive  it 
of  recognition  by  the  court.    So,  too,  if  the  pledge  or  assign- 
ment of  an  expectancy  as  security  is  valid,  and  such  is  the 
clear  purport  of  the  great  weight  of  authority,  then  the  right 
of  the  heir  to  provide  that  his  interest  when  vested  shall  be 
subject  to  the  promised  lien  cannot  be  doubted.    Dunham  v. 
Beniley,  103  Iowa  136 ;  Bridge  v.  Kedcfn,  supra. 

Further  discussion  of  the  case  is  unnecessary.  For  the 
reasons  stated,  the  decree  appealed  from,  so  far  as  it  affects 
the  rights  of  the  interveners,  is  reversed,  and  cause  remanded 
with  directions  to  enter  a  supplemental  decree  for  the  inter- 
veners establishing  their  claim  to  receive  20  per  cent  of  six 
sevenths  of  the  proceeds  of  the  sale  of  the  land  in  question, 
with  interest  thereon  from  the  date  of  the  decree  of  distribu- 
tion heretofore  entered.  Costs  will  be  taxed  to  the  appellees. — 
Reversed  and  Remanded. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Julia  B.  Ferguson,  Appellant,  v.  Grand  Lodge  of  Iowa 
Legion  of  Honor,  Appellee. 

AOOOBD  AKD  SATISFAOTIOK:  Part  Payment— UtiliqiiiiUted 
1  Olaim— Payment  Under  Ck>iidltlon— Insorance.  If  parties  are 
in  an  honeBt  dispute  as  to  which  of  two  sums  of  money  is  due, 
whether  such  dispute  arises  over  a  question  of  law  or  fact,  and 
the  debtor  tenders  a  sum  on  condition  that  it  be  accepted  in  dis- 
charge of  the  whole  debt,  and  the  creditor  receives  and  retains  such 
sum,  an  accord  and  satisfaction  results,  irrespective  of  the  ques- 
tion whether  the  debtor  was  correct  in  his  contention.    The  claim 
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of  the  creditor  that  he  received  the  sum  as  "part  payment"  will 
avail  nothing. 

PRINCIPLE  APPLIED:  Deceased  held  a  $2,000  fraternal  bene- 
ficiary certificate,  he  having  agreed  in  the  application  therefor  to 
comply  with  the  constitution,  laws,  rules  and  regulations  then 
existing  or  which  might  thereafter  be  adopted  by  the  order.  Sev- 
eral years  after  the  certificate  was  issued,  the  grand  lodge  amended 
its  constitution,  increased  its  rates,  and  also  made  a  certain  charge 
or  lien  against  each  certificate.  The  net  result  was  that  each  certi- 
ficate was  reduced  in  a  certain  amount.  Deceased  had  full  notice 
of  all  these  changes,  and  continued  for  several  years  to  pay  all 
assessments  and  dues  under  the  certificate.  After  his  death,  the 
lodge  officials  tendered  $1,181  in  full  satisfaction  of  the  certificate. 
This  being  unsatisfactory,  much  correspondence  ensued,  in  which 
the  officials  explained  to  the  beneficiary  their  method  of  arriving 
at  the  amount,  and  claimed  that  such  method  was  in  accord  with 
the  changes  in  the  laws  of  the  order.  The  dispute  tD<i8  manifestly 
in  good  faith.  The  beneficiary  finally,  but  reluctantly,  receipted 
the  certificate  in  full  and  took  the  $1,181  and  retained  it  Later, 
action  was  brought  for  the  $819,  the  beneficiary  claiming  that  the 
$1,181  had  been  received  as  "part  payment".  Held,  the  accept- 
ance and  retention  of  the  money  constituted  a  complete  accord  and 
satisfaction,  irrespective  of  the  question  whether  the  changes  in 
the  laws  of  the  order  were  legal. 

INSXJBAKCE:    Fraternal  Insoxance— Ohsnges  in  Lodge  Law»— Pay- 

2  ment  of  Increased  Bates— Batiflcation.  The  holder  of  a  fraternal 
beneficiary  certificate  of  insurance,  by  paying  all  increased  assess- 
ments without  protest  or  objection,  thereby  ratifies  and  confirms 
the  changes  in  the  constitution  and  by-laws  under  which  such 
assessments  are  levied. 

APPEAL  AKD  EBBOB:    Bevlew,  Scope  and  Extent— Evidence  Be- 

3  ceived  Subject  to  Objection.  The  act  of  the  court  in  receiving 
certain  testimony  will  not  be  reviewed  on  appeal  (a)  when  such 
testimony  was  received  subject  to  objection,  (b)  when  no  rulings 
were  either  asked  or  made,  and  (c)  when  no  exceptions  were  taken. 

APPEAL  AKD  EBBOB:    Abstract  of  Becord— Amended  Abstract— 

4  Fallnre  to  File  in  Time — ^Motion  to  Strike.  An  amended  abstract 
making  material  corrections  in  appellant's  abstract  will  not  be 
stricken,  even  though  not  filed  in  time  under  the  rules.     (Rule  32.) 

Appeal  from  Page  District  Court, — Thomas  Arthur,  Judge. 

Thursday,  February  10, 1916. 

This  is  an  action  at  law,  brought  by  the  plaintiflF  to 
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recover  from  defendant  the  difference  between  the  face  value 
of  a  certificate  of  insurance  for  $2,000  and  the  amount  paid 
her  by  the  defendant,  to  wit,  $1,181.  There  was  a  trial  to  the 
court,  without  a  jury.  The  trial  court  found  for  the  defend- 
ant, and  that  deceased  waived  his  right  to  complain  of  the  lien 
made  upon  his  policy  and  the  assessments  made,  and  that 
plaintiff  is  estopped  by  such  waiver;  also  that  the  payment 
by  defendant  of  $1,181,  which  was  received  and  retained  by 
plaintiff,  was  a  settlement  and  accord  and  satisfaction.  Plain- 
tiff appeals. — Affirmed. 

Earl  R,  Fergtison  and  C.  B.  Barnes,  for  appellant. 

Jamison,  Smyth  &  Hann,  Clark  &  Clark  and  Orr  A 
Turner,  for  appellee. 

Preston,  J. — Plaintiff  was  the  widow  of  William  P. 
Fei^uson.  The  defendant  is  a  society  incorporated  under  the 
laws  of  Iowa,  engaged  in  the  business  of  promoting  fraternity 
and  affording  financial  aid  to  widows  of  deceased  members. 
In  1880,  there  was  issued  to  William  P.  Ferguson  a  certificate 
of  membership,  providing  for  the  payment  of  $2,000,  in  case 
of  his  death,  to  his  wife,  the  plaintiff.  Deceased  paid  all  dues 
and  assessments.  He  died  in  Iowa,  on  October  15,  1910.  In 
October,  1910,  proof  of  death  was  furnished,  and,  about 
August  7,  1911,  defendant  forwarded  to  plaintiff  a  draft  for 
$1,181,  which  plaintiff  claims  was  to  apply  on  the  certificate 
of  insurance,  and  plaintiff  alleges  that  she  accepted  the  same 
in  part  payment.  Defendant  claims  that  such  amount  was 
received  in  full  pajonent  and  was  accepted  by  plaintiff  in  full 
settlement,  and  constitutes  an  accord  and  satisfaction.  Plain- 
tiff claims  that  she  signed  the  receipt  through  a  misapprehen- 
sion of  fact  and  through  mistake  and  because  of  the  fraudulent 
representations  of  the  defendant  company,  and  that  the  same 
was  without  sufficient  or  adequate  consideration;  and  that 
there  is  a  balance  due  on  the  certificate  of  $819.  Plaintiff 
further  claims  that,  through  her  son  and  agent,  Earl  B.  Fer- 


Digitized  by  VjOOQ IC 


64  Ferguson  v.  'Qrand  Lodge.  [174  Iowa 

guson,  she  wrote  defendant,  requesting  blank  proofe  of  death, 
which  were  sent  to  her;  that,  on  July  19,  1911,  defendant 
wrote  to  said  agent  a  letter,  falsely  representing  that  the  value 
of  said  policy  was  $1,181 ;  and  that  such  representations  were 
for  th6  purpose  of  inducing  plaintiff  to  accept  said  sum  as 
the  supposed  value  of  the  policy ;  and  that,  relying  upon  said 
representations,  plaintiff  signed  the  voucher  for  the  amount  of 
$1,181 ;  that  she  did  not,  at  the  time,  change  the  receipt  on  the 
back  of  the  certificate,  but  retained  the  same  and  wrote  a 
letter  of  inquiry,  and  returned  the  voucher  for  $1,181 ;  that, 
on  August  7,  1911,  defendant  wrote  a  letter  purporting  to 
explain  to  the  plaintiff  the  situation  and  reasons  why  the 
sum  of  $1,181  was  all  that  was  due  under  the  policy,  and 
claimed  that  the  same  was  the  total  amount  due  thereunder, 
and  assured  her  that  this  was  all  she  could  recover,  whereupon, 
she  sent  the  said  certificate,  having  signed  the  said  receipt  for 
$1,181,  to  defendant,  but  stated  that  she  was  not  satisfied  with 
the  same;  that,  in  accepting  the  $1,181,  plaintiff  relied  upon 
the  statements  of  said  letters ;  that  there  was  no  sufficient  or 
adequate  consideration ;  that  there  was  no  sufficient  considera- 
tion; and  that  the  acceptance  thereof  by  plaintiff  was  not 
binding  as  a  settlement. 

Many  of  the  foregoing  acts  are  admitted  by  the  defendant 
in  its  answer;  and,  by  way  of  defense  and  as  an  estoppel,  it 
pleads  that,  at  a  meeting  of  the  Grand  Lodge,  in  1905,  an 
amendment  was  adopted  and  schedule  of  rates  changed  in 
such  a  manner  as  to  create  a  lien  in  favor  of  the  Beneficiary 
Fund  against  every  beneficiary  certificate  existing  or  to  be 
issued,  in  a  sum  equal  to  twelve  death  assessments  per  annum, 
plus  20  per  cent  of  the  gross  amount  of  said  sum  for  the 
period  of  life  expectancy  on  each  insured  member,  reckoned 
in  the  case  of  existing  members  from  their  age  at  last  birth- 
day prior  to  May  22,  1901,  and  in  case  of  members  received 
since  said  date,  from  their  age  at  the  date  of  issuance  of  their 
certificate;  that  the  amount  of  said  lien  was  to  be  credited, 
with  the  several  amounts  subsequently  paid  by  each  insured, 
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in  the  Beneficiary  Fund;  and,  in  ease  of  the  death  of  the 
insured  before  the  amount  so  paid  should  equal  the  amount  of 
such  lien,  there  was  to  be  deducted  from  the  amount  of  his 
beneficiary  certificate  an  amount  equal  to  the  difference,  and 
the  remainder  only  to  be  paid  the  beneficiary  under  said  cer- 
tificate; that  deceased  was  duly  and  timely  notified  thereof; 
that,  at  a  meeting  of  the  Grand  Lodge  in  1907,  a  lien  in  favor 
of  the  BeneficiiGLry  Fund  upon  each  certificate  then  issued  or 
thereafter  to  be  issued  was  provided,  in  a  sum  equal  to  the 
amount  of  12  death  assessments  per  annum,  plus  20  per  cent 
of  gross  amount  of  said  sum  for  the  period  of  life  expectancy 
of  each  insured  person,  as  per  schedule  rates  and  expectancy 
tables  adopted  by  the  Grand  Lodge  in  1907,  reckoned  in  the 
case  of  new  members  according  to  their  respective  ages  at 
their  last  birthday  prior  to  admission,  and  in  case  of  all  mem- 
bers admitted  since  May  22, 1901,  according  to  their  respective 
ages  at  their  last  birthday  prior  to  their  admission,  and  in 
case  of  all  members  admitted  prior  to  May  22,  1901,  and  less 
than  71  years  of  age  on  that  date,  at  their  respective  ages  at 
their  last  birthday  prior  to  May  22,  1901,  and  on  those  who 
were  past  70  years  old  on  May  22,  1901,  at  the  same  age  as 
those  70  years  old;  that  there  should  be  credited  upon  said 
lien  the  several  amounts  paid  by  said  insured  persons  into 
the  Beneficiary  Fund  from  July  1,  1907,  and  in  case  of  the 
death  of  insured  before  the  amount  so  paid  by  him  should 
have  equalled  the  amount  of  such  lien,  there  should  be  de- 
ducted from  the  amount  of  his  beneficiary  certificate  a  sum 
equal  to  the  difference,  and  the  remainder  only  should  be 
paid  to  the  beneficiaries  under  their  said  beneficiary  certificate ; 
that,  in  reckoning  the  periods  of  expectancy,  as  well  as  those 
periods  during  which  the  insured  has  made  payments  into  the 
Beneficiary  Fund,  fractions  of  less  than  one  half  year  may  be 
disregarded,  and  those  of  one  half  or  more  considered  as  the 
next  higher  unit,  and  payments  reckoned  at  uniform  rates 
for  complete  yearly  periods  accordingly ;  that,  should  the  pay- 
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ments  of  insured  to  the  Benefieiary  Fund  equal  or  exceed  the 
amount  of  such  lien,  then  nothing  shall  be  deducted  from  the 
full  amount  of  the  certificate ;  that  deceased  was  duly  notified 
of  such  amendment.  Defendant  alleges  that  deceased  con- 
tinued to  remain  a  member  of  defendant  order  and  accepted 
and  ratified  and  complied  with  the  amendment  thus  adopted 
and  in  accordance  with  schedule  of  rates,  rules  and  regula- 
tions and  by-laws  of  defendant,  by  paying  assessments  and 
dues  in  accordance  with  the  schedule  of  rates  and  in  compli- 
ance with  the  amendment  creating  a  lien  thus  provided  for, 
and  so  continued  up  to  his  death ;  that,  by  the  acts  and  conduct 
of  said  deceased,  in  complying  with  the  amendment  and 
change  and  creation  of  a  lien  upon  his  said  certificate,  and 
further  by  his  acts  and  conduct  in  complying  with  and  ac- 
cepting the  said  amendment  and  complying  with  the  rules  and 
schedules  of  rates,  and  continuing  his  membership  and  claim- 
ing and  receiving  the  benefits  thereof,  he  waived  all  right,  if 
any  he  had,  to  call  in  question  the  acts  of  the  Grand  Lodge 
in  the  respects  aforesaid,  and  is  estopped,  and  his  beneficiary 
is  estopped,  from  now  questioning  the  authority  of  the  de- 
fendant Order  in  creating  said  lien  and  changing  the 
schedule  of  rates  and  reducing  the  amount  of  his  beneficiary 
certificate,  as  provided.  Defendant  also  pleaded  the  applica- 
tion of  deceased  for  membership.  Defendant  further  pleaded 
a  settlement  and  accord  and  satisfaction,  for  that,  after  the 
death  of  insured,  and  after  defendant  had  xeceived  proof  of 
his  death,  and  before  it  had  adjusted  the  loss  and  made  pay- 
ment to  the  widow,  the  correspondence  which  will  be  here- 
after referred  to  was  had  between  plaintifF  and  defendant; 
and  alleged  that  thereafter,  there  was  paid  to  the  plaintiff 
the  sum  of  $1,181  in  full  pa3anent  and  surrender  on  her  part 
of  such  certificate  of  membership,  and  that  she  received  the 
same  in  full  and  duly  cancelled  and  surrendered  the  cer- 
tificate; that  said  sum  of  $1,181  was  correctly  figured  in 
accordance  with  the  constitution  of  the  Qrand  Lodge,  and 
there  was  no  mistake,  misapprehension  or  misrepresentation 
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made  by  defendant  in  respect  to  the  rights  of  plaintiff  or  with 
reference  to  the  amount  which  she  was  to  receive  on  the  certifi- 
cate ;  that  the  plaintiff  accepted  said  sum  of  $1,181  and  used 
and  appropriated  the  same  to  her  own  use,  and  thereby  a  full 
and  complete  settlement  and  adjustment  for  the  death  of 
insured  under  the  certificate  was  had,  and  the  said  certificate 
surrendered. 

There  is  no  dispute  in  the  evidence  as  to  the  fact  that 
plaintiff  did  receive,  retain  and  use  the  said  sum  of  money, 
and,  as  we  understand  the  record,  plaintiff  does  not  claim 
that  the  amount  was  not  correctly  figured  according  to  de- 
fendant's  theory.  It  is  admitted  by  the  reply  and  proven 
that  the  changes  and  alterations  of  the  rules  and  regulations 
of  the  defendant  Order  were  made,  and  that  deceased  had 
notice  thereof  and  continued  as  a  member  and  paid  his  assess- 
ments, and  it  is  averred  that  any  act  of  deceased  upon  which 
defendant  bases  a  waiver  was  not  voluntary,  but  was  the 
result  of  the  compulsion  and  for  the  purpose  of  meeting  a 
dilemma  in  which  he  had  been  placed  by  the  act  of  the 
defendant  Order  in  so  changing  the  rules ;  and  there  is  pleaded 
a  want  of  consideration  moving  from  defendant  to  deceased, 
upon  which  a  waiver  could  be  based.  For  the  purposes  of 
Count  Three  only,  plaintiff  admitted  the  facts  set  out  in  de- 
fendant's  answer  on  which  it  based  the  claim  of  settlement 
and  satisfaction,  but  avers  that  the  said  $1,181  was  received 
by  her  under  the  belief  that  this  was  only  the  amount  which 
she  was  entitled  to  recover,  and  that  she  was  led  to  this  belief 
by  the  correspondence,  and  that,  but  for  such  representations, 
she  would  not  have  ^accepted  said  amount  as  she  did;  that 
there  was  no  consideration  for  such  settlement;  that  defend- 
ant never  claimed  that  it  did  not  owe  plaintiff  the  amount 
so  paid;  that  there  is  no  dispute  or  controversy  about  that 
amount,  but  that  defendant  owed  plaintiff  the  full  amount  of 
the  policy. 

The  application  for  membership  signed  by  deceased 
stated,  among  other  things:    "I,  William  P.  Ferguson,  having 
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made  application  to  participate  in  the  beneficiary  fund  of  the 
Iowa  Legion  of  Honor,  do  hereby  agree  that  compliance  on 
my  part  with  all  the  laws,  regulations  cuad  requirements  which 
are  or  may  be  enacted  by  said  order,  is  the  express  condition 
upon  which  I  am  to  be  entitled  to  participate  in  said  benefit 
fund.  ...  I  hereby  pledge  myself  to  accept  and  abide 
by  your  constitution,  laws  and  regulations." 

On  July  19,  1911,  the  Grand  Lodge  wrote  a  letter  to 
plaintiff's  agent  as  follows: 

''July  19,  1911. 
''Mr.  Earl  R.  Ferguson, 

"Shenandoah,  Iowa. 
"Dear  Sir: 

"I  enclose  herewitii  order  No.  8685  in  favor  of  your 
mother,  Julia  B.  Ferguson,  widow,  for  $1,181,  the  amount  due 
her  in  full  payment  of  her  claim  under  certificate  of  William 
Ferguson,  your  late  deceased  father.  Have  your  mother  sign 
her  name  on  the  back  of  the  enclosed  order. 

"Qet  the  certificate  or  policy  and  on  the  back  of  it  in  the 
receipt  cross  off  the  words  $2,000  and  write  in  lieu  thereof 
$1,181.  Then  have  your  mother  sign  her  name  to  the  receipt 
and  you  sign  as  witness  to  her  signature.  Please  see  that 
your  mother  signs  her  name  each  time  the  same  as  I  have  it 
on  the  face  of  the  order,  Julia  B.  Ferguson,  widow.  Then 
send  to  me  the  receipted  certificate  or  policy  and  the  enclosed 
order  indorsed  by  your  mother,  as  above  explained,  and  I  will 
send  you  a  draft  by  registered  letter  by  return  mail  in  favor 
of  your  mother  for  $1,181.  I  have  draft  ready  to  send  as 
soon  as  I  receive  the  receipted  certificate  and  indorsed  order. 

"I  will  explain  as  to  the  value  of  certificate  of  your 
father,  and  in  order  that  you  may  fully  understand  my 
explanation  I  enclose  herewith  a  copy  of  our  Constitution  and 
Laws.  The  members  were  all  rated  at  the  age  they  were  May 
22, 1901,  as  per  last  paragraph,  page  2  of  Constitution.  Your 
father  was  then  57  years  old,  and  this  age,  applied  to  our 
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schedule  of  rates  and  expectancy  table,  made  his  rate  of  assess- 
ment for  beneficiary  fund  $4  a  month,  or  $48  a  year,  and  his 
years  of  expectancy  17.  That  made  the  expectancy  lien  on 
his  certificate  17  time  $48  or  $816.  To  this  is  to  be  added  20% 
additional  lien,  as  per  section  6V^,  page  13,  of  Constitution. 
20%  of  $816  equals  $163,  omitting  fractions,  and  this  added 
to  $816  equals  $979,  total  lien  on  his  certificate  July  1,  1907. 
There  is  to  be  credited  on  this  lien  all  that  is  paid  in  assess- 
ments for  beneficiary  fund  from  July  1,  1907,  which  were  40 
assessments  of  $4  each,  or  $160,  paid  on  lien.  Subtracting 
this  from  $979,  total  lien,  left  a  balance  of  lien  on  his  certifi- 
cate of  $819,  and  subtracting  this  from  $2,000  equals  $1,181, 
value  of  his  certificate  at  death,  for  which  I  enclose  order  or 
voucher  and  have  draft  ready  to  send  to  you  as  soon  as  I 
receive  the  order  indorsed  and  the  certificate  or  policy  re- 
ceipted by  your  mother. 

Yours  truly, 

Grand  Secretary.'' 

On  August  4,  1911,  Earl  R.  Ferguson  wrote  the  Grand 
Secretary  as  follows : 

''August  4th,  1911. 
''Mr.  J.  H.  Helm,  Grand  Secretary,  Iowa  Legion  of  Honor, 
Cedar  Rapid,  Iowa,  Dear  Sir: — 

"I  am  returning  to  you  the  voucher  in  favor  of  my 
mother,  Julia  B.  Ferguson,  as  beneficiary  under  Certificate 
3650  of  W.  P.  Ferguson,  for  $1,181.00  to  apply  on  the  same. 
When  will  the  balance  of  the  $2,000,  the  amount  of  the  certifi- 
cate, be  paidt  I  want  to  advise  my  mother  in  this  regard. 
Also  will  there  be  interest  on  this  amount  from  sixty  days 
after  the  date  of  father's  death,  to  wit:  Oct.  15th,  1910 T 
Trusting  she  may  receive  this  remittance  in  the  next  few 
days,  I  am, 

"Respectfully, 

"Earl  R.  Ferguson." 
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On  August  7,  1911,  the  Grand  Secretary  wrote  Earl  R. 
Ferguson  as  follows: 


''Cedar  Rapids,  Iowa,  Aug.  7,  1911, 
"Mr.  Earl  R.  Ferguson, 

''Shenandoah,  Iowa. 
"Dear  Sir:— 

"I  received  your  letter  with  the  voucher  of  $1,181  in 
favor  of  your  mother,  Julia  B.  Ferguson,  indorsed  by  her. 
This  makes  the  voucher  all  satisfactory,  as  it  is  for  the  correct 
amount  due  your  mother,  $1,181. 

"I  was  surprised  in  receiving  your  letter  that  you  did 
not  understand  my  letter  of  explanation  as  to  the  value  of 
your  father's  certificate.  The  explanation  I  gave  you  was 
correct  and  the  correct  amount  due  your  mother  under  certifi- 
cate of  your  father,  William  P.  Ferguson.  I  will  therefore 
explain  as  to  the  value  of  your  father's  certificate  so  that  I 
think  you  will  fully  understand  in  regard  to  it. 

"The  changes  as  to  assessments  and  rate  and  Jiens  in  the 
Iowa  Legion  of  Honor  were  made  at  different  times.  When 
this  order  was  first  organized,  it  was  placed  on  a  level  rate, 
$1.00  for  each  assessment,  and  if  no  deaths  occurred,  then 
there  was  no  assessment  made.  The  result  of  this  was  that  the 
order  became  very  much  in  debt.  They  were  unable  to  pay 
the  death  losses  as  they  occurred  and,  in  order  to  save  what 
had  been  paid  in,  the  delegates,  regularly  chosen  by  the 
Subordinate  Lodges,  in  convention  legally  adopted  the  several 
changes  that  have  been  made  from  time  to  time.  Your  father's 
application,  which  is  on  file  in  my  office,  is  as  follows : 

"  'I,  William  P.  Ferguson,  having  made  application  to 
participate  in  the  Benefit  fund  of  the  Iowa  Legion  of  Honor 
do  hereby  agree  that  compliance  on  my  part  with  all  the  laws, 
regulations  and  requirements  which  are  or  may  be  enacted  by 
said  Order  is  the  express  condition  upon  which  I  am  to  be 
entitled  to  participate  in  the  Benefit  fund.' 

"This  stipulation  was  made  by  your  father  and  all  the 
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members  that  have  joined  our  Order,  and  this  stipulation 
gave  the  Grand  Lodge  power  to  so  change  the  rates  and  liens 
in  such  a  way  that  they  could  continue  the  Iowa  Legion  of 
Honor.  If  there  had  been  no  changes  to  change  in  any  way, 
the  order  would  have  gone  out  of  existence  more  than  ten 
years  ago,  and  we  could  not  have  been  able  to  continue,  be- 
cause the  conditions  of  the  order  were  voluntary  assessments, 
paid  voluntarily,  and  if  any  member  refused  to  pay  his  assess- 
ment, it  could  not  be  collected  from  him  by  law.  The  Insur- 
ance Department  of  Iowa  directed,  a  number  of  years  ago, 
that  a  change  must  be  made  if  we  wished  to  continue  in  the 
business  and,  under  the  instructions  of  the  Insurance  Depart- 
ment, the  delegates  legally  adopted  the  changes  that  were 
made.  First,  to  increase  the  assessments;  second,  to  place  a 
lien  against  the  policies,  and  so  on.  Your  father  had  legal 
notice  of  all  the  changes  made  in  our  Constitution  and  By- 
Laws  and,  by  his  continuing  to  pay  his  assessments  under  the 
change  without  filing  any  protest,  he  therefore  acquiesced  and 
ratified  the  changes  made.  All  death  claims  of  every  memDcr 
of  the  Order  who  died  since  the  changes  were  made  in  the 
Order  were  paid  according  to  the  new  regulation  and  the 
liens  were  deducted  from  time  to  time,  whatever  the  liens 
might  be. 

"Your  father  was  Secretary  at  Shenandoah  for  a  num- 
ber of  years  and  all  changes  that  were  ever  made  by  the  Order 
he  received  notice  of  same,  so  that  he  knew  as  to  changes 
made.  There  can  be  no  interest  paid,  as  the  assessments  are 
madje  on  the  members  who  die  for  the  amount  that  is  due 
under  their  certificate,  and  the  amount  due  as  per  Constitu- 
tion and  Laws  is  the  correct  amount  to  be  paid  to  the 
beneficiaries. 

'*In  my  letter  of  July  19th,  I  mailed  you  a  copy  of  our 
Constitution  and  Laws  and  explained  correctly  as  to  the  value 
of  your  father's  certificate  and  the  amount  due  your  mother 
in  full  payment  of  her  claim,  $1,181,  for  which  amount  she 
has  indorsed  the  voucher  that  I  sent  you;  and  if  you  will 
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examine  my  explanation  and  compare  it  with  the  Constitu- 
tion, you  will  find  that  the  estimate  I  gave  you  is  correct, 
$1,181  is  the  amount  due  your  mother  in  full  pa3anent  of  her 
claim. 

"The  draft  is  drawn  by  the  treasurer  in  her  favor  for 
$1,181  and  it  is  ready  to  mail  to  you  as  soon  as  I  receive  the 
receipted  certificate  from  your  mother.  If  you  will  fill  in  the 
receipt  on  the  back  of  the  certificate,  cross  oflf  the  words  $2,000, 
and  write  in  lieu  thereof  $1,181,  then  have  your  mother  sign 
her  name  to  the  receipt  and  you  sign  as  witness  to  her  signa- 
ture, and  send  the  certificate  or  policy  to  me  by  registered 
letter,  and  I  will  at  once  on  receiving  it  send  you  draft  in 
her  favor  for  $1,181. 

''If  there  is  anything  else  you  do  not  understand  and 
write  me,  I  will  be  pleased  to  explain. 
'*  Yours  truly, 

"J.  H.  Helm, 

''Grand  Secretary/' 

On  August  8, 1911,  Earl  Ferguson  wrote  the  Grand  Secre- 
tary as  follows : 

"August  8th,  1911. 
"Dear  Sir: 

"I  am  answering  your  letter  of  the  7th  inst.,  relative  to 
father's  life  insurance  in  the  Iowa  Legion  of  Honor,  and 
advising  her  that  upon  her  return  of  the  certificate  signed  by 
her  receipting  you  for  $1,181,  such  amount  will  be  reqiitted 
to  her,  draft  of  which  has  already  been  executed  and  held  for 
her  receipt. 

"I  am  enclosing  herewith  such  certificate  with  her  name 
duly  signed  by  her. 

"I  trust  the  draft  will  come  forward,  promptly,  and  wish 
to  further  say  that  such  a  procedure  is  in  no  way  satisfactory 
to  her  nor  do  I  believe  authorized  by  the  Insurance  Depart- 
ment, nor  justified  in  law. 
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''However,  I  am  complying  with  your  request  in  sending 
you  the  enclosure  desired,  and  as  you  suggest,  by  registered 
letter. 

*' Respectfully, 

''Earl  B.  Ferguson." 

The  draft  or  voucher  for  $1,181  is  as  follows: 

"Cedar  Rapids,  Iowa,  July  17th,  1911. 
"Bros.  Q.  F.  Hilsinger,  Grand  Treasurer, 
"Iowa  Legion  of  Honor, 
"pay  to  Julia  B.  Ferguson,  widow,  or  order  Eleven  Hun- 
dred Eighty  one  and  no-100  Dollars, 

"Account  of  payment  B.  C.  No.  3650  of  Wm.  P.  Ferguson, 
of  No.  95. 

"E.  N.  Helm,  Grand  Pres. 
"$1181.        Attest:    J.  H.  Helm,  Grand  Sec." 

This  was  signed  on  the  back,  "Julia  B.  Ferguson".  At- 
tached to  the  original  certificate  of  deceased,  which  was 
returned  to  defendant  by  plaintiff,  is  a  receipt,  as  follows : 

"Received  of  the  Grand  Lodge  of  Iowa  Legion  of  Honor, 
the  sum  of  $1,181,  which  sum  is  in  full  of  all  claim  and 
demand  existing  under  the  within  certificate. 

"Witness  my  hand  and  seal  this  8th  day  of  August,  1911. 

"Julia  B.  Ferguson. 
"Witness:    Earl  R.  Ferguson." 

On  August  9th,  the  Grand  Secretary  wrote  to  Earl  R. 
Ferguson  a  letter,  in  the  following  language: 

"Cedar  Rapids,  Iowa,  August  9,  1911. 
"Dear  Sir: 

"I  received  the  receipted  certificate  of  your  mother  for 
$1,181,  Ihe  amount  due  her  in  full  payment  of  her  claims 
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under  certificate  of  your  father,  W.  P.  Ferguson.  I  have  her 
indorsed  order  you  sent  me  in  previous  letter.  Thii}  makes  it 
all  satisfactory,  and  I  enclose  herewith  draft  No.  5045  in 
favor  of  your  mother,  Julia  B.  Ferguson,  widow,  for  $1,181, 
in  full  payment  of  her  claim. 

"I  thank  you  for  giving  this  attention. 
**  Yours  truly, 

'*  J.  H.  Hehn, 
''Grand  Secretary.'' 

As  before  stated,  plaintiff  has  retained  and  used  the 
proceeds  of  said  draft  and  is  now  claiming  it  as  a  part  pay- 
ment only  on  the  $2,000  certificate,  while  defendant  says  that, 
under  the  circumstances  under  which  it  was  received,  it 
amounts  to  a  full  settlement,  accord  and  satisfaction. 

1.  We  are  very  clear  that,  under  the  record  heretofore 
set  out,  the  receipt  by  plaintiff  of  such  money  and  her  reten- 
tion and  use  of  the  same  constitute  a  settlement  and  an  accord 
and  satisfaction.  Plaintiff  argues  that  the 
1.  ACCORD  AND        evidence  shows  without  conflict  that  the  de- 

SATISPACriON : 

unUqutXateS^'  fcudant  always  admitted  that  it  owed  the 
mSnt under  plaintiff  just  what  it  paid  her;  or,  in  other 
fnsuranc^  words,  the  defendant  paid  the  plaintiff  ex- 

actly what  it  claimed  to  owe  her,  and,  the 
plaintiff's  claim  being  liquidated,  the  payment  of  a  less  amount 
than  the  whole  would  not  be  based  upon  a  consideration, 
there  being  no  dispute  as  to  the  amount  paid ;  and  that  plain- 
tiff did  not  accept  the  same  as  full  payment  of  her  claim; 
that  plaintiff  claimed  $2,000  and  defendant  claimed  to  owe 
$1,181 ;  that  this  is  what  it  admitted  owing  her,  and  defendant 
paid  plaintiff  that  exact  amount.  This  contention  would  be 
sound  if  plaintiff  had  conceded  that  $1,181  was  the  correct 
amount  owed.  This  she  did  not  do ;  but,  as  stated,  claimed  the 
full  amount  of  the  certificate,  $2,000. 

We  do  not  understand  plaintiff  to  now  claim  that  there 
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was  any  fraud  or  misrepresentation.  Defendant  stated  what 
it  claimed  was  the  amount  due  under  its  construction  of  the 
amendments,  and  it  was  claiming  that,  under  the  law,  it  had 
a  right  to  so  amend.  We  see  nothing  in  the  record  to  indicate 
that  such  claim  was  not  made  in  good  faith.  There  was  a 
dispute  between  the  parties  on  this  point,  and  it  is  not  mate- 
rial whether  the  dispute  is  on  a  question  of  fact  or  law. 

Appellant  relies  upon  Bauen  v.  Prudential  Ins.  Co.,  129 
Iowa  725,  and  like  cases,  which  counsel  claim  are  conclusive 
on  the  question  of  settlement.  In  the  Rauen  case,  defendant 
set  up  a  release  by  which  policy  for  $1,000  had  been  released 
by  the  payment  of  $47.99,  the  release  reciting  that  such 
amount  was  in  full  for  all  claim  under  the  policy.  The  court 
held  that  because,  in  that  case,  the  policy  called  for  a  certain 
amount,  this  was  a  liquidated  demand,  and,  there  being  no 
dispute  between  the  parties,  an  agreement  to  release  and  dis- 
charge a  liquidated  and  enforcible  debt  on  payment  of  less 
than  the  amount  due  is  not  supported  by  consideration  and 
will  not  defeat  an  action  to  recover  the  unpaid  remainder. 
But  the  court  in  the  same  case  said: 

''An  exception  is  found  to  this  rule  when  the  creditor's 
daim  is  of  a  doubtful  character,  or  is  the  subject  of  a  hana  fide 
dispute  or  controversy,  and  the  part  payment  in  discharge  of 
the  whole  is  made  pursuant  to  an  agreement  of  a  settlement 
or  compromise,  or  where  the  agreement  is  made  and  carried 
out  pending  actual  litigation.'' 

The  correspondence  which  we  have  heretofore  set  out 
shows  that  the  warrant  or  draft  for  $1,181  was  sent  to  plain- 
tiff upon  condition,  but  it  was  at  first  returned  to  defendant. 
But  thereafter,  defendant  explained  the  reason  why  it 
claimed  there  was  but  that  amount  due,  and  again  sent  the 
draft;  and  plaintiff's  agent,  Earl  B.  Ferguson,  in  directing 
defendant  to  again  send  the  draft,  stated  that  it  was  not 
satisfactory  to  her.  .But  when  the  draft  was  received,  it  was 
accepted,  and  plaintiff  receipted  for  it  in  full  and  surrendered 
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the  certificate  and  has  retained  the  money,  the  proceeds  of  the 
draft.  It  is  not  a  question  of  her  belief  as  to  whether  she  was 
keeping  it  as  a  part  payment,  but  rather  the  legal  efiFect  of 
what  she  did.  There  are  cases  in  which  there  was  no  express 
condition  attached  to  the  check  or  draft  or  other  remittance 
and  the  letter  containing  the  same,  and  no  act  upon  the  part 
of  the  creditor  other  than  the  mere  receipt  and  rMention  of 
the  check  or  other  remittance,  and  there  are  cases  where  the 
acceptance  of  a  draft  or  remittance  is  conditional  only,  and 
it  is  used  only  after  the  sender  has  had  full  opportunity  to 
reject  the  condition.  But  we  do  not  have  such  a  case  here, 
nor  do  counsel  for  plaintiff  make  such  claim  for  it 

In  the  following  cases,  the  receipt  and  retention  of  the 
remittance  were  deemed  such  an  acceptance  as  to  constitute 
an  accord  and  satisfaction :  BUwk  v.  Carlyle  Paper  Co.,  133 
111.  App.  61,  where  the  letter  accompanying  the  draft  stated 
that  it  was  for  the  amount  due  and  requested  a  receipt  in 
full;  Oaodloe  v,  Empson  Packing  Co.,  (Mo.  App.)  122  S.  W. 
771,  where  the  check  was  unmarked,  but  the  receipt  attached 
to  the  voucher  for  the  amount  which  accompanied  the  check 
was  marked,  *'In  full  payment  for  above  amount'*,  and  the 
payee  scratched  out  the  word  ''full",  and  wrote  over  it  in 
ink  the  word  "part'';  Schwartz  v.  Hirsch,  56  Misc.  618  (107 
N.  Y.  Supp.  796),  where,  by  the  terms  of  the  letter  accom- 
panying the  check,  the  defendant  notified  the  plaintiffs  that 
the  check  was  forwarded  in  full  satisfaction  and  settlement 
of  all  claims  by  the  plaintiff  and  in  settlement  of  all  disputes 
and  matters  between  the  plaintiffs  and  the  defendants ;  Smith 
v.  Bronstein,  107  N.  Y.  Supp.  765,  where  the  check  bore  the 
words,  '*In  payment  of  all  bills  to  date".  Where  an  agent 
received  from  his  principal  a  check  bearing  the  words,  ''Pay- 
ment in  full  for  commissions",  without  objection,  and  there 
had  been  a  dispute  as  to  the  exact  amount  due  him,  it  was 
held,  in  Griblle  v.  Raymond,  124  App.  Div.  829  (109  N.  Y. 
Supp.  242),  that  there  was  an  accord  and  satisfaction,  not- 
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withstanding  that  he  struck  out  the  words,  '' Payment  in  full 
for  commissions"  before  he  had  the  check  cashed.  And  in 
Caravia  v.  Levy,  119  N.  Y.  Supp.  160,  it  was  held  that  the 
retention  by  a  physician  of  a  check  marked  **Paid  in  full", 
delivered  to  him  for  professional  services,  was  an  accord  and 
satisfaction,  there  being  a  genuine  dispute  as  to  the  size  of 
the  bill.  Where  a  debtor  tenders  a  sum  on  the  condition 
that  it  be  accepted  in  discharge  of  the  whole  debt,  the  creditor 
is  bound  to  either  reject  the  amount  offered  or  accept  it  on 
such  condition ;  and  if  he  accepts,  there  is  an  accord  and  satis- 
faction. Preston  v.  Orant,  34  Vt.  201 ;  McDaniels  v.  President, 
29  Vt.  230;  Partridges.  Phelps  Lumber  Co.,  (Neb.)  136  N.  W. 
65;  Nassaiy  v.  TonUinsm,  148  N.  Y.  326;  Tanner  v.  Merrill, 
108  Mich.  58;  Simons  v.  Supreme  Council,  (N.  Y.)  70  N.  E. 
776;  Fuller  v.  Kemp,  138  N.  Y.  231  (33  N.  E.  1034;  20  L. 
B.  A.  785,  and  Note) ;  1  Am.  &  Eng.  Encyc.  of  Law,  419  (2d 
Ed.) ;  Jackson  v.  Security  Mutual,  (111.)  84  N.  E.  198. 

If  it  is  admitted  that  one  of  two  sums  is  due,  but  there 
is  a  dispute  as  to  which  is  the  proper  amount,  the  demand  is 
unliquidated,  within  the  meaning  of  accord  and  satisfaction. 
Oreenlee  v.  Mosnat,  116  Iowa  535 ;  Sparks  v.  SpauldAng,  158 
Iowa  491 ;  1  Cyc.  334,  335. 

And  as  relating  to  the  subject  of  accord  and  satisfaction, 
the  claim  is  not  liquidated  if  there  is  a  hona  fide  dispute. 
Wkerley  v.  Bowe,  (Minn.)  119  N.  W.  222;  Fire  Ins.  Assn.  v. 
Wickham,  141  U.  S.  564. 

And  the  dispute  may  be  on  a  matter  of  law  as  well  as  of 
fact.    Coal  Co.  v.  Gross,  157  111.  App.  218. 

The  bona  fides  of  the  dispute  is  a  question  of  fact.  The 
acceptance  of  a  check  in  satisfaction  of  a  claim  for  personal 
injuries  and  the  use  of  the  proceeds  thereof,  constitute  a 
waiver  of  any  fraud,  of  the  person  obtaining  the  settlement. 
Oakes  v.  Chicago,  B.  &  Q.  B.  Co.,  157  Iowa  15. 

This,  we  think,  decides  the  case,  and  that,  too,  without 
regard  to  the  question  as  to  whether  defendant  had  the  legal 
right  to  amend  its  constitution,  by-laws,  rules  and  regulations. 
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2.    The  trial  court  seemed  to  have  based  its  decision  upon 
the  question  of  estoppel  and  waiver.    We  deem  it  unneces- 
sary to  discuss  at  length  this  question,  but  are  content  to  say 
that  we  think  the  contention  of  defendant 
2-  fSternSun-       should  be  Sustained  upon  this  ground  also. 
chan«ea'in  William  P.  Fcrguson,  the  insured,  as  shown 

fB^rmentoi  by  the  record,  consented  to,  acquiesced  in 
rates  :ratifl-       and  ratified  all  the  changes  in  the  constitu- 

cation.  ** 

tion  and  by-laws  by  paying  all  subsequent 
assessihents  without  protest  or  objection.  See,  as  bearing  upon 
this  question,  Supreme  Council  v.  Batte,  (Tex.)  79  S.  W.  629 ; 
Pokrefky  v.  Detroit  Firemen's,  (Mich.)  80  N.  W.  240;  Pok- 
refky  v,  Detroit  Firemen's  (Mich.)  90  N.  W.  689,  96  N.  W. 
1057 ;  Fort  V.  Iowa  Legion  of  Honor,  146  Iowa  183. 

3.    Error  is  assigned  as  to  certain  rulings 

*'  B^i^review.    ^*  ^^   court   in   admitting   testimony   over 

tmffliMd^ce     plaintiff's  objection.    But  the  case  was  tried 

jecttoobiec-      to  the  court  and  the  evidence  admitted  sub- 

tlon. 

ject  to  objection,  but  no  ruling  was  made,  nor 
was  there  any  request  for  such  a  ruling,  and  no  exception. 
4.  Appellant  has  filed  a  motion  to  strike  appellee's 
amendment  to  abstract,  consisting  of  two  pages,  because  the 
same  was  not  filed  in  time  under  the  rules  and  because  the 
,    ^ .  same  was  not  indexed.   We  think  the  amended 

4.   APPSAIfAND 

or'record:'^'*^  abstract  was  proper,  in  view  of  the  fact  that 
SsSSfrfaii-  appellant,  in  preparing  her  abstract,  had 
time  f mouon  to  shown  thereby  that  certain  objections  to  evi- 
•trike.  dence  were  ruled  upon  by  the  court,  and  ap- 

pellant's  argument  had  been  made  on  the  theory  that  such  was 
the  correct  state  of  the  record.  The  amended  abstract  shows 
that  the  rulings  were  reserved,  anl  refers  to  the  different  pages 
of  the  abstract  and  transcript. 

Under  some  circumstances,  where  an  additional  abstract 
is  filed  later  than  the  date  prescribed  by  the  rules,  the  party 
offending  will  be  penalized  by  motion  to  retax  the  costs  of 
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such  additional  abstract.    Ford  Ptwing  Co.  v.  Elzy,  173  Iowa 
38.    The  motion  to  strike  is  overruled. 

We  are  of  opinion  that  the  trial  court  rightly  decided  the 
ca8e>  and  its  judgment  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Desmsb  and  Wsavbb;  JJ.,  concur. 


Lund  &  Seamands,  Appellee,  v.  W.  P.  Riggs,  Executor, 
Appellant. 

BXBOUTQBS  A3XD  ADMUHflTAATOfiS:  Antliotity— Sale  of  Prop- 
ert7 — ^Bmidoyment  of  Broker.  An  executor,  with  full  authority 
under  the  will  to  sell,  the  property  of  the  testator,  has  equal 
authority  to  employ  a  broker  to  find  a  purchaser  for  the  property. 

Appeal  from  Hamilion  District  Court. — John  L.  Kamrab, 

Judge. 

Thursday,  Pbbbuaby  10,  1916. 

Action  at  law  to  recover  the  balance  alleged  to  be  due 
plaintiffs  as  commission  for  the  sale  of  a  half  section  of  land 
belonging  to  the  estate.  There  was  a  trial  to  a  jury  and 
verdict  for  plaintiff  for  $153.60,  and  the  defendant  appeals. — 
Affirmed. 

Wesley  Martin,  for  appellant. 

D.  C.  Chase,  for  appellee. 

Per  Curiam. — Count  One  of  the  petition  declares  upon  a 
contract  by  which  it  is  alleged  that  defendant  employed  plain- 
tiffs to  find  a  purchaser  for  the  half  section  of  land  in  ques- 
tion ;  that  plaintiffs  found  one  Michelson  as  a  purchaser ;  that 
they  thus  earned  a  commission  of  $346.36,  upon  which  they 
have  been  paid  the  sum  of  $200,  leaving  a  balance  of  $146.36, 
for  which,  with  interest,  they  ask  judgment.  Count  Two  seeks 
to  recover  upon  a  quantum  meruit.  Some  of  the  allegations 
are  admitted  in  the  answer,  but  defendant,  as  executor,  denies 
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the  authority  of  plaintiff  to  sell  the  land ;  admits  the  rendi- 
tion of  certain  services  by  plaintifb  and  alleges  that  the 
same  were  of  the  reasonable  value  of  $200,  and  that  defend- 
ant paid  $200  in  full  therefor;  and,  as  a  further  defense, 
alleges  that,  after  the  defendant  had  procured  one  McCauliff 
as  a  purchaser  for  the  land  in  question,  the  plaintiffs,  through 
a  member  of  the  firm,  interfered  with  said  purchaser  and 
induced  him  to  relinquish  his  right  to  the  purchase  of  the 
land,  and  in  doing  so,  acted  in  behalf  of  Henry  Michelson, 
who  afterwards  purchased  the  land,  and  were  unfaithful  to 
the  one  for  whom  plaintiffs  claimed  to  be  acting  as  agent, 
namely,  the  defendant.  Defendant  also  pleads  the  payment 
of  $200  in  full  settlement  of  the  plaintiff's  claim. 

There  is  a  conflict  in  the  evidence  at  some  points,  but 
the  evidence  was  sufficient  to  take  the  case  to  the  jury,  and, 
as  to  a  number  of  the  matters  now  relied  upon  by  appellant, 
the  verdict  of  the  jury  is  conclusive.  The  main  point  relied 
upon  by  appellant  is  that  the  defendant,  as  executor,  had  no 
authority  to  sell  the  land  or  to  employ  and  pay  a  commission 
to  anyone  for  procuring  a  purchaser  therefor.  Appellee 
argues,  and  he  cites  authorities,  that,  even  if  this  be  so,  the 
allegations  in  the  petition  that  defendant  was  executor  of 
the  estate  should  be  considered  as  surplusage,  and  the  defend- 
ant held  personally  liable  for  the  commission.  They  argue 
the  question  both  ways  and  claim  that  the  executor  did  have 
authority.  The  case  was  tried  on  the  theory  that  the  defend- 
ant, as  executor,  made  a  contract,  and  that  he  was  authorized 
and  had  power  to  do  so. 

The  petition  alleges  that  the  defendant  is  the  duly  acting 
and  qualified  executor  of  the  last  will  and  testament  of  said 
Reinicker,  deceased,  and  as  such  is  authorized  and  empowered 
by  said  will  to  employ  agents  and  brokers  for  the  sale  of  lands 
of  said  estate  and  to  do  whatever  may  be  necessary  in  the 
consummation  of  said  sale;  that  the  defendant,  as  such 
executor,  held  the  title  to  the  land  in  question  and  as  such 
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employed  plaintiffs  to  find  a  purchaser.    The  instructions  of 
the  court  are  in  harmony  with  the  theory  of  the  petition. 

The  will  of  deceased,  which  was  duly  admitted  to  probate, 

is  quite  lengthy,  and  disposed  of  a  large  amount  of  property 

and  makes  liberal  provision  for  those  who  assist  in  settling 

his  estate.    The  will  gives  one  Crosley  $1,000 

2Sn«mSk^  ^^^  expenses  for  such  assistance  as  he  shall 

S^sJe"^*^"     render  the  executor;  names  Wesley  Martin 

property :  em-  _  .  .        _  _ 

pioymentof  as  his  attorney  to  assist  the  executor,  and  pro- 
vides, as  compensation  for  such  services, 
$3,000,  in  addition  to  expenses;  and  expressly  provides  that 
the  executor  shall  be  paid,  as  compensation  forjthe  perform-^ 
ance  of  his  duties  as  executor,  the  sum  of  $5,000,  in  addition  to 
expenses.    The  will  then  provides,  among'other  things : 

''Sixteenth.  I  hereby  nominate  and  appoint  my  friend, 
W.  P.  Biggs,  of  Baltimore,  Maryland,  as  the  executor  of  this 
my  last  will  and  testament,  giving  to  my  said  executor,  full 
power  and  authority  to  carry  into  effect  each  and  every  pro- 
vision of  this  my  last  will  and  testament,  and  expressly  em- 
power him  to  sell,  and  convey  any  property  owned  by  me  at 
my  death,  be  the  same  real,  personal  or  mixed,  and  wherever 
situated,  and  to  make  all  necessary  deeds  or  conveyance  or 
other  instruments  necessary  to  convey  and  transfer  the  said 
property  to  any  purchaser  or  purchasers  thereof,  and  giving 
to  my  said  executor  the  full  power  to  invest  and  re-invest 
the  proceeds  of  the  sales  of  said  property,  hereby  confiding  to 
the  judgment  and  discretion  of  my  said  executor  as  to  the 
proper  care  and  management  of  my  said  property.'* 

We  have  no  doubt  that  the  will  gives  the  executor  the 
power  and  authority  to  sell.  It  is  as  broad  in  its  terms,  if  not 
broader,  than  the  will  in  Feasier  v,  FagaUy  135  Iowa  633,  635. 
See,  also,  Elherts  v.  Elberts,  159  Iowa  332 ;  Anderson  v.  WUr 
son,  155  Iowa  415 ;  Deery  v.  HamUion,  41  Iowa  16 ;  Richards 
V.  Richards,  155  Iowa  394;  18  Cyc.  883. 

It  has  also  been  held  that,  where  an  executor  has  entered 
Voul74lA.— « 
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into  a  contract,  without  aufliority,  and  the  estate  has  received 
the  benefit  of  the  same,  the  creditor  may  recover  the  amount 
from  the  estate.    Deery  v.  Hamilton,  supra. 

The  motion  in  arrest  of  judgment  was  based  upon  the 
thought  that  the  will  did  not  give  authority  to  the  executor 
to  sell,  and  what  we  have  already  said  disposes  of  that  point. 
No  objection  was  made  in  the  court  below  that  the  action  was 
at  law  rather  than  in  probate  by  filing  a  daim  against  the 
estate. 

It  is  thought  by  appellant  that  the  court  erred  in  giving 
Instructions  3,  6,  7,  8  and  9  because  there  is  no  evidence  in 
the  record  to  support  such  instructions,  and  appellant  also 
contends  and  assigns  as  error  that  the  court  erred  in  giving 
to  the  jury  each  of  the  instructions  contained  in  the  charge 
of  the  court,  for  that  reason.  We  think  there  is  no  merit  in 
such  contention.  The  third  instruction  places  the  burden  of 
proof  upon  the  plaintiff  as  to  the  first  count  of  the  petition 
and  informs  the  jury  what  is  necessary  to  prove  to  sustain 
that  count,  and  this  is  true  of  the  sixth  instruction  as  to  the 
second  count.  The  seventh  instruction  informs  the  jury  that 
the  recovery  cannot  be  more  than  $146.36,  with  interest,  if 
they  find  for  plaintiff;  and  that,  if  they  find  that  plaintiff  is 
not  entitled  to  recover  on  either  count  of  the  petition,  their 
verdict  should  be  for  the  defendant.  By  Instructions  8  and  9, 
the  jury  was  instructed  as  to  the  defendant's  alleged  settle- 
ment and  payment  in  full.  No  complaint  is  made  of  the  form 
of  the  instructions. 

The  judgment  of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Deemer,  Weaver  and  Preston,  JJ.,  concur. 


August  P.  Bartels  et  al.,  Appellees,  v.  Woodbury  County 
et  al,  Appellants. 

EASEMENTS:      Obstractlon — ^Highway   Brldges—Injimction.      Evi- 
1    dence  reviewed,  in  an  action  to  enjoin  the  county,  in  constructing 
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a  concrete  culvert,  from  destroying  plaintiff's  conceded  easement 
in  a  runway  for  stock,  and  held  to  show  (a)  that  a  runway  in 
the  bed  of  a  creek  was  not  a  practical  runway  for  stock  and  (b) 
that  the  tearing  out  and  filling  in  of  the  old  bridge  should  be 
enjoined,  unless  the  county  furnished  plaintiff  an  independent 
runway. 

BBIDGES:  Oonstructioii— Resolution  of  Necessity— Hearing-— Effect 
2  The  notice  of  the  hearing  on  the  so-called  "resolution  of  neces- 
sity*' provided  by  Sec.  1527-sl2,  Code  Sup.,  1913,  as  preliminary 
to  the  final  order  for  the  construction  of  certain  bridges,  is  not 
notice  that  the  board  of  supervisors  may  deprive  a  property 
owner  of  easements  or  property  rights.  The  proceedings  before 
the  board  do  not  contemplate  the  settlement  of  property  rights. 
Note:    Sec.  1527-sl2  is  now  repealed.    See  S.  S.,  1915,  page  123. 

Appeal  from  Woodbury  District  Court. — David  Mould,  Judge. 

Saturday,  February  12,  1916. 

This  is  an  action  in  equity  to  enjoin  the  county  and  its 
officers  from  completing  the  construction  of  a  concrete  cul- 
vert and  from  filling  in  the  space  under  a  former  trestle 
bridge  at  the  sides  of  the  culvert  and  impeding  or  obstruct- 
ing the  water  of  a  small  stream  flowing  through  plaintiff's 
premises,  and  from  destroying  or  removing  an  existing  bridge 
so  as  to  interfere  with  or  destroy  plaintiff's  runway  for  stock 
from  his  land  on  either  side  of  the  highway,  and  from  main- 
taining the  highway  without  providing  and  maintaining  an 
ordinary  and  satisfactory  runway  for  plaintiff's  stock.  There 
was  a  decree  for  plaintiffs,  and  defendants  appeal. — Affirmed. 

Naglestad,  Kindig  &  Mvllan  and  C.  N.  Jepson,  for  appel- 
lants. 

E.  J.  StasoUf  for  appellees. 

Preston,  J. — About  the  year  1902,  one  Simpson  owned 
160  acres  of  land.  A  road  was  established,  running  north 
and  south,  which  divided  his  farm  into  two  parts,  leaving 
80  acres  on  either  side  of  the  new  highway.  Simpson  appealed 
to  the  district  court  from  the  amount  of  damages  allowed 
him  by  the  appraisers  and  the  board  of  supervisors,  the 
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appraisers  having  allowed  him  $600,  and  the  board  of  super- 
visors, upon  a  hearing,  having  reduced  it  to  $300.  The  con- 
troversy was  settled  by  paying  Simpson  $550,  and  it  was 
agreed  by  the  board  of  supervisors  that  the  bridge  to  be  con- 
structed by  the  county  in  the  highway  dividing  Simpson's 
land  should  be  built  9  feet  high  from  the  top  of  the  north 
creek  bank  to  the  bottom  of  the  stringers.  Later,  Simpson, 
upon  payment  to  him  by  the  supervisor  of  that  district  of  the 
sum  of  $25  additional,  agreed  that  the  bridge  could  be  low- 
ered a  foot  and  the  passageway  scooped  out  at  the  bottom. 
When  the  board  of  supervisors  reduced  Simpson's  damages 
to  $300,  it  ordered : 

**The  road  is  established,  provided  petitioners  pay  the 
$300.00  damages  within  30  days,  and  also  with  the  further 
proviso  that  the  county  construct  an  ordinary  runway  for 
stock  under  the  bridge  across  the  creek  when  such  bridge 
is  built.'' 

When  the  parties  interested  added  $250  to  this  assess- 
ment, the  board  made  this  record: 

^'In  consideration  of  additional  damages  paid  by  parties 
interested,  J.  S.  Simpson  agrees  to  dismiss  his  appeal,  pro- 
vided the  county  will  build  a  satisfactory  cattleway  under  the 
bridge;  wherefore  on  motion  this  resolution  was  adopted,  as 
follows,  to  wit: 

'*  'Be  it  resolved  and  ordered  by  the  board  of  supervisors 
that  the  bridge  to  be  built  on  the  road  heretofore  established 
through  the  Simpson  land  in  Banner  Township,  be  and  is 
hereby  ordered  to  be  so  built  that  said  bridge  shall  be  nine 
feet  high  from  top  of  north  creek  bank  to  the  bottom  of  the 
stringers./  " 

It  is  conceded  by  appellants  that  appellees  have  suc- 
ceeded to  whatever  rights  Mr.  Simpson  had  in  the  premises. 
The  bridge  which  was  constructed  at  that  time  was  a  pile 
bridge,  with  two  end  bents  and  one  in  the  middle.  At  the 
time  the  old  bridge  was  built,  in  order  to  make  it  9  feet  high, 
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it  was  necessary  to  construct  an  embankment  to  the  north  of 
the  bridge.  The  bridge,  at  the  present  time,  is  in  a  highway 
that  is  a  part  of  the  county  road  system  under  the  so-called 
new  road  law.  The  county,  under  this  new  road  law,  passed 
a  resolution  of  necessity,  providing  for  the  construction  of  a 
concrete  bridge,  or  culvert,  to  take  the  place  of  the  old  bridge 
in  question,  the  same  to  be  7  feet  wide  and  9  feet  high.  The 
board  caused  said  resolution  to  be  published,  as  required  by 
law.  The  resolution  of  necessity  recited  that  the  new  culvert 
was  to  provide  a  waterway  for  a  drainage  area  of  1,000  acres. 
It  appears,  however,  from  the  evidence  that  the  drainage  area 
of  the  stream  was  in  fact  about  3,000  acres,  instead  of  1,000. 

The  first  bridge  was  a  wooden  one,  about  36-  feet  in 
lengthy  and  was  constructed  in  accordance  with  the  provisions 
of  the  settlement,  and  Simpson  and  his  immediate  and  remote 
grantees,  including  the  plaintiffs,  were  provided  with  and 
used  the  space  under  the  bridge  for  stock,  in  passing  from 
one  80  to  the  other,  without  interference  on  the  part  of  the 
defendants,  for  a  period  of  12  years  prior  to  the  commence- 
ment of  this  action.  The  runway  provided  was  on  the  bank, 
was  9  feet  high,  and  was  about  16  feet  wide.  After  the  resolu- 
tion of  necessity  for  the  new  culvert,  the  defendants  pro- 
ceeded to  construct,  and  did  construct,  the  concrete  culvert 
of  the  size  above  mentioned,  and  were  about  to  tear  down  the 
old  bridge  and  to  fill  up  the  space  used  by  the  plaintiffs  for 
a  runway,  with  a  solid  embankment  of  earth  on  each  side  of 
the  culvert,  when  this  action  was  commenced. 

As  stated,  the  trial  court  found  for  plaintiffs.  The 
decree,  among  other  things,  provides  that  plaintiffs  are  the 
owners  of  the  land  described  and  ''of  a  perpetual  easement 
of  adequate  runway  for  stock  under  the  bridge  as  at  present 
constructed,  so  that  stock  can  pass  back  and  forth  from  one 
of  the  said  tracts  to  the  other;  that  the  defendants  were  at 
the  time  the  temporary  injunction  in  this  action  was  sued 
out  engaged  in  the  construction,  under  the  said  bridge,  of  a 
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concrete  culvert,  for  the  stream  flowing  thereunder,  with  an 
opening  7  feet  wide  and  9  feet  high,  and  without  making  any 
adequate  provision  for  a  runway  for  the  plaintiffs'  said  stock, 
and  that  the  defendants  were,  and  are,  preparing,  and  intend- 
ing, to  tear  down  the  said  present  bridge,  and  to  fill  in  a  solid 
earth  enibankment  or  grade  on  both  sides  and  over  the  pro- 
posed culvert,  and  that  in  doing  so  it  will  destroy  the  plain- 
txSs*  runway  for  stock  and  interfere  with  and  destroy  their 
sai4  easements ;  that  the  said  culvert  will  not  afford,  as  claimed 
by  the  defendants,  an  adequate  runway  for  plaintiffs'  stock, 
but  that  a  runway,  constructed  7  feet  wide  and  9  feet  high, 
independent  of  the  concrete  waterway,  would  be  an  adequate 
runway  under  the  terms  of  the  grant  of  the  said  easement, 
and  that  under  the  terms  of  the  said  grant  the  defendant, 
Woodbury  County,  is  required  to  build  or  construct  the  said 
runway  at  its  own  cost ;  that  the  defendants  be,  and  they  are 
hereby,  perpetually  enjoined  and  restrained  from  destroying, 
removing  or  maintaining  the  bridge  now  across  the  said 
stream,  so  as  in  any  manner  to  interfere  with,  obstruct  or 
destroy  the  plaintiffs'  easement  of  runway  for  stock  under 
the  bridge  and  highway,  or  from  building  or  maintaining  the 
roadway  embankment  adjacent  to  the  said  concrete  culvert  so 
as  to  interfere  with,  obstruct  or  destroy  the  plaintiffs'  said 
easement  or  interfering  with  the  enjoyment  of  the  same  by 
the  plaintiffs  and  their  grantees  in  substantially  the  same 
place  under  the  said  highway,  where  it  has  been  maintained 
for  a  number  of  years.  It  is  however  provided  that  the 
defendants  may  construct  for  the  plaintiffs,  at  the  defend- 
ants' costs,  at  or  near  the  place,  under  the  present  bridge, 
where  the  plaintiffs'  easement  of  runway  has  been  maintained 
for  several  years,  a  runway  for  the  plaintiff's  stock,  and  that 
of  their  grantees,  independent  of  the  said  waterway  culvert, 
not  less  than  7  feet  in  width  and  not  less  than  9  feet  in  height, 
and  that  a  runway  so  constructed  and  maintained  shall  not 
be  considered  an  interference  with  or  an  obstruction  of  the 
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said  easement,  or  an  interference  with  or  obstruction  of  the 
enjoyment  thereof." 

The  propositions  relied  upon  by  appellants  for  a  reversal 
are: 

"1.  That  the  license  or  easement  acquired  by  the  appel- 
lees was  not  in  a  fixed,  certain  and  definite  place,  and,  there- 
fore, the  same  has  not  been  interfered  with  in  any  way. 

"2.  That  even  if,  as  claimed  by  the  appellees,  they 
acquired  an  easement  in  a  runway  for  the  passage  of  stock 
to  the  north  end  of  the  bridge,  the  same  was  destroyed  by  the 
encroachment  of  the  strisam  upon  it  and  eroding  it  entirely 
away,  and,  consequently,  the  stock  of  the  appellees  and  the 
owners  of  the  land  preceding  them  passed  to  the  south  of  the 
piling  in  the  center  of  the  bridge. 

"3.  That  the  concrete  bridge  as  constructed  does  not 
interfere  with,  impair  or  obstruct  in  any  way  or  manner  the 
easement  that  appellees  have  to  permit  their  stock  to  pass 
and  repass  under  the  new  bridge,  but,  on  the  contrary,  the 
evidence  shows  that  it  is  simple  and  sufficient  as  a  passage- 
way for  stock. 

'^4.  That  the  concrete  bridge  as  constructed  will  be 
ample  to  take  care  of  the  usual  and  ordinary  flow  of  water 
discharging  itself  along  said  stream. 

''5.  That  the  appellees  are  estopped  from  making  any 
objection  thereto  by  reason  of  failing  to  make  objection  to 
the  construction  of  said  bridge  until  its  completion. 

''6.  That,  said  concrete  bridge  being  constructed  in  a 
highway  that  is  a  part  of  the  county  road  system,  and  the 
board  of  supervisors  having  passed  a  resolution  of  necessity 
and  causing  notice  thereof  to  be  published,  and  fixing  the 
time  for  hearing  thereon,  and  the  appellees  not  appearing  or 
making  objection,  they  are  now  too  late  to  question  the  action 
of  the  board  of  supervisors  in  relation  thereto,  and  the  con- 
struction of  this  concrete  bridge.'' 

1.    As  to  the  first  proposition,  no  authority  is  cited,  and 
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there  is  but  little,  if  any,  argument  by  appellants  on  the 
point. 

It  is  contended  by  appellees: 

''That  there  was  a  valid  binding  contract  entered  into 
by  and  between  J.  S.  Simpson  and  Woodbury  County,  giving 
the  former  the  right  to  'an  ordinary  runway  for  stock  under 
the  bridge 'y  and  for  the  purpose  of  enabling  his  stock  to  pass 
from  one  80  to  the  other.  That  the  settlement  of  the  litiga- 
tion and  the  dismissal  of  the  appeal  was  sufficient  consider- 
ation to  support  the  contract,  evidenced  by  the  resolutions 
passed  by  the  board  of  supervisors.  That  both  parties  con- 
sidered that  they  had  entered  into  a  binding  contract,  and  a 
permanent  arrangement  is  evidenced  by  the  fact  that  Simp- 
son was  subsequently  asked  permission  by  one  of  the  super- 
visors to  lower  the  bridge  one  foot,  and  by  the  fact  that,  for 
more  than  12  years,  what  was  at  the  time  apparently  assumed 
to  be  a  permanent  arrangement  was  observed.''  They  say  that 
"a  passageway  for  stock  under  a  highway  or  a  railway  track 
is  an  easement,  and  appurtenant  to  the  real  estate."  They 
cite  Ague  v.  Seitsinger,  85  Iowa  305 ;  Agne  v.  SUtsinger,  96 
Iowa  181 ;  Huhenthal  v.  Spokane,  etc.,  R.  Co.,  43  Wash.  677 
(86  Pac.  955).  They  contend  further  that,  "if  the  right 
is  appurtenant  to  real  estate,  a  deed  to  the  land  is  sufficient 
to  convey  the  easement.  The  easement,  therefore,  passed  from 
Simpson  to  the  plaintiffs,  as  an  incident  to  the  conveyance  of 
the  farm.  Cassens  v.  Meyer,  154  Iowa  187,  191;  MoU  v. 
McCauley,  83  Iowa  677 ;  Reed  v.  Oasser,  130  Iowa  87 ;  Kane 
V.  TempUn,  158  Iowa  24.''    And  they  say: 

"It  may  be  contended  that,  since  the  old  bridge  was  being 
replaced  with  a  new  one  of  a  different  construction,  the  ease- 
ment which  had  been  granted  for  a  runway  under  a  bridge 
was  terminated.  But  this  point  was  detenoined  against  such 
contention  in  the  case  of  Ague  v.  Seitsinger,  85  Iowa  305, 
above  cited,  which  case  was  four  times  before  this  court  (85 
Iowa  305;  96  Iowa  181;  60  N.  W.  483;  104  Iowa  482).    The 
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controversy  in  that  case  was  similar  in  many  respeets  to  the 
controverqr  in  this  case." 

We  deem  it  unnecessary  to  pursue  this  subject  further, 
because  it  is  conceded  in  argument  by  appellants  that  it  was 
the  purpose  of  Woodbury  County,  in  building  the  new  con- 
crete bridge  complained  of,  to  afFord  the  appellees  a  runway 
for  their  stock.  The  only  question  in  this  case,  it  seems  to  us, 
is  whether  or  not  the  concrete  bridge  as  constructed  will  afFord 
the  appellees  a  usual,  ordinary  and  practical  runway  for  their 
stock.  If  it  does,  then  Woodbury  County  should  not  have 
been  enjoined.  They  contend  that  the  record  in  this  case 
shows,  by  a  clear  preponderance  of  the  testimony,  that  the 
new  concrete  bridge,  as  constructed,  will  afFord  an  ample 
runway  for  appellees'  stock,  and  the  same  is  not  an  obstruc- 
tion or  an  impairment  of  or  an  interference  in  any  way  with 
the  right  of  the  appellees  to  have  a  passageway  to  and  fro 
across  the  road  at  this  point  for  their  stock. 

2.  As  to  the  fifth  proposition,  in  regard  to  an  alleged 
estoppel,  no  authorities  are  cited,  and  we  find  no  argument, 
except  that  appellants  say: 

"Bartels  is  clever,  if  nothing  else.  Knowing  of  the  pro- 
posed construction  of  the  new  concrete  bridge,  he  waited 
until  it  was  done  and  the  county  was  about  ready  to  proceed 
to  fill  up  to  the  new  bridge  before  he  commenced  hid 
action  to  enjoin  the  county,  thinking,  no  doubt,  that  thereby 
the  county  would  be  compelled  to  build  him  a  new 
and  independent  runway  for  the  passage  of  his  stock;  that, 
because  of  the  publication  of  notice  under  the  new  road  law, 
referred  to  in  a  later  division  of  the  opinion,  appellees  had 
an  opportunity  to  come  in  and  object  to  the  proposed  improve- 
ment and  state  their  reasons  therefor,  thus  giving  the  county 
a  chance  to  meet  then  the  objections  urged,  instead  of  going 
to  the  large  expense  that  it  did  in  erecting  this  improvement 
and  then  afterwards  having  the  appellees  make  objections.'' 

The  record  does  not  show  that  appellees  made  objection 
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before  the  board,  but  the  record  does  show  that  they  objected 
to  the  size  of  the  culvert  when  the  same  was  being  constructed 
and  prior  thereto,  and  they  were  assured  by  a  member  of  the 
board  who  was  supervising  the  work  that  the  culvert  would 
be  sufficient. 

The  complaint  of  appellants,  as  we  understand  it,  seems 
to  be  that  plaintiffs  should  not  have  waited  until  the  new  cul- 
vert was  partly  completed  before  commencing  their  action. 
But  in  another  part  of  their  argument,  they  seem  to  complain 
because  plaintiffs  did  not  wait  longer;  for  they  say: 

''It  appears  to  us  that,  after  waiting  as  long  as  they  did, 
and  permitting  Woodbury  County  to  put  in  this  permanent 
improvement,  at  a  large  expense,  the  appellees  might  well  have 
waited  a  little  bit  longer,  and  then  have  been  able  to  demon- 
strate to  a  certainty  the  impracticability  of  the  new  structure 
as  a  runway  for  their  stock,  if  it  is  impractical.  It  would 
not  then  have  depended  upon  conjecture  or  speculation ;  and 
if  it  had  developed  that  the  new  bridge,  as  constructed,  was 
impractical  and  would  not  afford  a  reasonable  passageway 
for  appellees'  stock,  every  right  that  they  had  could  have 
been  amply  protected  in  the  same  kind  of  a  suit  as  the  one 
which  they  brought." 

We  held,  in  Thomas  v.  City  of  Grifmell,  171  Iowa  571, 
that,  where  plaintiff  fails  to  show  with  any  reasonable  cer- 
tainty that  the  drainage  from  the  city  which  is  merely  an 
incident  to  the  construction  of  a  sewer  system  constructed  for 
an  altogether  different  purpose,  will  increase  the  flow  of  the 
creek  in  a  manner  to  materially  injure  the  lower  riparian 
proprietors,  an  injunction  will  not  lie;  that  it  must  clearly 
appear,  not  only  that  the  defendants  are  about  to  do  the  act 
alleged  in  the  petition,  but  also  that  such  act  will  be  attended 
with  the  apprehended  injurious  consequences.  Of  course,  if 
the  evidence  did  clearly  show  that  such  consequences  would 
follow,  an  injunction  would  lie. 

We  are  of  opinion  that,  in  the  instant  case,  the  testimony 
is  sufficient  to  establish  plaintiffs'  claim  and  justify  an  injunc- 
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tion.    But,  under  the  concession  of  counsel  for  appellants  in 

argument,  before  set  out,  that  the  only  ques- 

1.  EU8BMBNT8:      tlou  lu  thc  case  is  as  to  the  sufficiency  of  the 

highway  ^"'       ncw  Concrete  culvert,  we  may  dismiss  the 

juncuon.   ~       subjcct  of  cstoppcl  and  proceed  to  determine 

the  principal  point  argued  by  appellants.  This 

is  a  question  of  fact. 

3.  Witnesses  testifying  for  defendants  gave  it  as  their 
opinion  that  the  new  culvert  was  sufficient  for  the  purpose 
intended.  On  the  other  hand,  witnesses  for  plaintiffs  gave  it 
as  their  opinion  that  it  was  not  sufficient,  and  some  of  them 
give  their  reasons  therefor.  Appellants  contend  that  plain- 
tiffs' objections  to  the  new  culvert  are  imaginary.  We  shall 
not  attempt  to  set  out  all  the  evidence. 

One  witness  testified  that  he  had  handled  stock  consid- 
erably ;  that  he  had  had  no  experience  with  runways  except- 
ing this  one ;  that  a  bam  door  for  horses  should  be  about  8 
feet;  for  cattle,  it  would  have  to  be  about  10;  that  cattle 
crowd  more  and  jump  on  one  another  more  than  horses  do, 
and  are  liable  to  injury  in  that  respect. 

''In  answering  the  question  as  to  the  reasonable  width 
of  a  runway,  I  would  refer  to  the  alleys  they  have  in  our 
stock  yards.  I  have  had  a  good  deal  of  experience  in  han- 
dling stock  for  shipping,  and  that  is  the  only  experience  I 
have  had  with  runways  outside  of  this  one.  The  width  of 
those  are  from  12  to  16  feet.  I  do  not  consider  it  practical  to 
have  a  runway  for  stock  which  is  used  also  as  a  water  way  in 
the  stream.  I  do  not  think  that  this  water  way  under  the 
bridge  is  practical,  because  the  creek  bed  there  is  of  a  soft 
nature,  and  the  horses  especially  would  wade  up  and  down 
that  creek  in  order  to  get  into  the  runway,  and  the  liability 
of  washing  is  greater  than  if  it  was  a  sand  or  gravelly  bottom. 
It  would  be  all  right  in  winter  time  if  you  could  shoe  the  horses 
and  cattle.  Stock  would  not  pass  through  a  runway  of  that 
character  on  ^frozen  ice,  unless  forced  to.  The  width  of  this 
stream  above  and  below  the  bridge  from  bank  to  bank  runs 
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on  an  average  of  about  28  to  30  feet.  The  bed  of  the  creek 
is  a  muddy  bottom.  The  effect  of  cattle  tramping  through 
it  would  cause  their  legs  to  get  rough  and  sore,  and  as  to  the 
milch  cows  it  would  have  an  injurious  effect  on  their  bags. 
After  a  quite  heavy  rain  the  creek  runs  out  of  its  banks ;  in 
an  ordinary  rain  it  is  up  even  with  its  banks.  The  creek  has 
never  gone  dry  to  my  knowledge." 

Another  says: 

''I  do  not  think  the  culvert  sufficient  to  carry  the  water 
that  ordinarily  goes  down  the  creek.  The  creek  carries  debris 
which  I  have  noticed  more  or  less  along  the  banks  in  the  grass. 
The  tendency  of  a  culvert  7  feet  wide  would  be  to  catch  the 
debris  that  would  ordinarily  flow  down  the  stream  in  high 
water,  and  it  would  catch  on  the  sides  and  block  the  culvert. 
The  old  bridge  was  35  feet  in  the  dear  where  now  it  is  only  7. 

*'I  have  had  no  experience  with  runways,  but  have  had 
with  cattle  in  passing  through  gates  or  doors.  A  runway 
should  be  from  8  to  10  feet  high  and  from  10  to  16  feet  across. 
I  base  this  upon  finding  that  upon  our  farm  the  stock  passing 
through  from  one  yard  to  another  gates  should  be  14  feet 
wide.  If  they  are  smaller  they  jump  on  them.  Cattle  going 
into  a  door  will  ride  or  jump  each  other  more  or  less ;  horses 
are  apt  to  strike  their  hips  or  wethers  when  running.  It  is  not 
practical  to  have  a  runway  for  stock  in  a  creek  bed  which  is 
also  used  for  a  waterway  for  the  creek.  You  could  not  get 
hogs,  pigs,  sheep  and  lambs  to  go  through  while  the  water  was 
continuously  going  through.  In  the  winter  time  it  would  be 
icy." 

Another  witness  says : 

''I  have  seen  the  concrete  culverts  out  there.  I  do  not 
think  it  would  carry  the  water  in  the  creek  during  high 
water.  The  stream  carries  more  or  less  debris — ^fences, 
wire  and  posts  and  planks.  I  think  this  debris  would 
have  a  greater  tendency  to  clog  the  new  culvert  than  the 
old  bridge.  I  should  say  that  the  new  runway  would  not 
be  as  good  as  an  ordinary  gate  because  it  is  too  narrow.    1 
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have  had  experience  with  horses,  sheep  and  cattle  crossing 
ice.  If  ice  is  smooth,  it  is  pretty  hard  to  get  them  over.  Under 
the  culvert  it  is  liable  to  be  smooth;  if  snow  and  ioe  forms 
under  the  culvert  it  would  be  pretty  hard  to  get  them  through 
ataU." 

Another  witness  says  that  a  fair  and  reasonable  width  for 
a  runway  for  stock  would  be  from  15  to  16  fe6t. 

The  plaintiff,  August  Bartels,  testified: 

"I  use  the  farm  for  raising  grain  and  stock.  I  have 
ordinarily  on  hand  from  50  to  75  head ;  sometimes  I  have  100. 
Large  cattle  and  small  ones.  I  raise  sheep  and  hogs — ^from 
100  to  150  a  year.  I  have  on  an  average  12  head  of  horses ; 
I  have  had  as  high  as  18  or  19  head  with  the  colts.  The  old 
.  bridge  is  about  30  feet  long;  it  was  9  feet  from  the  bridge  to 
the  bottom  of  the  underway  crossing.  The  cattle  way  was  16 
feet  from  the  center  piling  from  the  north  end  of  the  bridge, 
and  the  fences  that  run  from  the  road  line  are  attached  to  the 
fence  from  the  wing  of  the  piling.  I  learned  that  the  old 
bridge  was  to  be  displaced  by  a  new  one  about  the  last  of 
April.  No  work  had  been  done  at  that  time.  Geo.  Miller  told 
me  they  were  going  to  build  a  concrete  culvert  I  was  sick 
at  the  time.  I  went  to  Lawton  one  day  and  met  Mr.  Anderson, 
a  member  of  the  board.  I  asked  him  whether  he  was  going 
to  put  in  a  new  bridge  and  he  said  yes.  I  asked  him  what 
size  it  was  going  to  be,  and  he  said  9  feet  wide  and  7  feet 
high.  He  said  they  were  not  going  to  put  in  a  bridge — ^just 
a  culvert.  I  said  that  that  would  not  carry  the  water.  He 
said  that  it  would  carry  the  water;  that  the  engineer  had 
figured  it  and  he  ought  to  know.  I  asked  Mr.  Anderson  how 
many  acres  of  drainage  there  were  up  there  and  he  said  that 
the  engineer  had  figured  it  up  from  one  thousand  to  twelve 
hundred  acres.  I  said,  'I  will  be  damaged.'  He  said  'Then 
sue  the  county  for  your  damages.'  I  said  'why  not  have  it 
fixed  right  before  we  had  any  trouble  about  itT  He  said  that 
he  thought  it  would  be  all  right  to  carry  the  water  coming 
through.    I  told  him  I  also  had  a  cattle  runway  through  there. 
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He  said  *I  don't  know  whether  you  have  or  not.'  I  said,  'You 
go  to  Sioux  City  to  the  court  house  and  see'.  He  said  he  was 
going  to  Sioux  City  and  look  and  see  if  I  had  the  runway 
there  under  the  bridge,  and  if  I  had,  he  would  see  me  again. 
No  work  had  been  done  at  that  time.  I  did  not  see  him  again 
until  they  started  work  on  the  bridge.  I  went  down  and 
they  had  the  bottom  concrete  in.  I  said  that  7  by  9  would  be 
entirely  too  small.  I  called  Mr.  Anderson  up  the  next  day, 
and  he  said  that  he  would  be  along  there,  and  when  he  came  I 
went  down  and  talked  with  him  about  the  bridge.  He  said  I 
hadn't  any  right  to  the  fence  up  against  the  bridge;  that  it 
shut  off  the  public  way.  I  told  him  the  fence  had  been  there 
since  I  bought  the  place.  He  said  that  the  supervisors  would 
likely  shut  me  off  altogether  under  there ;  that  I  would  have 
no  underway  through  there  at  all.  I  said  I  didn't  think  they 
could  do  that  and  pulled  out  a  copy  of  the  paper  here  and 
showed  it  to  him  and  he  read  it  over  and  said  that  he  hadn't 
found  anything  quite  like  that.  He  said  he  would  go  in  again 
and  see.  We  talked  the  matter  over  down  in  the  auditor's 
ofSce  and  examined  the  records.  He  then  said  with  reference 
to  providing  me  a  runway  that  I  could  cross  in  as  narrow  a 
culvert  as  this  was,  but  he  did  not  say  that  I  could  keep  that 
always.  This  talk  was  about  the  14th  or  15th  of  June.  This 
suit  was  commenced  after  that.  The  runway  is  mostly  on  the 
north  side  of  the  creek  and  the  culvert  was  put  in  on  the 
south  side  at  the  end  of  the  bridge.  From  my  observation  as 
to  the  quantity  of  water  going  down  stream  there  I  would 
say  that  the  new  concrete  culvert  will  not  be  able  to  carry 
the  water.  The  concrete  bridge  is  so  narrow  that  these  tim- 
bers and  trash  that  come  down  will  gorge  against  it  and  not 
let  it  pass  through.  I  have  seen  ice  go  through  in  the  spring. 
The  ioe  would  not  pass  through  this  small  culvert.  This 
creek  drains  about  3,000  acres ;  it  has  three  branches  above. 
I  have  never  seen  this  stream  dry.  I  have  had  experience  with 
stock  runways  in  Nebraska.    I  have  had  experience  handling 
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stock  in  bams  and  sheds.  A  runway  should  be  9  by  10  or  9 
by  12  feet;  if  it  is  narrower  they  will  hurt  each  other  and  get 
bruised.  Cattle  will  cramp  their  young  unless  you  give  them 
plenty  of  room.  I  have  never  had  experience  with  runways 
where  cattle  were  forced  to  go  through  water  in  order  to  get 
through.  The  concrete  culvert  that  is  now  constructed  under 
the  old  bridge  through  which  the  water  must  flow  is  not  a 
practicable  runway  for  stock.  Ice  in  the  winter  time  would 
accumulate  there.  It  would  be  dark  in  there  when  the  cattle 
were  in  there.  I  have  seen  ice  in  that  creek  freeze  three  or  four 
feet  thick.  I  have  not  had  any  trouble  with  the  old  runway 
excepting  last  year  when  the  planks  furnished  by  Mr.  Simp- 
son were  pulled  out  and  it  dug  in  and  the  cattle  would  not  go 
through  good.'' 

We  have  read  the  entire  record,  and  are  satisfied  with 
the  finding  of  the  trial  court  that  the  new  runway  in  question 
is  not  sufScient. 

4.  It  is  conceded  that  the  culvert  in  question  was  con- 
structed under  the  provisions  of  Chapter  122,  Acts  of  the 
Thirty-fifth  General  Assembly,  Section  13  of  which  provides, 
in  substance,  for  the  adoption  of  a  resolution 
2.  BRiooBB:con-     of  necessity,  which  shall  be  published  in  one 

struction:  .  .  ,        -    .,  i*.   .  «  •    .« 

resolution  of       issue  of  cach  of  the  official  papers  of  the 

necessity:  .  -  . 

fiSSt*"**  *'"  county.  A  time  and  place  of  hearing  protests 
are  to  be  fixed  by  the  board,  and  it  is  pro- 
vided that,  upon  the  termination  of  said  hearing,  the  board 
shall  adopt  a  resolution  stating  its  final  determination  to  con- 
struct the  bridge  or  to  abandon  the  construction  of  the  same 
It  is  further  provided  that  the  decision  of  the  board  shall  be 
final,  and  no  appeal  shall  be  allowed  therefrom. 

In  view  of  the  determination  of  the  one  proposition  relied 
upon  by  appellants,  as  stated  in  the  last  paragraph  of  the 
opinion,  it  is  perhaps  unnecessary  to  discuss  at  any  length  this 
proposition  or  to  determine  the  point.  But  it  is  said  by  appel- 
lants that  they  do  not  know  the  intention  of  the  legislature 
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by  these  provisions,  but  that  apparently  it  had  in  mind  that, 
in  the  standardizing  and  improving  of  the  highways  of  this 
state,  if  anyone  interested  had  any  objection  to  the  proposed 
improvement,  a  tribunal  had  been  provided  at  which  a  hearing 
could  be  had  thereon.  Counsel  for  appellants  further  say 
that  the  act  just  referred  to  provides  that  no  appeal  shall  be 
taken,  and  that  it  may  be  claimed  that  such  a  provision  is 
unconstitutional,  especially  if  its  purx>ort  waa  to  take  away 
any  vested  right  that  anyone  had. 

It  is  contended  by  appellees  that  such  a  statute,  authoriz- 
ing and  requiring  certain  proceedings  preliminary  to  the  con- 
struction of  the  concrete  bridge  on  a  highway,  authorizes  the 
taking  of  private  property  without  compensation;  that  the 
authority  to  take  such  property  for  works  of  public  improve- 
ment is  given  only  by  the  chapter  relating  to  eminent  domain ; 
and  that  the  procedure  adopted  by  that  chapter  was  not  com- 
plied with  in  the  instant  case.  But  in  our  opinion,  the  plain- 
tiffs had  no  notice  that  defendants  were  proposing  to  deprive 
them  of  their  easement  of  runway  which  the  county  had 
granted  to  Mr.  Simpson,  years  ago.  The  construction  of  a 
waterway  culvert  is  not  inconsistent  with  the  maintenance, 
on  the  part  of  the  county,  of  a  stock  runway,  independent  of 
the  concrete  waterway.  We  think  plaintiffs  had  the  right  to 
assume,  at  the  time  the  proceedings  were  pending  before  the 
board,  that  the  county  would  respect  the  contract  which  it 
had  entered  into  in  1902  with  Mr.  Simpson.  From  a  reading 
of  the  act  in  question,  we  are  of  opinion  that  it  was  not  the 
intention  of  the  legislature  that  thereby  property  rights  should 
be  settled. 

Our  conclusion  is  that  the  decree  of  the  district  court  was 
right,  and  it  is,  therefore, — Affirmed. 

EvAxs,  C.  J.,  Deembb  and  Weaver^  JJ.,  concur. 
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Fred  H.  Bbckeb  et  al.,  Appellees,  v.  Hibam  Baker  et  al., 

Appellants. 

EVIDENCE:    Parol  Evldeiice— Oral  and  Written  Leaaea— Mergar.    A 

1  written  lease  for  a  definite  time  merges  an  oral  lease,  entered  into 
at  the  same  time  and  as  a  part  of  the  same  transaction,  for  an 
additional  year. 

ESTOPPEL:     Equitable  Estoppel— Silence.    It  is  only  a  misleading 

2  silence  that  will  work  an  estoppel. 

PRINCIPLE  APPLIED:  A  tenant  claimed  that,  at  the  time  a 
written  lease  for  a  definite  period  was  signed,  and  as  a  part  of 
the  same  transaction,  an  oral  lease  was  made  for  one  year  in 
addition  to  the  written  lease.  Near  the  expiration  of  the  written 
lease,  he  asserted  his  right  under  this  oral  lease,  but  proposed  to 
waive  it  if  given  a  lease  for  two  years  at  an  increased  rental  for 
both  years.  The  owner  said  that  he  would  consult  another 
joint  owner  and  would  let  the  tenant  know.  The  owner  did  not 
do  so.  The  tenant  wrote  several  letters  to  the  owners  with  refer- 
ence to  the  matter.  The  owners  ignored  the  letters.  On  this 
silence,  the  tenant  did  fall  plowing  and  built  a  fence.  H^d, 
the  owners  were  not  estopped  to  question  the  legality  of  the  oral 
lease,  especially  when  there  was  no  showing  that  the  owners 
knew  that  the  tenant  was  proposing  to  or  was  doing  plowing  or 
building  a  fence. 

Appeal  from  Lyon  District  Court. — William  D.  Boies,  Judge, 

Saturday,  February  12,  1916. 

Action  to  recover  the  possession  of  real  estate.    Directed 
verdict  for  plaintiffs,  and  defendants  appeal. — Affirmed. 

Oerrit  Klay  and  E.  C,  Roach,  for  appellants. 

T.  M.  Zink  and  Simon  Fisher,  for  appellees. 

Deeher,  J. — I.   Plaintiffs  are  the  children  and  heirs  at 

law  of  Fred  Becker,  deceased.  During  his  lifetime,  and  on  or 

about  June  15,  1910,  plaintiffs*  father  leased  to  defendants, 

Hiram  Baker  and  Maggie  Baker,  by  written  lease,  the  prem- 

VoL.  174  lA.— 7 
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ises  in  controvenfy,  covering  the  period  from  March  1,  1910, 
to  March  1, 1915.  Defendants  continued  to  occupy  the  prem- 
ises until  March  25,  1915,  when*  plaintiffs,  their  father  having 
died  during  the  term  of  the  lease,  brought  this  action  to 
recover  possession  of  the  property.  Defendants  claimed  to 
be  entitled  to  possession  under  an  oral  lease  made  with  the 
elder  Becker  at  the  same  time  the  written  lease  was  executed, 
extending  the  time  for  one  year  after  the  term  created  by  the 
lease  had  expired,  at  the  rental  of  $3.40  an  acre.  They  pleaded 
also  that  during  the  year  1914  they  informed  plaintiffs  of  the 
said  oral  lease  and  that  plaintiffs  said  they  would  look  into 
the  matter,  but  they  never  did  so,— or,  if  they  did,  they  failed 
to  advise  defendants  as  to  their  conclusion  on  the  matter, — 
and  that  defendants,  relying  upon  the  said  oral  lease  with  the 
plaintiffs'  father,  did  some  fall  plowing  and  incurred  some 
other  expense,  on  the  strength  of  the  supposition  that,  as 
plaintiffs  made  no  objection  to  their  claims  of  an  oral  lease, 
they  recognized  the  same,  and  are  now  estopped  from  saying 
that  their  oral  contract  for  the  land  is-  of  no  validity. 

II.  As  the  original  written  lease  expressly  fixes  the 
term,  and  as  the  oral  lease  under  which  the  defendants  claim 
is  admitted  to  have  been  made  at  the  same  time  and  as  a  part 

of  the  negotiations  leading  to  the  written  one, 

1.  BviDiNci:         and  as  the  oral  lease  contradicts  and  varies 

Sence: oral        the  tcrms  of  the  written  one,  it  is  manifest 

and  written 

l2i!2ii  that,   without   reference   to  the   statute   of 

frauds,  which  plaintiffs  insist  is  also  appli- 
cable, the  oral  lease  was  merged  in  the  written  one  and  cannot 
be  proved  by  parol.  KeUy  v.  Chicago,  M.  &  St.  P.  B.  Co.,  93 
Iowa  436 ;  Iowa  Business  Men*s  B,  &  L.  Association  v.  Pitch, 
142  Iowa  329,  332 ;  Marshall  &  Sharp  v.  Westrope,  98  Iowa 
324;  BiUmeyer  v.  Queen  Mfg.  Co.,  150  Iowa  318,  321;  Mc- 
Enery  v.  McEnery,  110  Iowa  718,  724;  Blair  v.  Buttolph, 
72  Iowa  31. 

III.  The  plea  of  estoppel  is  based  upon  testimony  to  the 
effect  that  plaintiffs  were  notified  of  defendants'  claim  before 
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fhe  expiration  of  the  written  lease,  did  not  dispute  it,  but 

allowed  defendants  to  expend  time  and  money 

>•  Bc[2Jg^:         on  the  strength  of  the  oral  lease  and  did  noth- 

aSSSSt'  ^S  \mtil  the  expiration  of  the  written  con- 

tract.    The  only  testimony  in  support  of  the 

daim  is  as  follows : 

''The  last  time  I  saw  Clarence  G.  Becker  was  a  year  ago 
this  spring  in  June.  I  had  a  talk  with  him  at  that  time,  this 
was  in  the  spring,  I  prestune  it  was  in  April,  1914.  I  asked 
him  if  he  wasn't  willing  to  make  a  settlement  and  I  told  him 
that  he  knew  very  well  that  I  had  a  year  coming  to  me  at 
$3.40  an  acre  and  I  wanted  to  get  the  thing  settled  and  I 
made  a  proposition  that  in  case  he  would  make  it  two  years 
instead  of  the  one  year  that  I  had  rightly  coming  I  was  willing 
to  give  $5  per  acre  for  two  years  instead  of  $3.40  for  one  year, 
that  I  had  coming,  and  he  said  that  he  would  see  his  brother 
and  let  me  know  and  that  was  the  last  that  I  heard  from  either 
one  of  them.  In  the  fall  of  1914,  right  after  I  sent  the  letter 
Aug.  22,  1914,  and  I  didn't  get  any  answer  I  plowed  between 
45  and  50  acres  on  the  farm  and  got  through  about  October. 
In  the  fall  of  1914  I  built  fence.  I  did  not  receive  any  notice 
oral  or  written  from  the  plaintiffs  to  quit  these  premises  until 
the  20th  day  of  March,  1915." 

The  witness  testified  also  that  he  turned  the  matter  over 
to  his  attorney  some  time  in  the  summer  of  the  year  1914,  and 
that  this  attorney  wrote  the  following  letters : 

''August  22,  1914. 
**Pred  Becker,  LeMars,  Iowa. 

"Dear  Sir:  I  write  you  at  the  request  of  Hiram  Baker. 
I  wrote  you  last  January,  2nd,  when  I  sent  you  statement 
of  Mr.  Baker's  daim  against  you  for  hauling  posts  and  fixing 
fence,  and  the  expense  of  the  well,  which  Mr.  Willis  has  put 
in  which  he  claims  you  were  to  furnish  him  with.  Last  spring 
this  well  needed  to  be  dug  deeper  and  a  point  on  it.  He  hired 
WilUs  to  do  this  >97ork,  and  did  some  work  himself.    The  cost 
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of  this  was  $25.60  in  addition  to  the  bills  heretofore  rendered, 
and  the  point  for  the  well  was  $2.50.  Then  he  said  there  was 
a  fence  that  had  to  be  repaired  and  put  in,  for  which  he  paid 
the  following  amounts:  Staples,  $2.50;  nails,  $2.00;  lumber 
for  granary  and  comcrib,  $5.00.  This  makes  a  total  of  $487.56 
of  Mr.  Baker's  bill  against  you.  The  last  half  of  last  year's 
rent  which  has  not  been  paid  on  account  of  this  claim  was 
$420,  thus  leaving  on  account  of  last  year's  transaction  due 
Mr.  Baker,  as  he  says,  $67.56.  Mr.  Baker  would  like  to  get 
this  settled  and  adjusted  and  get  his  note  for  last  year's  rent 
before  the  rent  due  this  year  is  to  be  paid.  He  said  that  his 
rent  for  this  year  which  is  due  October  first  is  ready  and  will 
be  left  at  the  State  Bank  of  Rock  Valley  for  you  if  these  other 
matters  are  settled  up.  Mr.  Baker  says  that  he  has  the  farm 
leased  for  another  year  from  March  1,  1915,  at  $3.40  an  acre, 
which  would  make  his  time  expire  March  1,  1916.  He  wants 
to  have  his  lease  extend  another  year  from  the  time  it  now 
expires.  This  is,  he  wants  to  keep  the  farm  until  March  1, 
1917,  and  proposes  that  if  you  will  so  extend  his  lease  and 
give  him  the  farm  until  March  1,  1917,  he  will  pay  a  rental 
of  $5  per  acre  per  year,  for  the  two  years  beginning  March  1, 
1915. 

**  There  seems  to  be  quite  a  controversy  between  you  and 
Mr.  Baker  and  it  seems  to  me  that  you  should  get  together  and 
settle  these  matters  up.  Your  brother  saw  Mr.  Baker  last 
spring  when  he  was  to  talk  it  over  with  you  and  he  was  won- 
dering why  he  has  not  heard  from  you.  There  was  very  high 
water  during  this  year  and  about  150  rods  of  fence  was  washed 
out,  and  is  in  the  river  and  it  would  be  very  diflScult  to  get  it 
out,  so  that  he  would  like  to  have  you  come  down  and  see  about 
getting  this  fence  fixed,  or  let  him  know  what  to  do  about  it. 
As  I  understand  this  is  the  line  fence  between  you  and  Van 
Daalen  about  which  Van  Daalen  has  written  you.  Please  let 
me  hear  from  you. 

"Yours  truly, 

E.  C.  Roach." 
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**  December  30,  1914. 
**Mr.  Pred  Becker,  Sioux  City,  Iowa. 

' '  Dear  Sir :  Mr.  Hiram  Baker  is  again  in  my  office  today, 
and  wants  me  to  write  you  again  about  the  matter  of  his  rent 
that  is  now  due.  As  I  understand  you  notified  the  elevator 
company  when  he  sold  his  com  of  your  claim  for  rent.  He 
sold  1,097  bus.  of  com  and  28  lbs.  at  55c  per  bu.,  amounting 
to  $603.63.  He  has  left  this  money  at  the  State  Bank  of  Bock 
Valley  to  pay  the  rent  due  January  1, 1915,  which  is  $420.  He 
has  made  a  check  payable  to  the  Becker  estate.  He  does  not 
know  who  the  administrator  of  the  estate  is.  Of  course  before 
this  money  is  paid  over,  he  expects  his  rent  note.  As  I  under- 
stand Mr.  Baker  his  claim  is  that  he  has  $180  on  deposit  in 
the  State  Bank  of  Rock  Valley  more  than  is  necessary  to  pay 
the  rent  he  claims  to  be  due.  I  call  your  attention  to  my 
former  letters  of  September  30,  1914,  and  August  22,  1914, 
and  January  2,  1914,  in  which  Mr.  Baker's  claims  as  o&ets 
against  the  rent  are  stated.  Mr.  Baker  still  says  that  he  has 
the  right  to  stay  on  the  place  for  another  year  at  $3.40  per 
acre.  Mr.  Baker  would  like  to  make  an  arrangement  to  lease 
the  place  for  two  years  beginning  March  1,  1915,  instead  of 
the  one  year  which  he  claims,  and  would  be  willing  to  pay 
rental  of  $5  per  acre  for  each  year  if  he  can  make  the  two  year 
lease.  I  have  heretofore  written  you  for  Mr.  Baker  his  claim 
on  account  of  the  fences  and  presume  you  understand  this. 
As  I  understand  Mr.  Baker  the  money  which  he  has  left  in 
the  bank  is  to  be  paid  when  you  surrender  the  rent  notes; 
there  are  three  notes  as  I  understand  him  in  your  possession 
and  also  there  are  some  old  notes  for  the  years  before  his 
present  lease,  two  of  these  as  I  understand  and  he  wants  these 
surrendered. 

"I  telephoned  to  Sioux  City  this  morning  to  try  to  talk 
to  you  for  Mr.  Baker,  but  was  informed  that  you  had  gone 
to  Doon.  I  have  phoned  to  the  hotel  and  the  bank  at  Doon 
trying  to  reach  you,  but  am  informed  that  you  are  not  in 
Doon.    Mr.  Baker  is  now  here  and  will  go  down  to  Doon  this 
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evening.  I  hope  you  will  see  him  and  get  your  matters  set- 
tled up.  As  I  understand  his  lease  for  the  farm  and  the 
claima  that  he  makes  were  under  arrangement  with  your 
father  who  died.  It  seems  to  me  that  the  administrator  should 
meet  Mr.  Baker  and  endeavor  to  get  this  whole  matter  settled 
up.  I  have  written  you  three  letters  before  this,  but  have 
received  no  reply  from  you.  I  suppose  you  have  received  the 
letters,  as  they  bore  my  return  card. 

**I  hope  you  may  get  matters  adjusted  with  Mr.  Baker. 
''Yours  truly, 

**E.  C.  Roach." 

''Dec.  30,  1914. 
"Mr.  Pred  Becker,  LeMars,  Iowa. 

"Dear  Sir:  Mr.  Hiram  Baker  is  in  the  office  again  today 
and  at  his  request  I  write  you  about  the  rent  which  is  due 
tomorrow.  This  rent  is  deposited  in  the  State  Bank  of  Bock 
Valley,  Iowa,  to  be  paid  you.  There  is  also  a  balance  of  $66.56 
as  Mr.  Baker  claims  due  him  from  you  on  account  of  the  last 
year's  rent,  which  he  will  deduct  from  this  rent,  and  the  bal- 
ance will  be  paid  to  you  when  you  send  the  note  which  is  due 
now,  and  the  note  for  the  last  year's  rent.  Mr.  Baker  does 
not  want  to  pay  this  rent  until  he  has  these  notes  and  as  soon 
as  this  is  settled  you  can  get  the  amount  of  money  coming  to 
you  and  when  you  send  the  notes  to  adjust  this  matter.  I 
also  wish  to  say  that  he  wishes  to  call  your  attention  to  the 
matter  of  the  fence  about  which  I  wrote  you  in  my  letter  of 
August  22,  1914.  This  is  a  line  fence  and  the  pasture  cannot 
be  used  until  the  fence  is  fixed  up.  It  does  seem  to  me  that 
you  and  Mr.  Baker  ought  to  get  together  and  get  these  mat- 
ters settled  up. 

"Yours  very  truly, 

"E.  C.  Roach." 

It  is  manifest  that  this  testimony  does  not  amount  to  an 
estoppel  on  the  plaintiffs.    Whilst  plaintiffs  were  notified  of 


Digitized  by  VjOOQ IC 


Feb.  1916]         Buck  Auto  Co.  v.  Txbtgb.  103 

defendants'  claims,  they  were  also  advised  that  defendants 
were  not  going  to  insist  thereon,  but  were  proposing  to  make 
another  lease  at  an  advanced  rental  in  settlement  of  the  eon- 
troversy,  and  that  the  parties  never  got  together  on  this  set- 
tlement. Moreover,  there  is  no  showing  that  plaintiffs  had 
any  knowledge  of  what  defendants  were  proposing  to  do  or 
that  they  had  done  any  plowing  or  expended  any  money  on 
the  strength  of  their  claim  to  an  oral  lease.  The  testimony 
did  not,  therefore,  call  for  the  submission  of  this  issue  to  a 
jury.  Logan  v.  Davis,  147  Iowa  441,  452 ;  Wingert  v.  City  of 
Tipton,  134  Iowa  97. 

The  judgment  seems  to  be  correct,  and  it  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Buck  Auto  Carriage  &  Implement  Co.,  Appellee,  v.  Leslub 
H.  TiETGE,  Appellant. 

BEFOBMATIOK  OF  INSTBTJMSNTS:     KeoesHoy  Psxti«»-AMlgii- 

1  ment  of  Lease.  The  landlord  is  not  a  necessary  party  to  an  action 
by  a  lessee  of  the  premises  to  reform  the  terms  of  an  assignment 
of  the  lease  by  the  lessee  to  a  third  party.  (Sec.  3462,  3466, 
Code,  1897.) 

BETOBMATIOK  OF  INSTBirMENTS:     Iflataal  Mlstato— Evidence. 

2  Evidence  reviewed,  and  held  to  justify  the  reformation  of  the 
terms  of  an  assignment  of  a  lease  by  excepting  a  certain  portion 
of  the  premises  from  the  operation  of  the  assignment. 

BEFOBHATIOK  OF  INSTBTJMSITTS:    Mataal  Mistake— Mistake  of 

3  DraftsmaxL  Executing  an  instrument  under  the  mutual  misap- 
prehension that  it  embodies  the  agreement  by  the  parties  when, 
by  mistake  of  the  draftsman,  it  does  not  do  so,  justifies  a  reforma- 
tion on  the  ground  of  mutual  mistake. 

008TS:    Apportioninent— Txifling  Recovery.    Between  litigants  pre* 

4  senting  conflicting  demands,  costs  will  not  be  apportioned  in  favor 
of  one  whose  recovery  is  trifling. 

IHTEBEST:     Open   Aocoimts— Evidence.     Evidence  reviewed,  and 

5  held  to  show  that  an  account  had  not  been  closed  and  that  an 
allowance  of  interest  from  the  date  of  the  decree  only  was  proper. 
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Appeal  from  Polk  District  Court. — Hugh  Bbennan,  Judge. 

Saturday,  February  12,  1916. 

This  is  an  action  in  equity.  Plaintiff  asks  the  reforma- 
tion of  an  assignment  by  plaintiff  to  the  defendant  of  its 
interest  in  a  lease.  It  alleges  that  there  was  an  oversight  and 
mutual  mistake  of  the  parties  in  drawing  the  assignment,  and 
prays  that  it  be  reformed  to  express  the  true  contract,  agree- 
ment and  intent  of  the  parties.  Plaintiff  also  asks  to  recover 
from  defendant  the  sum  of  $496.64  for  goods  sold  and  deliv- 
ered, also  to  recover  the  sum  of  $56  on  account  of  certain 
articles  of  personal  property  damaged,  lost  or  destroyed  by 
the  defendant.  The  defendant  denies  that  there  was  any  over- 
sight or  mutual  mistake  of  the  parties,  or  mistake  of  the 
person  preparing  it,  so  as  to  reserve  or  except  therefrom  the 
northwest  room  of  the  premises,  but  alleges  that  the  written 
assignment  as  executed  was  the  real  contract.  By  way  of 
counterclaim,  defendant  seeks  to  recover  from  plaintiff  the 
sum  of  $900  as  the  reasonable  rental  value  of  the  northwest 
room  of  the  leased  premises,  which  it  alleges  plaintiff's  lease 
and  assignment  thereof  to  defendant  covered,  and  of  which 
it  did  not  obtain  possession  because  the  said  room  had  been 
sublet  to  Qoodwin  and  Goggins  as  a  restaurant.  This  item 
depends  upon  the  determination  of  the  issue  as  to  whether  or 
not  the  assignment  of  the  lease  is  reformed.  As  we  under- 
stand appellants,  they  could  only  claim  this  amount  in  case 
there  is  no  reformation  of  the  assignment.  In  another  division 
of  the  answer  and  counterclaim,  defendant  seeks  to  recover 
from  plaintiff  $58.19  for  work  and  labor  performed  for  plain- 
tiff. The  trial  court  found  for  plaintiff  and  against  defendant 
as  to  the  relief  asked  by  way  of  reformation  of  the  assign- 
ment, and  found  for  plaintiff  on  the  item  for  goods  sold  and 
delivered  and  on  the  $900  item  in  defendant's  counterclaim, 
and  found  for  the  defendant  €uid  against  plaintiff  on  the  $56 
item  for  goods  alleged  to  have  been  damaged,  lost  or  destroyed, 
and  also  found  for  defendant  on  its  division  of  the  counter- 
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claim  for  work  and  labor  performed  for  plaintiff.  The  sub- 
stance of  the  decree  was:  That  the  assignment  of  the  lease 
in  controversy  made  by  plaintiff  to  the  defendant  about 
April  1,  1910,  be  reformed  to  agree  with  the  true  intent  of 
the  parties  thereto  on  said  date  and  so  as  to  except  from  the 
operation  thereof  the  room  in  the  northwest  comer  of  the 
premises  mentioned  in  said  lease,  which  room  on  said  date 
and  for  a  long  time  prior  thereto,  and  for  a  long  time  sub- 
sequent thereto,  was  occupied  and  used  as  a  restaurant, — ^the 
force  and  effect  of  said  assignment  as  herein  and  hereby 
reformed  being  to  transfer  from  plaintiff  to  defendant  Booins 
612,  614  and  616,  Mulberry  Street,  Des  Moines,  Iowa,  saving 
and  excepting  said  restaurant  room  in  the  northwest  corner 
thereof;  that  plaintiff  have  and  recover  from  defendant  the 
sum  of  $441.45  (the  difference  between  the  $499.64  found  for 
the  plaintiff  and  the  $58.19  found  for  defendant),  with  inter- 
est at  6  per  cent,  on  said  sum  of  $441.45  from  the  date  of  the 
decree.  The  defendant  appeals,  and  there  is  a  cross-appeal 
by  plaintiff  from  so  much  of  the  judgment  and  decree  as 
allows  interest  only  from  its  date.  Plaintiff's  claim  is  that 
it  should  have  been  allowed  interest  from  a  date  six  months 
after  the  last  item  in  the  account. — Affirmed  on  both  appeals, 

Cummins,  Hume  &  Bradshaw  and  Edward  W.  Hamilton, 
for  appellant. 

Dale  dh  Harvison,  for  appellee. 

Pbbston,  J. — From  the  somewhat  lengthy  statements  of 
the  facts  by  both  parties,  and  from  the  record,  it  appears  that 
on  October  5,  1906,  and  for  some  time  prior  thereto,  F.  M. 
Hubbell  &  Son  (Inc.)  owned  the  store  rooms  before  men- 
tioned, including  the  cellar  under  the  north  100  feet  of  Booms 
614  and  616,  and  F.  £.  Goodwin  and  F.  J.  Ooggins  were 
using  and  occupying  the  premises  as  lessees  of  the  Hubbells 
under  a  lease  dated  August  22,  1906,  which  ran  until  October 
1,  1906.    The  Hubbells  leased  to  Goodwin  and  Goggins  the 
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premises  described,  for  three  years  from  and  after  October  1, 
1908,  for  the  monthly  rent  of  $138.33,  to  be  paid  monthly  in 
advance  on  the  first  day  of  October,  1908,  and  each  month 
thereafter.  This  lease  was  to  take  effect  if  the  lease  of  Au^nst 
22,  1906,  for  the  same  premises  was  in  force  and  effect  Sep- 
tember 30,  1908,  and  was  intended  as  a  renewal  on  that  con- 
dition. On  September  17,  1907,  Goodwin  and  Goggins  and 
the  plaintiff  entered  into  a  written  agreement,  whereby  the 
first  named  parties  agreed,  among  other  things,  to  assign  to 
the  plaintiff  all  their  interest  in  the  lease  of  said  premises 
and  to  give  possession  thereof  November  10,  1907 ;  and  plain- 
tiff agreed  that  Gbodwin  and  Goggins,  or  either  of  them, 
might  occupy  the  northwest  room  for  restaurant  purposes 
during  the  life  of  the  lease,  free  of  rent  or  charge,  provided 
Goodwin  did  not  sublet  this  room.  On  November  12,  1907, 
Goodwin  and  Goggins  assigned  to  the  plaintiff  all  their  interest 
in  the  Hubbell  lease.  Rooms  612,  614  and  616  were  each  22 
feet  wide  on  Mulberry  street  by  152  feet  deep.  There  was 
no  partition  separating  one  from  the  other,  except  that  a  space 
22  feet  wide  on  Mulberry  Street  by  35  feet  deep  was  par- 
titioned off  and  formed  the  northwest  room  of  said  premises 
mentioned  in  the  agreement  of  September  17,  1907,  which  was 
used  as  a  restaurant  by  Goodwin  during  all  the  time,  while 
the  rest  of  the  premises  was  used  successively  by  Goodwin  and 
Ck)ggins  and  the  plaintiff  and  the  defendant  as  an  automobile 
garage.  The  restaurant  room  had  no  means  of  communication 
with  the  remainder  of  the  demised  premises.  Four  or  five 
days  prior  to  the  first  of  April,  1910,  plaintiff  and  defendant 
began  negotiations  looking  to  a  sale  by  the  plaintiff  to  the 
defendant  of  the  lease  to  the  plaintiff's  automobile  garage, 
machinery  and  supplies.  These  negotiations  were  concluded 
by  three  written  instruments,  all  dated  April  1,  1910.  The 
first  of  these  was  an  assignment  by  the  plaintiff  to  defendant 
of  the  Hubbell  lease  and  his  acceptance  of  the  same.  The 
assignment  is  in  the  following  form : 

**The  within  lease  is  hereby  assigned  by  Buck  Auto  Car- 
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riage  &  Implement  Company,  lessee,  to  Leslie  H.  Tietge  from 
and  after  April  1,  1910,  and  the  said  Leslie  H.  Tietge  hereby 
accepts  said  assignment  and  agrees  to  pay  the  rental  therein 
agreed  to  be  paid  as  the  same  becomes  due  to  the  lessor 
hereof." 

(Signed  by  the  plaintiff,  by  its  president,  and  by  the 
defendant.) 

The  second  instrument  just  referred  to  is  a  collateral 
agreement,  whereby  defendant  agreed  to  store  certain  auto- 
mobiles and  other  property  for  certain  periods  free  of  charge ; 
and  the  third  a  bill  of  sale  signed  by  the  plaintiff  alone,  by 
which  plaintiff,  in  consideration  of  $2,000  paid  by  the  defend- 
ant, sold  to  the  defendant  substantially  all  the  personal  prop- 
erty owned  by  it  in  connection  with  its  garage. 

It  is  the  contention  of  plaintiff  that  the  possession  of  the 
restaurant  room  was  reserved,  but  without  the  right  or  power 
to  sublet  the  same,  and  withoiit  the  payment  of  rent  therefor, 
and  they  claim  that  the  assignment  should  be  reformed  so  as  to 
except  from  the  operation  thereof  the  restaurant  room  in  the 
northwest  corner. 

It  should  be  also  stated,  if  it  has  not  already  been  done, 
that  indorsed  upon  the  renewal  lease  before  referred  to  was 
an  assignment  by  Gbodwin  and  Goggins  to  the  plaintiff  of  all 
right,  title  and  interest  in  the  same  from  and  after  November 
1, 1907.  In  addition  to  paying  the  renfr  of  $138.33  per  month, 
plaintiff  paid  a  bonus  of  $10  per  month  for  18  months  to  the 
original  lessees.  After  the  deal  between  plaintiff  and  defend- 
ant, April  1,  1910,  defendant  took  possession  of  the  personal 
property  so  purchased  by  it,  and  also  took  possession  of  all 
the  demised  premises  except  the  restaurant  room.  Possession 
of  the  restaurant  room  was  continued  by  the  original  lessees, 
free  of  rent,  and  without  the  right  to  sell  or  sublet.  Plaintiff 
continued  the  automobile  business  from  November  1,  1907,  to 
April  1,  1910,  during  which  period  it  paid  the  rent  of  $138.33 
per  month  to  Hubbell.  The  original  lessees  continued  in  pos- 
session of  the  restaurant  room  free  of  rent,  and  when  the 
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original  lease  expired,  September  30,  1908,  the  renewal  lease 
became  operative  October  1,  1908.  Defendant  insists  that  the 
agreement  with  respect  to  the  lease  was  that  he  should  take  an 
assignment  of  the  entire  lease,  without  any  exception  of  the 
possession  of  the  restaurant,  and,  inasumch  as  he  has  not 
received  the  possession  of  the  restaurant  comer,  he  claims 
relief. 

1.    It  is  contended  by  appellant  that  the  court  below 

erred  in  reforming  the  assignment  as  it  was  reformed  by  the 

decree,  because  F.  M.  Hubbell  &  Son  (Inc.)  was  not  a  party 

plaintiff  or  defendant;  but  such  question  is 

1.  lUPORMATioN      not  raised  by  the  defendant's  pleadings  in  the 

OPIN8TRU-  •^  f  lO 


JSS'^partSf "     ^^^^*  ^1^^-    Under  Code  Section  3462,  de- 
a^^nmentof     fendant  could  have  asked  the  trial  court  to 


make  the  Hubbells  parties,  but  no  such  order 
was  asked;  or  the  court  could  have  ordered  the  Hubbells 
brought  in,  under  Code  Section  3466.  The  controversy  as 
to  the  reformation  of  the  assignment  is  between  the  plaintiff 
and  defendant,  and  we  think  can  be  adjudicated  without 
prejudice  to  the  rights  of  Hubbell.  The  Hubbells  had  the 
right  to  receive  a  monthly  rent  of  $138.33,  and  this  was  paid 
by  plaintiff  while  it  held  the  lease.  Mr.  Tietge  agreed  to  pay 
it  from  April  1,  1910,  and  has  done  so.  Neither  plaintiff  nor 
defendant  is  seeking  any  rescission  of  their  contract,  but 
plaintiff  is  seeking  an  enforcement  of  the  real  contract.  But, 
preliminary  thereto,  it  asks  a  reformation.  We  think  the 
trial  court  had  the  power  to  render  the  decree  without  the 
Hubbells'  being  in  court. 

2.  There  are  no  intricate  legal  questions  involved.  The 
main  contest  was  as  to  the  reformation  of  the  assignment,  and 
this  was  a  question  of  fact.   No  useful  purpose  could  be  served 

by  fully  setting  out  the  evidence ;  but,  having 
2.  RsroRMATioN      read  it,  we  are  satisfied  with  the  conclusion 

OP  IN8TRU- 

mutuai'mto-        reached  by  the  trial  court.    It  is  conceded  by 
JSttoe.*^**  defendant  in  argument  that,  as  to  the  assign- 

ment as  written,  they  do  not  pretend  to  say 
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that  there  was  an  actual  meeting  of  the  minds  of  the  parties. 
They  concede  that  there  was  an  oversight  or  mistake  on  the 
part  of  plaintiff,  but  claim  that  defendant  was  not  responsible 
for  that  oversight  or  mistake,  and  they  concede  that  the 
defendant  made  a  mistake,  too,  in  the  sense  that  he  was  mis- 
taken or  misled.  While  there  is  a  conflict  in  the  testimony  at 
some  points,  there  were  circumstances  justifying  the  con- 
clusion of  the  trial  court,  some  of  which  will  be  referred  to 
later.  We  shall  content  ourselves  with  stating  some  of  the 
eircumstances  shown  by  the  record. 

The  first  and  second  interviews  between  Mr.  Buck,  presi- 
dent of  plaintiff  company,  and  the  defendant,  when  negoti- 
ating for  the  purchase  by  defendant  of  the  automobile  busi- 
ness, were  held  in  the  garage  part  of  the  premises,  which,  as 
stated,  was  separate  and  distinct  from  the  restaurant  room. 
During  the  negotiations,  defendant  was  shown  generally  over 
the  premises  that  were  occupied  by  plaintiff.  Mr.  Buck  testi- 
fies that  it  was  mentioned  that  it  would  be  a  nice  thing  if  the 
restaurant  room  belonged  to  the  rest  of  the  premises,  because 
there  was  no  light  in  that  part  of  the  store,  there  being  no 
windows  there.  Defendant  testifies  that  during  the  negotia- 
tions they  did  not  do  anything  in  the  restaurant  comer ;  that 
there  was  no  part  of  the  automobile  business  in  the  restaurant, 
and  they  did  not  go  in  there  at  all ;  that  Buck  told  him  they 
wanted  to  sell ;  that  the  automobile  business  was  not  paying, 
and  he  wanted  to  get  rid  of  it.  It  would  seem  that,  if  defend- 
ant is  correct  in  his  present  contention  that  he  was  to  receive 
possession  of  the  restaurant  comer,  he  should  have  included 
that  in  the  inspection  of  the  premises.  There  is  evidence, 
also,  that,  during  negotiations  at  the  garage,  Mr.  Buck 
reserved  the  restaurant,  and  that  defendant  consented  thereto. 
Mr.  Buck  testifies  that  he  told  defendant,  during  the  nego- 
tiations for  the  sale  of  the  lease  and  the  property,  that  the 
restaurant  room  had  always  been  an  eyesore  to  them,  but 
that  they  could  not  get  hold  of  it  unless  Goodwin  sold  out, 
and  in  that  ease,  according  to  the  agreement  they  had  with 
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(Goodwin,  it  would  revert  to  plaintiff;  that  if  Qoodwin  did  not 
personally  conduct  the  restaurant,  he  could  not  hold  it ;  that 
this  was  explained  to  the  defendant.  He  says  that  he  had  no 
intention  of  transferring  to  defendant  the  restaurant  comer. 
The  defendant  testified  that  there  was  nothing  said  in  regard 
to  the  lease  which  plaintiff  held  on  the  property  except  that 
Buck  would  want  a  bonus  of  $10  a  month  on  the  lease ;  that 
he  said  there  was  a  year  and  a  half  to  run  from  the  first  of 
April  and  he  wanted  a  bonus  of  $180,  and  that  was  agreed 
to;  that  he  saw  the  lease  and  understood  that  he  waa  to  pay 
$138.33  per  month  to  the  landlord,  beginning  April  1st.  He 
says  further: 

"The  restaurant  room  was  partitioned  off  from  the 
remainder  of  the  space,  and  the  party  running  the  restaurant 
was  in  possession  doing  business  as  a  restaurant,  both  upon 
my  first  visit  and  upon  my  second  visit  there.  I  had  no  inter- 
view with  the  man  running  the  restaurant  before  April  lst» 
nor  before  I  closed  up  with  Mr.  Buck,  to  see  what  rent  he  was 
paying.  I  agreed  to  pay  rent  on  the  whole  place.  I  knew 
I  did  not  get  the  restaurant,  because  it  was  partitioned  off, 
and  the  people  were  in  there.  Although  knowing  that  I  did 
not  get  the  restaurant,  and  also  that  I  agreed  to  pay  the  full 
rent,  I  made  no  inquiry  as  to  how  much  they  were  paying. 
I  supposed  he  was  paying  his  proportion  of  the  rent,  but  never 
asked  him  what  he  was  paying;  I  do  not  remember  whether 
I  paid  the  first  payment  of  rent  under  the  lease,  to  Mr.  Hub- 
bell  or  to  Mr.  Buck.  I  think  I  paid  my  first  payment  of  rent 
about  the  first  of  April,  1910.  It  was  after  the  first  of  May 
before  I  went  to  see  the  restaurant  man.  I  waited  over  a  month 
after  I  had  paid  the  rent  for  the  restaurant  man  before  I  went 
and  asked  him  how  much  he  was  to  pay.  I  did  not  go  to  him 
when  I  made  the  April  payment,  to  see  how  much  I  was  going 
to  get  back,  simply  because  I  did  not  think  anything  about  it. 
I  paid  the  May  rent  about  the  15th  of  May.  That  was  the 
second  month's  rent  I  paid  for  the  restaurant  man,  and  then 
I  went  to  him  and  learned  that  he  claimed  he  had  no  rent 
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to  pay.  I  knew  from  the  start  that  I  was  not  going  to  occupy 
the  restaurant  room.  I  knew  in  May  I  was  not  going  to  get 
any  rent  for  the  restaurant  room,  but  I  did  not  noti^  Mr. 
Buck  until  the  6th  of  June.  In  the  meantime,  I  had  received 
from  the  plaintiff  the  whole  of  this  original  invoice,  $499.64. 

When  I  made  my  deal  with  Buck,  I  understood  that  the 
restaurant  man  was  leasing  from  HubbelL  I  thought  he  was, 
and  I  distinctly  understood  that  I  would  not  get  it.  I  used 
this  language  in  a  letter,  'After  looking  over  the  lease  care- 
fully, which  you  turned  over  to  me,  I  find  that  it  calls  for 
612,  614  and  616,  Mulberry,  and  nowhere  does  it  mention 
the  lunch  room.'  I  used  that  language  because  there  should 
have  been  some  exception  made  in  the  lease.  The  fact  is  that 
in  the  meantime  I  had  discovered  there  was  no  exception  in 
the  assignment  of  the  lease  to  me,  and  because  there  was  no 
such  exception,  I  stood  upon  the  letter  of  the  assignment, 
although  I  knew  I  was  not  to  get  that  comer." 

Another  circumstance  having  a  bearing  is  that  defendant 
took  possession  April  1,  1910.  Thereafter,  and  down  to  June 
23,  1910,  and  after  he  had  been  informed  that  the  restaurant 
people  were  not  to  pay  rent^  he  purchased,  from  time  to  time, 
merchandise  from  the  plaintiff,  to  the  extent  of  $499.64.  He 
daims  to  have  discovered  the  mistake  or  wrong  that  he  claims 
Buck  perpetrated  upon  him,  about  the  middle  of  May,  1910. 
Thereafter,  though  corresponding  frequently  with  plaintiff, 
he  makes  no  mention  thereof  until  the  letter  of  June  6,  1910. 
From  this  it  appears  that  he  did  not  become  inquisitive  until 
someone  asked  him  who  owned  the  restaurant,  and  then  he 
learned  that  the  restaurant  people  were  not  renting  from 
Hubbell.  He  then  calls  attention  to  the  fact  that  the  lease 
calls  for  the  whole  of  the  three  rooms.  He  then  says  that 
since  plaintiff  had  turned  the  lease  over  to  him,  plaintiff 
should  see  that  he  have  full  possession  at  once.  In  this  he 
does  not  claim  that  he  understood  at  the  time  of  the  negotia- 
tions that  he  was  to  have  possession  of  the  restaurant,  but 
makes  his  demand  for  possession  because  the  lease  and  plain- 
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tiff's  assignment  did  not  except  the  restaurant.  We  think, 
under  the  evidence,  that  defendant  knew  he  was  not  to 
receive  rent  for  the  restaurant  Some  of  the  evidence  bear- 
ing upon  this  has  been  already  set  oat^  and  we  shall  not 
further  consider  that. 

There  is  other  evidence  in  the  record  bearing  upon  this, 

but,  as  stated,  we  do  not  feel  justified  in  going  too  much  into 

detaiL    Where  there  is  a  mutual  mistake,  or  where  a  written 

instrument,  drawn  professedly  to  carry  out 

''  SS^oF^iN-         the  agreement  of  the  parties,  is  executed 

muuiaf  nH8-       uudcr  the  misapprehension  that  it  embodies 

of  drafts-  the  agreement,  whereas,  by  mistake  of  the 


draughtsman,  it  does  not  do  so,  equity  will 
reform  the  instrument  in  accordance  with  the  actual  agree- 
ment   Day  V.  Dyer,  171  Iowa  437,  and  cases. 

Plaintiff  offered  in  evidence  a  contract  between  plaintiff 
and  Goodwin  &  Qoggins,  and  it  is  said  by  appellant  that  such 
contract  and  the  evidence  in  connection  therewith  should  be 
disregarded,  and  they  say  that  the  trial  court  acted  upon  such 
testimony.  The  case  was  in  equity,  and  we  have  no  means 
of  knowing  whether  the  trial  court  did  act  upon  it  or  not. 
But,  without  discussing  this  feature  of  the  case,  we  are  satis- 
fied from  evidence  other  than  the  contract  that  the  evidence 
is  sufficient  to  sustain  the  decree. 

3.    The  next  point  is  that  the  court  erred  in  taxing  the 

costs  of  the  trial  to  defendant,  and,  as  we  understand  it,  they 

claim  there  should  have  been  an  apportionment.    Some  of  the 

items  in  the  different  accounts  are  not  dis- 

4.  <3o8T8:appor-    putcd,  and,  as  stated,  the  main  contest  was 

tionment:  *'  >  »  > 

Svery.*^  on  thc  reformation  of  the  assignment.  On 
this  issue,  plaintiff  was  successful.  There 
seems  to  have  been  no  contest  as  to  the  goods  sold,  but,  in 
any  event,  plaintiff  was  also  successful  in  this.  A  part  of 
one  item  in  defendant's  counterclaim  was  admitted,  so  that 
any  contest  as  to  which  defendant  was  successful  was  in 
regard  to  a  few  dollars  in  the  $58  item  in  the  counterclaim. 
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Any  costs  made  upon  this  we  think  were  not  of  sufficient 
amount  to  justify  an  apportionment  of  the  costs. 

4.  As  to  plaintiff's  appeal,  it  is  claimed  that  the  court 
erred  in  refusing  to  allow  interest  to  plaintiff  from  six  months 
after  the  date  of  the  last  item  in  its  open  account,  and  in 

allowing  interest  only  from  the  date  of  the 

5.  intsrbst:  decree.     Had  plaintiff  merely  sued  upon  an 

denclef**^*'        Open  account,  it  might  well  be  that  he  would 

be  entitled  to  interest  from  the  date  of  the 
last  item,  or  six  months  after;  but  plaintiff  did  not  do  this. 
An  attempt  was  made  as  late  as  June  14,  1910,  which  was 
later  than  the  last  item  of  plaintiff's  account,  to  settle  the 
difference  between  the  parties  in  regard  to  the  possession 
of  the  restaurant  room  or  the  rent  for  it.  On  that  date, 
plaintiff's  president  wrote  that  he  would  come  out  sometime 
later  and  go  over  the  grounds  carefully,  and  that  perhaps 
they  could  make  some  kind  of  arrangement  by  which  they 
could  divide  the  proceeds  of  the  rental  of  the  restaurant. 
Furthermore,  the  trial  court  found  that  after  the  last  item 
in  defendant's  account,  the  defendant  performed  work  and 
labor  worth  $58.19  for  plaintiff,  and  counsel  for  plaintiff  con- 
cede that  no  question  is  made  thereon  in  this  court;  so  that 
the  account  between  the  parties  was  still  open  and  unde- 
termined until  plaintiff  brought  its  action.  We  are  of  opinion 
that,  under  these  circumstances,  the  plaintiff  was  not  entitled 
to  interest  prior  to  the  decree. 

We  conclude,  therefore,  that  the  judgment  and  decree  of 
the  trial  court  was  right,  and  it  is  affirmed  on  both  appeals. — 
Affirmed. 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 


Vol.  1741a.— 8 


Digitized  by  VjOOQ IC 


114  City  of  Bloomfisld  v.  3tandley.      [174  Iowa 


City  of  Bloomfield,  Appellee,  v.  S.  S.  Standlby,  Appellant. 
City  of  Bloomfield,  Appellee,  v.  J.  P.  Toombs,  Appellant. 

MUNCIFIPAL  OOBPOSATIONS:  Ckmstmctioii  of  PattUe  Jmptow- 
ments— PftTing— Beaolution  of  Kecesslty— SolBeleiicy— ''Bfistbod 
of  Cknurtmctlon".  Detailed  particulaiity-  as  to  method  of  oonr 
»truoti<m  of  paving,  etc.,  is  not  required  in  the  ''resolution  of 
necessity''  provided  for  by  Sec.  810,  Code  Sup.,  1913.  Such 
resolution  is  sufficient  in  this  regard  if  it  states  in  a  general  way 
and  in  substance  that  the  improvement  will  be  constructed  in 
the  method  and  manner  provided  by  the  plans  and  specifications 
thereafter  to  be  adopted  by  the  council  before  bids  are  let,  even 
though  no  specific  reference  is  made  to  such  plans  and  specifi- 
cations. 

PRINCIPLE  APPLIED:  On  the  subject  of  (a)  materials  and 
(b)  method  of  construction,  the  notice  of  the  resolution  of  neces- 
sity provided: 

''The  materials  to  be  used  in  said  improvement  will  be  sand, 
gravel,  crushed  rock,  cement,  brick,  wood  blocks,  asphalt  and 
pitch,  any  one,  more  than  one  or  all  of  said  materials  may  be 
finally  adopted  for  said  improvement,  and  the  said  improvement 
shall  be  constructed  •  .  •  in  a  method  adopted  and  approved 
by  said  council." 

The  reaolution  of  necessity  contained  substantially  the  same 
provision.  No  plans  and  specifications  had  been  adopted  or  were 
on  file  when  the  reaolution  was  later  adopted,  but  such  were 
adopted  and  on  file  before  bide  were  invited.  The  notice  for  bids 
provided: 

"All  bids  shall  be  for  improvements  in  accordance  with  the 
plans  and  specifications  adopted  by  the  council  and  now  on  file 
with  the  city  clerk." 

Heldy  (a)  the  "method  of  construction"  was  sufficiently  stated 
in  the  resolution  of  necessity  and  (b)  the  subsequent  proceedings 
fully  protected  the  property  owner. 

Appeal  from  Davis  District  Court. — C.  W.  Vebmiuon, 

Judge. 

Saturday,  February  12,  1916. 

These  are  actions  involving  the  same  questions  and, 
although  not  consolidated  or  submitted  together,  they  will 


Digitized  by  VjOOQ IC 


Feb.  1916]    City  of  Bloomfield  v.  Standley.  115 

be  disposed  of  in  one  opinion.  Each  is  an  appeal  from  a 
special  assessment  against  defendant's  property  by  the  city 
council,  for  grading,  curbing  and  paving  certain  streets  upon 
which  the  property  abutted. — Affirmed. 

T.  P.  Bence  and  W,  W.  Epps,  for  appellants. 

John  F,  Scarborough  and  T.  A.  Ooodson,  for  appellee. 

Debmer,  J. — Sometime  in  the  year  1912,  the  city  council 

of  the  city  of  Bloomfield  concluded  to  grade,  pave,  curb  and 

gutter  some  of  the  streets  thereof  and,  to  that  end,  gave  notice 

of  a  proposed  resolution  of  necessity.     This 

**^o^ioN8°:*"      notice  was  published  for  the  required  time, 

Sf^SiwicVm^       and  the  resolution  was  passed.     Thereafter, 

SvingT*^"       proposals  for  bids  were  published,  and  these 

neoenity:^        bids  wcrc  Submitted  to  the  council  and  con- 

sufficiency:  _    .  _,  ,        • 

'^euiod  of  ^,      tracts  were  entered  into.    The  work  of  con- 

conatrucUon". 

struction  was  commenced  in  season  and  com- 
pleted some  time  prior  to  January  1,  1913.  Schedules  for 
assessment  of  the  costs  and  expenses  thereof  were  made  and 
notices  given  of  a  hearing  thereof  and,  on  January  31,  1913, 
the  council  met  to  hear  objections  filed  to  the  assessments  and, 
the  objections  and  protests  filed  by  defendants  herein  to  the 
proposed  assessments  against  their  property  having  been  over- 
ruled, the  assessments  were  confirmed  and  established.  The 
defendants  each  appealed  to  the  district  court,  where  the 
objections  were  again  heard,  resulting  in  judgments  confirm- 
ing the  assessments  as  ordered  by  the  council.  Defendants' 
appeals  are  from  these  assessments.  Whilst  many  objections 
were  made  to  the  proposed  assessments  before  the  city  coimcil, 
some  of  which  were  renewed  in  the  district  court,  the  only 
question  presented  here  is  the  right  of  the  city  council  to 
make  any  assessment  at  all,  for  the  reason  that  it  never 
acquired  any  jurisdiction  of  the  matter,  because  of  defects  in 
the  original  proceedings, — ^that  is,  in  the  resolution  of  neces- 
sity, the  notice  thereof,  the  proposals  for  bids,  the  bids  them- 
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selves  and  the  contract  as  let ;  and  these  latter  revolve  around 
one  or  two  central  propositions.  These  may  be  stated  as  fol- 
lows: 

The  notice  of  the  resolution  of  necessity,  which  was  pub- 
lished for  the  necessary  time,  recited  that : 

**The  material  to  be  used  in  said  improvement  will  be 
sand,  gravel,  crushed  rock,  cement,  brick,  wood  blocks,  asphalt 
and  pitch,  any  one,  more  than  one,  or  all  of  said  materials 
may  be  finally  adopted  for  said  improvement,  and  the  said 
improvement  shall  be  constructed  ...  in  a  method 
adopted  and  approved  by  said  council.'' 

The  resolution  was  passed  May  31, 1912,  and  at  that  time, 
no  plans  or  specifications  for  the  pavement  as  finally  laid  had 
been  adopted  or  were  on  file  with  the  clerk.  These  were  not 
presented  by  the  engineer  and  adopted  by  the  council  until 
June  19,  1912,  and  after  this  was  done,  the  council  concluded 
,to  receive  bids  on  all  sorts  of  pavement,  including,  by  an 
amended  resolution,  asphaltic  concrete  pavement.  On  June 
24,  1912,  bids  were  received  and  opened.  On  the  25th  of  the 
same  month,  the  council  by  vote  rejected  all  bids  and  new 
plans  and  specifications  were  approved  and  adopted  and,  on 
the  same  day,  notice  of  proposals  for  bids  under  these  plans 
and  specifications  was  given.    This  notice  recited  that : 

**A11  bids  shall  be  for  improvements  in  accordance  with 
the  plans  and  specifications  adopted  by  the  council  and 
now  on  file  with  the  city  clerk,  and  must  be  made  on  blanks 
furnished  by  the  city  clerk  or  attached  to  the  specifications." 

The  notice  was  duly  published  and,  on  July  16th,  the 
new  bids  were  opened  and  considered  and  the  contracts 
awarded  and,  under  these  contracts,  the  labor  was  performed 
and  accepted  by  the  council.  Subsequent  proceedings  were 
either  regular  or  are  not  challenged  on  this  appeal. 

Of  the  many  objections  and  exceptions  taken  and  filed 
before  the  city  council  and  insisted  upon  in  the  district  court, 
the  only  one  relied  upon  here  is  the  sufficiency  of  the  resolu- 
tion of  necessity,  the  notice  thereof,  the  notice  to  bidders  and 
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the  failure  to  adtfpt  definite  plans  and  specifications  until 
after  the  resolution  of  necessity  was  passed.  It  will  be 
observed  that  these  plans  and  specifications  were  on  file  in 
the  city  clerk's  office  before  the  notice  of  proposals  for  bids 
was  given,  and  that  the  final  notice  expressly  referred  to  these 
plans  and  specifications.  The  sufficiency  of  these  plans  and 
specifications  is  not  challenged,  save  as  to  time  of  filing.  Six 
bids  were  received  pursuant  to  the  notice,  and  these  covered 
cement  curbing  and  paving,  as  well  as  grading,  concrete 
bitumen  or  dolorway,  brick  pavement  with  sand  and  cement 
and  asphalt  filler  and  asphaltic  concrete.  At  least  three 
bids  covered  asphaltic  concrete,  and  the  lowest  of  these  was 
accepted.  After  acceptance,  the  winner  assigned  its  contract 
to  another,  and  the  contract  was  made  with  the  assignee. 
Prior  to  the  adoption  of  Chapters  40  and  41  of  the  Acts  of 
the  Thirty-fourth  Qeneral  Assembly,  the  statute  with  refer- 
ence to  the  resolutions  of  necessity  and  preliminary  notice 
required  that  they  ''state  the  kind  of  material  to  be  used  and 
the  method  of  construction".  See  Sec.  810,  Code,  1897.  The 
Thirty-fourth  General  Assembly  made  this  act  read: 

"When  the  council  of  any  such  city  shall  deem  it  advisa- 
ble or  necessary  to  make  or  reconstruct  any  street  improve- 
ment or  sewer  authorized  in  this  chapter,  it  shall,  in  a  pro- 
posed resolution,  declare  such  necessity  or  advisability,  stating 
the  one  or  more  kinds  of  material  proposed  to  be  used  and 
method  of  construction,  whether  abutting  property  will  be 
assessed,  and,  in  case  of  sewers,  the  one  or  more  kinds  and 
size,  and  what  adjacent  property  is  proposed  to  be  assessed 
therefor,  and  in  both  cases  designate  the  location  and  terminal 
points  thereof,  and  cause  twenty  days'  notice  of  the  time  when 
said  resolution  will  be  considered  by  it  for  passage  to  be 
given  by  four  publications  in  some  newspaper  of  general 
circulation  published  in  the  city,  the  last  of  which  shall  be 
not  less  than  two  nor  more  than  four  weeks  prior  to  the  time 
fixed  for  its  consideration,  at  which  time  the  owners  of  the 
property  subject  to  assessment  for  the  same  may  appear  and 
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make  objection  to  the  contemplated  improvement  or  sewer 
and  the  passage  of  said  proposed  resolution,  at  which  hearing 
the  same  may  be  amended  and  passed,  or  passed  as  proposed." 

The  resolution  contained  the  following  statement  with 
reference  to  the  kinds  of  material  to  be  used,  and  also  the 
method  of  construction: 

''That  the  materials  from  which  the  said  pavement,  gut- 
tering and  curbing  will  be  constructed  is  sand,  gravel,  rock, 
cement,  brick,  asphalt,  pitch,  any  one,  more  than  one,  or  all 
of  said  materials  may  be  used  in  such  proportions  and  manner 
and  on  such  streets  or  portions  of  streets  as  may  be  found 
advisable  and  finally  determined  upon  and  adopted  by  the 
council  when  or  before  the  contract  for  making  said  improve- 
ments shall  be  let. ' ' 

It  also  provided  that  the  construction  should  be  in 
accordance  with  plans  and  specifications  thereafter  to  be 
adopted  by  the  council.  So  far  as  material,  the  contents  of 
the  notice  have  already  been  set  forth.  The  plans  and  speci- 
fications, when  presented  and  adopted,  stated  the  materials 
to  be  used  and  the  method  of  construction  with  sufficient 
fullness.  None  of  the  parties  to  these  appeals  appeared  to 
object  to  the  resolution  and  they  never  appeared  to  any  of 
the  notices,  until  the  time  came  for  assessing  their  property. 
Under  the  law  before  its  change  by  the  Thirty-fourth  (General 
Assembly,  passage  of  the  resolution  of  the  necessity  and  the 
giving  of  notice  thereof  were  jurisdictional  steps,  and  without 
them,  the  council  could  not  act.  If  it  assumed  to  act  without 
them,  it  could  not  assess  at  all,  unless  in  virtue  of  a  statute 
authorizing  a  re-assessment  when  the  so-called  jurisdictional 
steps  were  not  complied  with.  The  resolution  in  this  case 
was  duly  passed  and  timely  notice  was  given,  so  that  the  case 
turns  upon  the  sufficiency  of  the  contents  thereof.  It  was  not 
required  of  either  that  it  state  the  exact  kind  or  quality  of 
material,  for  the  statute  now  says  that  each  may  state  the 
kind  or  kinds  of  material  to  be  used.  Neither,  however, 
stated  the  exact  method  of  construction  after  the  kind  of 
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material  had  been  selected ;  but  it  was  stated  that  the  materials, 
when  selected,  should  be  used  in  such  proportion  and  manner 
as  ''may  be  found  advisable  and  finally  determined  upon  and 
adopted  by  the  councir'.  This  manifestly  had  reference  to 
the  preparation  of  proper  plans  and  specifications  and  the 
adoption  thereof  before  proposals  for  bids  were  made,  or  at 
least  before  notice  thereof  was  given. 

Such  plans  and  specifications  were  procured,  afterwards 
amended  and  finally  adopted  before  final  notices  of  proposals 
for  bids  were  published.  The  real  and  only  question,  then, 
is:  Was  this  a  sufficient  statement  of  the  method  of  con- 
struction, or,  rather,  were  the  plans  and  specifications  referred 
to  timely,  or  should  they  have  been  embodied  in  the  resolu- 
tion of  necessity  or  placed  on  file  before  that  resolution  was 
finally  adopted,  instead  of  being  placed  on  file  after  the 
adoption  of  the  resolution  and  before  requesting  proposals 
for  bidst    This  is  the  crux  of  the  case. 

The  manifest  purpose  of  the  initial  resolution  and  of  the 
notice  thereof  is  to  bring  before  the  parties  in  interest  the 
question  as  to  whether  or  not  any  pavement  should  be  laid, 
and  to  give  all  an  opportunity  to  be  heard  upon  that  question. 
It  is  not  now  required  that  the  resolution  state  the  exact  kind 
of  material  to  be  used,  and  hence  plans  and  specifications  for 
each  kind  at  that  time  woidd  be  a  useless  and  expensive 
formality.  Doubtless  the  general  question  of  whether  the 
pavement,  if  established,  should  be  of  brick,  concrete,  asphalt, 
asphaltic  concrete  or  creosote  blocks  or  something  else  might 
be  a  proper  matter  for  consideration ;  but  detailed  plans  and 
specifications  involving  expert  advice  and  service  would 
answer  little  purpose.  After  the  question  of  pavement  or 
no  pavement  is  decided,  the  next  question  is  the  material  to 
be  used,  and  finally  the  method  of  construction.  Upon  these 
latter  questions,  the  council,  having  acquired  jurisdiction  by 
giving  the  original  notice  and  the  adoption  of  the  resolution, 
held  it  for  further  consideration  of  the  kind  of  material  to 
be  used  and  the  method  of  construction,  and  everyone  in 
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interest  was  bound  to  take  notice  of  the  adjournments  neces- 
sary to  accomplish  that  purpose.  If  the  council  in  its  wisdom 
concluded  that  it  was  not  wise  to  select  the  material  and  adopt 
methods  for  construction  until  after  bids  were  received, — 
as  was  doubtless  the  case,  for  such  a  course  would  be  that  of 
prudence, — it  might  then  secure  its  plans  and  specifications 
covering  all  kinds  of  material,  in  order  to  balance  one  against 
the  other,  as  was  done  in  this  case ;  and,  after  procuring  them, 
all  parties  in  interest  were  protected  by  the  notice  given  to 
bidders,  which  made  specific  reference  to  these  plans  and 
specifications.  This  protection  was  afforded  here,  and  all 
bidders  were  advised  not  only  of  what  they  might  bid  on,  but 
the  methods  of  construction  of  the  different  kinds  of  material. 

Property  owners  were  either  required  to  take  notice  of 
these  proceedings — for  no  other  notice  is  required — or  else 
they  are  bound  by  the  published  notice  of  proposals  for  bids ; 
and  in  either  event  they  had  the  right,  when  these  bids  were 
opened  for  consideration,  to  object  both  to  the  kind  of  material 
and  the  method  of  construction  under  which  the  bid  was 
made.  That  is  to  say,  they  had  the  right,  for  example,  to  say 
that  the  bid  for  brick  pavement  should  not  be  considered 
because  the  plans  and  specifications  for  that  kind  of  a  pave- 
ment were  inadequate,  whereas  the  bid  on  asphaltic  concrete, 
although  perhaps  higher,  should  be  accepted,  because  the 
method  of  construction  guaranteed  better  results.  In  other 
words,  the  rights  of  the  property  owner  are  sufficiently 
guarded  in  this  respect.  It  is  true  that  the  statute  says  that 
the  proposed  resolution  shall  state  **the  method  of  construc- 
tion"; but  under  the  law  as  it  stood  before  its  amendment, 
it  was  held  unnecessary  to  have  plans  and  specifications  at 
the  time  the  resolution  of  necessity  is  passed.  Oilcrest  v.  City 
of  De$  Moines,  157  Iowa  625;  Nixon  v.  City  of  Burlington, 
141  Iowa  316,  322;  In  re  Apple,  161  Iowa  314.  In  the  Nixon 
case,  it  is  said: 

^^It  is  true  that  the  statute  (Code  Section  810)  requires 
the  resolution  to  state,  among  other  things,  the  kind  of  pave* 


Digitized  by  VjOOQ IC 


Feb.  1916]    City  of  Bloomfield  v.  Standley.  121 

ment  proposed  and  the  method  of  construction;  but  this,  we 
think,  does  not  make  it  mandatory  that  all  details  of  the 
materials  to  be  used  and  the  method  and  manner  of  their 
use  shall  be  set  forth  in  the  preliminary  resolution. '* 

Since  that  time,  it  has  been  held  that  the  plans  and 
specifications  need  not  be  filed  until  needed  for  the  purpose  of 
securing  bids.  See  Miller  v.  Oelwein,  155  Iowa  706.  In  that 
case,  the  court  said : 

''Such  plans  and  specifications  are  for  the  purpose  of 
entering  into  a  contract,  and  not  for  the  purpose  of  advising 
the  property  owner  of  the  nature  of  the  proposed  improve- 
ment." 

In  the  Nixon  case,  supra,  it  was  held  unnecessary  to  do 
more  than  state  in  the  original  resolution  that  the  pavement 
was  to  be  constructed  of  brick  (as  the  statute  then  required 
that  the  kind  of  material  should  be  stated) ;  as  it  should  be 
understood  that  the  engineer  would  prepare  suitable  plans  and 
specifications  for  the  construction  of  that  particular  kind  of 
pavement.  The  Oilcrest  case  also  affirms  the  same  doctrine. 
These  cases  seem  to  settle  the  only  propositions  relied  upon 
by  the  appellants,  and  it  follows  that  the  district  court  did  not 
err  in  sustaining  the  assessments. 

We  note,  however,  that  in  each  case,  appellee  has  filed 
a  long  amended  abstract,  containing  a  great  deal  of  the  record 
in  no  manner  material  to  a  disposition  of  the  question  pre-, 
sented.  Everything  material  to  be  shown,  in  addition  to  that 
contained  in  appellants'  abstracts,  could  have  been  embodied 
in  an  abstract  of  not  exceeding  15  pages.  We  therefore  order 
that  the  cost  of  printing  all  except  15  pages  of  appellee's 
additional  abstract  be  taxed  in  each  case  to  appellee.  The 
decrees,  however,  must  be  and  they  are  each — Affirmed, 

Evans,  C.  J.,  Weaver  and  Pbbston,  JJ.,  concur. 
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In  ke  Estate  op  Bruce  Pauly,  Deceased. 

Emory  Plowman,  Administrator,  Appellant,  v.  Sarah   E. 

King,  Appellee. 

WORK  AMD  IiABOB:    By  Member  of  Family— When  Campensation 

1  Becoveiable.  Becovery  may  be  bad  against  the  estate  of  an 
infant  for  services  and  support  rendered  to  the  infant  by  a  rela- 
tive who  was  under  no  legal  obligation  to  give  them  when  the 
services  and  support  were  rendered  under  such  circumstances  as 
fairly  imply  an  understanding  that  the  relative  was  to  receive 
compensation, 

WOBK  AND  IiABOB:    By  Member  of  Family—- Becovery— Evideoce. 

2  Evidence  reviewed,  and  held  to  justify  the  jury  in  finding  that 
services  rendered  by  a  grandmother  to  her  grandchild  were  ren- 
dered under  circumstances  implying  an  understanding  that  she 
was  to  be  compensated  therefor. 

APPEAL  AMD  EBBOB:    Assigmnent  of  Errors— Sufficiency— Qmni- 

3  bmi  Assigmnents.  Each  assignment  of  error  should  be  sufficient 
in  itself  to  disclose  the  particular  proposition  which  appellant 
desires  to  present.  It  follows  that  omnibus  assignments  will  be 
disregarded. 

PBINOIPLE  APPLIED:  An  assignment  was:  ''The  eourt 
erred  in  overruling  appellant ^s  motion  for  a  new  trial.''  This 
motion  involved  nine  different  grounds,  including  exceptions  (a) 
to  rulings  on  evidence,  (b)  to  instructions,  (c)  to  the  denial  of 
a  motion  for  a  directed  verdict,  and  (d)  to  the  amount  of  the 
verdict.    Held,  assignment  not  sufficiently  specific. 

WOBK  Ain>  JmABOR:    By  Member  of  Family— Value  of  flervioea— 

4  •  Evidence — Sufficiency.    Evidence  reviewed,  and  held  to  be  suffi- 

ciently definite  to  enable  the  jury,  in  their  computation,  to  differ- 
entiate between  the  value  of  the  time  for  which  plaintiff  could 
recover  and  the  value  of  the  time  for  which  no  recovery  could 
be  had,  under  the  ruling  of  the  court. 

WITNESSES:    Competency— Value  of  Keep  of  Child— Opinion  Evi- 

5  dence.  Men  and  women  having  experience  in  the  care  and  rais- 
ing of  children  in  the  neighborhood  in  question  are  competent 
witnesses  to  testify  to  the  value  of  services  and  support  rendered 
to  a  child. 

EVIDENCE:     Opinion  Evidence— Care  of  Children— Valne.     Thoae 

6  having  experience  in  the  care  and  raising  of  children  in  the 


Digitized  by  VjOOQ IC 


Feb.  1916]     In  be  Estate  op  Pauly.  123 

neighborhood  in  question  maj  give  theic  opinion  as  to  the  value 
of  services  and  support  rendered  to  a  child. 

BfPANTS:    NfyfwiniTlfW    TrfaMity— Ertata  of  Infaiit.    The  estate  of 

7  an  infant  is  liable  for  necessaries  furnished  the  infant,  especially 
where  the  parent  failed  to  furnish  them. 

INFANTS:    Nee— saiias    Pare  and  Sapport    Care  and  support  in  the 

8  helplessness  of  extreme  youth  are  necessaries. 

Appeal  from  Van  Buren  District  Court. — ^D.  M.  Andbbson, 

Judge. 

Saturday,  February  12,  1916. 

The  opinion  sufficiently  states  the  case. — Affirmed. 

John  F.  Webber  and  W.  A.  Work,  for  appellant. 

H.  C.  Taylor,  Walker  &  McBeih,  for  appellee. 

Weaver,  J. — James  F.  King  and  his  wife,  Sarah  E.  King, 
were  the  parents  of  one  child,  a  daughter,  Lettie  F.  King. 
The  daughter  married  one  Henry  Pauly,  and  of  that  marriage, 
one  child,  Bruce  K.  Pauly,  was  bom.  Within  ten  days  after 
the  birth  of  this  child,  its  mother  died,  and  her  body  was 
brought  to  the  home  of  her  parents  at  Milton,  loWa,  for 
burial.  The  babe  was  at  the  same  time  brought  to  the  home 
of  its  grandparents,  and  thenceforward  remained  in  that 
home  until  its  death,  12  years  later.  The  circumstances 
under  which  the  grandparents  received  and  thereafter  kept 
the  child  are  the  subject  of  dispute,  as  will  be  hereafter 
mentioned  more  particularly.  The  father,  Henry  Pauly, 
returned  to  his  home  or  place  of  residence  in  another  state, 
and  thereafter,  with  a  single  interval  of  a  few  months,  did 
not  again  take  up  his  residence  in  Iowa.  He  is  now,  and  for 
a  considerable  period  has  been,  a  resident  of  Chicago,  Illinois. 
He  has  married  again  and  maintains  a  home  of  his  own. 
During  the  lifetime  of  the  child,  its  father  visited  him  occa- 
sionally but  not  frequently.  On  one  occasion,  he  sent  the 
grandmother  $8  with  which  to  buy  a  baby  carriage,  and  at 
another  time,  he  paid  for  a  suit  of  clothes  and  a  pair  of  shoes 
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for  the  boy.  Other  gifts  or  contributions  by  him  were  of 
merely  nominal  value.  After  the  marriage  of  his  daughter 
to  Pauly,  and  before  her  death,  James  P.  King  made  a  will, 
by  which  he  bequeathed  to  his  wife  all  his  personal  estate  of 
every  kind,  and  in  addition  thereto  devised  to  her  a  life 
estate  in  about  60  acres  of  land  owned  by  him  in  Davis  County, 
Iowa,  and  another  tract  of  60  acres  in  Scotland  County, 
Missouri,  with  remainder  therein  for  life  to  his  daughter, 
Lettie  P.  Pauly,  and  remainder  over  in  fee  "to  be,  vested  in 
the  rights  of  her  offspring  equally".  In  the  year  1905,  the 
testator  died,  and  the  will  above  mentioned  was  duly  admitted 
to  probate.  Under  this  will,  the  child,  Bruce  K.  Pauly, 
became  vested  with  a  fee  in  the  lands  described,  subject  to  the 
life  estate  of  his  grandmother,  and,  upon  his  dying  intestate, 
the  title  acquired  by  him  under  the  grandfather's  will  passed 
to  his  father,  Henry  Pauly.  An  administrator  of  the  boy's 
estate  having  been  appointed,  the  grandmother,  Sarah  E. 
King,  filed  a  claim  against  his  estate  for  his  keeping  and  for 
care  bestowed  and  services  rendered  for  the  12  years  or 
more  in  which  she  had  him  in  her  charge,  in  the  sum  of  $7,680. 
The  administrator  denied  the  claim.  The  issue  was  tried  to 
a  jury,  which  rendered  a  verdict  in  the  grandmother's  favor 
for  $3,250.  The  administrator's  motion  for  a  new  trial  was 
denied,  and  an  appeal  has  been  taken.  It  may  be  remarked 
at  this  point  that  the  case  appears  to  be  incorrectly  entitled, 
the  proper  order  of  the  parties  being  reversed;  but,  as  the 
entire  record  seems  to  have  been  made  up  in  this  manner,  w<3 
adopt  the  caption  made  use  of  by  the  parties. 

I.    The  appellant's  first  proposition,  fortified  by  a  very 

liberal  citation  of  authorities,  is  that,  without  a  contract, 

express  or  implied,  the  law  presumes  that  services  and  support 

of  the  character  for  which  appellee  claims 

1.  Work  AND  compensation  were  rendered  as  a  matter  of 

LABOR :  by  '^ 

farSS?'''when      family  regard,  love  and  affection,  and  create 

JSovwabil?"      no  obligation  on  the  part  of  the  beneficiary 

to  make  payment  therefor.    That  such  is  the 
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general  rule,  there  can  be  no  doubt ;  but  it  is  equally  true  that 
there  is  no  conclusive  presumption  to  that  effect,  unless  it  be 
in  favor  of  the  infant  child  in  the  home  of  its  parent,  and  if 
the  child  be  admitted  to  the  home  or  family  of  one  charged 
with  no  legal  duty  for  its  support,  under  circumstances 
justifying  the  inference  that  compensation  is  intended  and 
expected,  then  the  law  will  imply  an  obligation  to  pay  the 
reasonable  value  of  the  services  so  rendered.  This  rule  is 
expressly  recognized  in  all  the  cases  cited  by  appellant,  and 
in  many  of  them,  recoveries  of  this  character  have  been  sus- 
tained. The  rule  which  prevails  in  some  jurisdictions,  that 
recovery  cannot  be  had  in  such  cases  without  proof  of  an 
express  contract  to  pay  therefor,  does  not  prevail  in  this 
stAte.  Oenerally  speaking,  proof  that  one  claiming  payment 
for  such  service  was  at  the  time  a  member  of  the  same  house- 
hold with  the  person  against  whom  it  is  asserted,  does  no 
more  than  to  remove  the  presumption  ordinarily  obtaining 
that  valuable  service  performed  by  one  for  another  is  ren- 
dered with  view  to  compensation,  and  leaves  the  question  to 
be  decided  upon  all  the  facts,  including  that  of  relation- 
ship, without  the  aid  of  any  presumption  of  contract.  The 
rule  as  stated  by  the  Virginia  court  is  that: 

'^In  the  absence  of  direct  proof  of  any  express  contract, 
the  question  always  is,  Can  it  be  reasonably  inferred  that 
.  pecuniary  compensation  was  in  the  view  of  the  parties  at  the 
time  the  services  were  rendered?  and  the  solution  of  that 
question  depends  on  a  consideration  of  all  the  circumstances 
of  the  case,  the  relationship  of  the  parties  being  o'ne  of  these 
circumstances."  HarsKberger  v.  Alger ,  31  Gratt.  (Va.)  52; 
Sianshury  v.  Siansbwry's  Adminisiratars,  20  W.  Va.  23. 

It  has  also  been  held  that  proof  of  family  relationship 
creates  no  presumption  against  the  claimant  aside  from  the 
ordinary  burden  of  proof,  but  leaves  his  right  to  compensa- 
tion to  be  determined  as  a  question  of  fact  from  the  peculiar 
circumstances  and  conditions  existing  in  each  case,  and  that, 
if  there  is  any  presumption  in  a  given  case  that  the  services 
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were  gratuitous,  it  is  clearly  a  presumption  of  fact,  and  not 
of  law.  Saunders  v.  Saunders,  90  Me.  284.  Other  cases 
assume  the  rule  to  be  that  proof  of  the  family  relationship 
raises  a  presumption  that  the  services  were  rendered  gratui- 
tously; but  even  when  stated  in  this  manner,  it  would  seem 
to  do  no  more  than  to  cast  upon  the  claimant  the  burden  not 
only  of  proving  the  performance  of  the  alleged  service,  but 
also  of  showing  facts  from  which  the  expectation  or  promise 
of  compensation  may  be  inferred.  It  is  to  be  admitted  that, 
while  there  is  no  wide  difference  in  the  rule  recognized  by  all 
courts  which  do  not  hold  rigidly  to  the  doctrine  that  recovery 
in  such  cases  can  be  had  only  upon  proof  of  express  contract, 
there  has  been  much  difference  in  the  liberality  with  which 
that  rule  has  been  applied.  This  court,  we  think,  has  gone 
to  neither  extreme  and,  while  admitting  the  right  to  recover 
upon  claims  of  apparent  merit  fairly  supported  by  the  evi- 
dence, has  refused  to  open  a  door  through  which  the  estates 
of  deceased  persons  may  be  raided  for  the  satisfaction  of 
demands  having  no  substantial  foundation. 
2.  Work  j^  The  question  then  arises  upon  the  record 

farS^f  n^  before  us  whether  there  is  any  evidence  upon 
oavOTy:evi-  which  the  jury  could  properly  find  for  the 
appellee.  Of  that  we  think  there  can  be  no 
doubt.  The  law  requires  us  to  give  the  evidence  the  most 
favorable  construction  it  will  reasonably  bear  in  support  of 
the  verdict.  The  evidence  fairly  tends  to  show  that  the  father 
of  this  motherless  infant  brought  it  when  but  10  days  old  to 
the  home  tff  the  appellee.  He  had  no  home  of  his  own  suit- 
able for  its  keeping.  The  heart  of  the  grandmother  naturally 
opened  for  the  reception  of  the  helpless  child  into  her  care; 
but,  whether  from  a  distrust  of  the  son-in-law  or  from  a 
desire  to  be  protected  in  her  right  to  the  possession  of  the 
child  should  she  take  him  into  her  family,  she  offered  to  take 
and  keep  him  as  her  own,  provided  the  father  would  execute 
papers  of  adoption  to  her,  or,  as  she  expressed  it,  ''give  her 
a  deed"  to  the  child.    This  he  declined  to  do,  but  went  away 
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leaving  the  child  in  appellee's  possession  for  the  time  being, 
apparently  without  any  definite  understanding  as  to  the 
period  or  terms  of  its  stay  there.  Some  30  days  later,  he 
returned  to  the  appellee,  and,  according  to  a  witness  who  was 
present,  he  said,  ''I  don't  know  what  I  am  going  to  do  with 
Bruce.  I  can't  find  anybody  that  will  keep  him.  I  guess  that 
I  will  have  to  leave  him  here."  Then,  appellee  having  again 
said  that  she  did  not  want  to  keep  him  unless  Henry  (the 
father)  "would  give  him  to  her — adopt  him",  he  answered 
that  "he  would  leave  the  child  there  and  make  it  right  with 
her  for  the  time  he  was  there."  Thereafter,  the  record  does 
not  seem  to  disclose  any  specific  conversation  or  understand- 
ing between  the  father  and  appellee  concerning  the  precise 
nature  of  appellee's  custody  of  the  child.  After  the  first 
year,  the  visits  of  the  parent  became  fewer,  and  it  is  perhaps 
not  strange  that  parent  and  child  grew  apart  and  the  ties 
between  them  became  more  nominal  than  actual.  When  the 
lad  was  about  to  die,  the  father  came  and  remained  until 
after  the  death  and  burial.  Later,  he,  for  a  time,  declined 
to  pay  the  undertaker's  bill,  claiming  that  appellee  ought  to 
pay  it  or  had  said  that  she  would  pay  it;  but  after  some 
time  he  did  pay  it,  or  the  principal  part  of  it.  Whether  at 
the  time  of  this  episode  he  knew  that  the  boy  had  died  pos- 
sessed of  an  estate  of  which  he  was  himself  the  heir  does  not 
appear.  It  is  true  that  he  denies  much  of  the  conversations 
and  statements  ascribed  to  him  by  the  appellee  and  her  wit- 
nesses concerning  the  conditions  under  which  the  child  was 
left  in  the  care  of  the  latter,  and  in  some  of  his  denials  he 
has  more  or  less  corroboration.  But  the  veracity  of  the  wit- 
nesses and  the  weight  and  value  of  their  testimony  were 
matters  for  the  jury  alone,  and  the  verdict  indicates  a  find- 
ing that  the  preponderance  of  the  credible  evidence  is  with 
the  appellee.  That  finding  the  court  must  accept  as  final. 
The  effect  of  the  verdict,  taken  in  connection  with  the  in- 
structions given  by  the  court  to  the  jury,  is  to  sustain  appel-' 
lee's  contention,  and  to  find  that  the  infant  was  left  by  the 
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father  in  her  care  under  circumstances  implying  an  under- 
standing that  she  was  to  be  compensated  for  her  services. 
It  is  no  doubt  true  that  appellee  wanted  the  child,  that  she 
loved  it,  not  only  for  its  own  sake,  but  for  the  sake  of  her 
dead  daughter,  and  that  if  it  were  necessary  in  order  to  have 
and  keep  him  she  would  readily  have  foregone  all  thought 
of  compensation;  but  these  facts  are  not  necessarily  incon- 
sistent with  the  jury's  finding  that  she  did  not  so  receive 
him. 

II.  Appellant  further  assigns  error  as  follows:  ^'The 
court  erred  in  overruling  appellant's  motion  for  a  new  trial." 
The  motion  for  new  trial  is  based  upon  nine  distinct  grounds, 

including  exceptions  to  rulings  on  the  admis- 

*'  mSSr^b^        ^^^^  ^^  evidence ;  to  instructions  to  the  jury ; 

IrfSST'^ai^-      to  the  denial  of  a  motion  for  directed  ver- 

bSfSiiS"*"     diet;  and  to  the  amount  of  the  verdict.  While 

formal  assignments  of  error  are  no  longer 
required,  it  remains  true  that  an  appeal  in  a  law  action 
brings  the  case  to  this  court  tbr  no  other  purpose  than  the 
consideration  of  errors  which  the  appellant  alleges  appear 
in  the  record  of  the  proceedings  below;  and,  unless  such 
errors  are  in  some  manner  pointed  out  and  argued,  there  is 
nothing  presented  for  our  consideration.  By  Section  53  of 
our  rules,  it  is  required  that,  if  counsel  desires  the  court  to 
pass  upon  any  particular  questions,  he  shall  state  in  separate 
numbered  propositions  each  error  relied  upon,  with  a  brief 
and  concise  statement  of  facts  presenting  the  alleged  errors 
and  exceptions.  A  single  general  sweeping  assignment  of 
error,  including  numerous  rulings  and  exceptions,  has  always 
been  held  too  vague  and  general  to  present  any  proposition 
for  our  decision.  Skeels  v.  Porter,  165  Iowa  255;  Jones  v. 
General  Construciian  Co.,  150  Iowa  194;  Boech  v.  Modem 
Woodmen  of  A.,  162  Iowa  159,  160 ;  Dale  v.  Colfax  Consolir 
dated  Coal  Co.,  131  Iowa  67,  74.  We  have,  however,  examined 
the  record  as  to  the  motion  for  new  trial,  and,  in  so  far  as  the 
grounds  thereof  are  stated  with  particularity,  they  are,  with 
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perhaps  one  exception,  governed  by  our  conclusions  already 
announced,  and  no  error  was  committed  in  denying  a  new 
trial  thereon. 

The  one  question  upon  which  further  comment  is  proper 

arises  as  follows:    It  appears  that  James  F.  King,. husband 

of  the  appellee,  died  some  four  years  after  the  young  child 

was  left  with  its  grandparents,  and,  upon 

4.  woBKAND  objection  raised  by  the  appellant,  the  trial 

mmberof         oourt  rulcd  that  the  appellee  could  not  re- 

family:  '^'^ 

jj^«^'jf«rv-     cover  for  the  keeping  and  care  given  the 

dSSSy!*"*"  child  while  her  husband  lived,  and  that  her 
recovery,  if  any,  should  be  confined  to  the 
time  between  the  death  of  Mr.  King  and  the  death  of  the 
child,  some  eight  years  later.  This  ruling  appears  to  have 
been  made  after  appellee's  evidence  was  introduced,  and  ap- 
pellant now  makes  the  point  that  the  evidence  of  the  reason- 
able value  of  the  service  rendered  was  directed  to  the  entire 
time  that  the  child  was  in  appellee's  home,  including  the 
four  years  above  mentioned,  and  that  there  is  nothing  in 
the  record  upon  which  the  jury  could  assess  or  estimate  such 
value  for  the  eight-year  period.  But  this  objection  cannot 
be  sustained.  An  examination  of  the  record  shows  that  most 
of  the  witnesses  gave  their  estimate  on  the  basis  of  com- 
pensation by  the  week  or  month  or  year,  and  we  think  it 
clearly  sufficient  to  sustain  the  verdict.  It  is  perhaps  a  fair 
question  whether,  if  the  right  of  recovery  for  the  first  four 
years  was  in  James  F.  King,  such  right  did  not  pass  to  the 
appellee  under  the  terms  of  her  husband's  will;  but,  as  she 
has  not  appealed,  the  ruling  of  the  trial  court  with  respect 
thereto  is  final.  Again,  it  is  said  that  none 
^'  com  ""ten?'-       ^^  *^^  pcrsous  testifying  to  the  value  of  ap- 

ofciSkf:'^**'^      pellee's  services   were  competent  witnesses. 

opinion  evi-  rpj^^  objection  is  without  merit.  As  a  rule, 
the  witnesses  were  men  and  women  having 
experience  in  the  care  and  raising  of  children.  None,  per- 
VOL.  174  lA.— 9 
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haps,  had  rendered  such  service  under  circumstances  in  all 
respects  parallel  to  those  of  the  present  case.  Nor  was  such 
experience  required  to  qualify  them  to  speak.  Such  circum- 
stances are  too  infrequent  to  establish  anything  which  may 
be  called  customary  or  prevailing  prices  or  values,  and  just 
compensation  therein  can  be  estimated  only  by  reference 
to  the  common  experience  and  observation  of 
*  opiSon^i-        those  who  have  performed  services  and  borne 

ddicQ  *  c&rd 

of  children:        expenses  of  an  analogous  character.   Parents 

value. 

and  heads  of  families  and  other  persons  in 
the  same  general  neighborhood  to  whom  the  care  and  keeping 
of  children  have  been  committed  are  presumably  competent 
to  testify  concerning  the  reasonable  value  of  their  care  and 
keeping. 

III.  It  is  further  argued  that  the  verdict  is  clearly 
excessive.  An  examination  of  the  record  at  this  point  dis- 
closes that  the  evidence  on  the  part  of  appellee  would  have 
justified  the  recovery  of  a  materially  greater  amount  than 
was  found  by  the  jury.  It  cannot,  therefore,  be  said  that 
the  verdict  in  this  respect  is  without  support.  Neither  is  it 
so  great  that  we  can  say  that  it  was  manifestly  the  product 
of  passion  or  prejudice. 

IV.  That  the  estate  of  the  minor  may  be  held  for  the 
reasonable  and  necessary  expense  of  its  care  and  support  by 

one  not  standing  in  loco  parentis  is  not  seri- 

^*  nSceMaJies:        ously  questioned,  nor  indeed  can  it  be.    And 

tote*onn-^"       this  is  especially  true  where  the  parent  or 

'*'*''  guardian  neglects  or  fails  to  perform  his  duty 

in  this  respect.     Call  i>.  Ward,  4  Watts  &  Ser.   (Pa.)  118; 

MiUs  V.  St.  John,  2  Boot.  (Conn.)  188;  Andrews  v.  Chicago 

0.  W.  B.  Co,,  129  Iowa  162.    It  is  a  general  rule,  both  of 

statute  and  common  law,  that  an  infant  is 

8.  imrANTs:  liable    for   necessaries    furnished   him;    and 

necessaiiea :  ' 

ejreandsup-      assuredly,  carc  and  support  in  the  helpless- 
ness of  extreme  youth,   when  those  legally 
bound  therefor  fail  to  render  them,  are  necessaries.    Trainer 
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V.  Trumbull,  (Mass.)  6  N.  E.  761;  Section  3189,  Code,  1897. 
The  principal  exception  to  the  rule  is,  of  course,  where  the 
infant  is  taken,  supported  and  cared  for  as  a  member  of  the 
family,  without  proof  of  other  facts  or  circumstances  from 
which  the  right  to  compensation  may  fairly  be  implied. 
Whether,  under  the  facts  in  this  case,  the  support  and  service 
rendered  by  the  appellee  were  intended  to  be  gratuitous  as  a 
mere  matter  of  love  or  duty,  or  were  rendered  under  circum- 
stances giving  rise  to  an  implied  obligation  on  the  part  of  the 
child  or  its  father  to  pay  therefor,  was,  as  we  have  held,  a 
question  for  the  jury,  which  has  been  answered  by  a  verdict 
against  the  appellant's  contention. 

In  conclusion,  counsel  say,  with  some  asperity,  that  ''if 
Bruce  Pauly  were  living  today,  Mrs.  King  would  not  be  in 
court  asking  compensation  for  her  services  to  him;  and  only 
now  after  he  is  dead,  under  the  attrition  of  the  hard  and 
grinding  selfishness  of  the  world  as  the  years  have  gone  by 
in  which  the  earlier  impulses  of  love  and  tenderness  for  this 
child  have  been  supplanted,  is  she  in  court  asking  for  mere 
money  compensation".  As  a  pure  abstraction,  this  protest 
against  the  "hard  and  grinding  selfishness"  of  our  human- 
kind must  command  the  concurrence  of  all  right-thinking 
people;  but  we  must  confess  that  it  seems  to  lose  much  of 
its  point  and  force  when  brought  forward  in  aid  of  the  claim 
of  a  father  to  take  to  himself  the  entire  estate  of  a  deceased 
child,  without  compensation  or  thanks  to  the  woman  upon 
whom  he  shifted  the  burden  of  nursing,  care  and  support 
from  the  hour  of  its  birth  to  the  end  of  its  life. 

The  case  appears  to  have  been  fairly  tried,  and  the  in- 
structions of  the  court  were,  to  say  the  least,  as  favorable  to 
the  defendant  as  he  had  the  right  to  demand.  No  error 
prejudicial  to  the  appellant  appears,  and  the  judgment  below 
is  therefore — Affirmed. 

EvAKS,  C.  J.,  Deemeb  and  Pbeston,  JJ.,  concur. 
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P.  P.  NicoLLs,  Appellant,  v.  H.  A.  Wbtmobb  et  al.,  Appellees. 

OONTRAOTS:    Beq[iiiBit68  and  VaUdlty— MntoaUty.     No  mutuaUty, 

1  no  consideration.  No  considerationy  no  contract.  In  other  worda, 
there  is  no  contract  unless  each  party  is  able  to  hold  the  other 
to  some  positive  agreement.  Held,  a  purported  contract  for  the 
sale  of  automobiles  was  subject  to  so  many  exceptions  and  con- 
tingencies on  behalf  of  the  party  agreeing  to  sell  as  to  deprive 
his  promise  of  any  practical  enforceable  quality,  and  that  a 
deposit  made  thereunder  must  be  returned  to  the  owner. 

CONTRACTS:    Construction — ^Practical  Construction  of  Partiae.  The 

2  practical  construction  which  the  parties  have  placed  on  their  con- 
tract is  persuasive  with  the  court. 

CONTRACTS:    Performance— Return  of  Guarantee  Deposit— Borden 

3  of  Proof.  He  who  holds  a  deposit  as  a  guaranty  for  the  perform- 
ance of  a  contract  has  the  burden  of  proof,  after  the  expiration 
of  the  contract,  to  allege  and  prove  some  valid  defense  justifying 
the  retention  of  the  deposit. 

Appeal  from  Woodbury  District  Court, — W.  G.  Sears,  Judge. 

Saturday,  February  12,  1916. 

The  opinion  states  the  case.  Affirmed  on  defendant's 
appeal.    Reversed  on  plaintiff's  appeal. 

Charles  8.  Macomber,  for  appellant. 

Henderson  &  Fribourg,  for  appellees. 

Weaver,  J. — On  or  about  November  18,  1911,  plaintiff 
and  defendants  had  certain  negotiations  concerning  the  sale 
of  Hudson  automobiles,  for  which  the  defendants  held  an 
agency.  The  details  of  the  oral  negotiations  are  the  subject 
of  dispute,  but  it  is  agreed  that,  on  the  date  named,  they 
executed  a  certain  written  or  printed  instrument.  Whether 
this  instrument  constituted  a  complete  contract  by  which 
alone  the  rights  of  the  parties  herein  are  to  be  determined 
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is  also  a  subject  of  controversy.  In  this  instrument,  the 
defendants  are  mentioned  as  ^'the  Dealer",  and  plaintiff 
as  **the  Subdealer".  The  portions  thereof  which  are  here 
material  are  as  follows: 

"1.  The  Dealer  agrees  to  sell  to  the  Subdealer,  f.  o.  b. 
ears,  at  Detroit,  Mich.,  sight  draft  against  bill  of  lading,  with 
exchange,  unless  paid  for  in  advance  by  certified  checks  or 
currency,  Hudson  automobiles  described  in  manufacturers' 
catalogue,  .  .  •  for  distribution  within  the  following 
described  territory:   [Describing  it.] 

**5-  Each  automobile  will  be  sold  by  the  Dealer  to  the 
Subdealer  at  a  discount  of  15  per  cent  from  the  manufac- 
turers' current  advertised  list  price  and  will  be  resold  by 
the  Subdealer  at  the  manufacturers'  advertised  list  price 
only,  nor  shall  the  Subdealer,  by  rebates,  allowances,  dona- 
tions, or  any  other  means,  evade  the  spirit  of  this  clause. 

"10.  The  Subdealer  agrees  to  deposit  with  the  Dealer 
the  sum  of  $150.00  as  a  guarantee  for  the  satisfactory  per- 
formance of  this  agreement,  said  deposit  to  be  returned  to 
him  with  interest  at  the  rate  of  5  per  cent  per  annum,  upon 
the  termination  of  this  agreement,  provided  in  case  the  Sub- 
dealer  shall  make  default  in  any  performance  hereof,  the 
Dealer  may  retain  as  much  of  said  sum  as  shall  be  deemed 
reasonable  indemnity  for  any  loss  or  damages  sustained. 

"11.  The  Dealer  also  reserves  the  right  to  apply  all  or 
any  part  of  the  deposit  money  to  offset  parts,  accounts,  or 
transportation  charges  on  parts  or  cars,  or  any  or  all  other 
expenses  incurred  in  the  adjustment  of  claims  or  settlements. 

"12.  Subject  to  the  conditions  hereinbefore  and  here- 
inafter stated,  the  Subdealer  hereby  agrees  to  buy  and  the 
Dealer  hereby  agrees  to  sell  to  the  Subdealer,  f .  o.  b.  Detroit, 
Mich.,  five  new  Hudson  motor  cars. 

"13.  The  Subdealer  agrees  to  accept  delivery  of  cars 
according  to  the  attached  schedule,  and  to  furnish  detailed 
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specifications  for  same.  If  the  Subdealer  fails  to  furnish  the 
Dealer  with  detail  specifications  30  days  before  the  Ist  of 
the  month,  during  which  shipment  is  to  be  made,  the  Dealer 
reserves  the  right  at  his  option  to  deduct  such  cars  from  the 
total  allotment  and  to  dispose  of  them  as  he  sees  fit. 

**14.  The  Subdealer  agrees  hereby  to  maintain  at  all 
times  at  least  one  Hudson  car  for  demonstrating  purposes 
and  to  maintain  a  suitable  salesroom  and  efficient  shop  for 
the  care  of  Hudson  cars  at  Pierson,  Iowa. 

'*15.  This  agreement  is  contingent  upon  delays  due  to 
strikes,  floods,  accidents,  or  any  other  cause  beyond  the  con- 
trol of  the  manufacturers,  whether  occurring  in  the  plant  of 
the  manufacturers,  or  in  that  of  any  concern  from  which 
the  manufacturers  purchase  parts  of  their  motor  cars,  and 
the  shipments  of  Hudson  cars  above  purchased  are  to  be  mad3 
as  herein  specified,  subject  to  the  prior  orders  of  other  dealers 
and  as  the  business  of  the  manufacturers  will  permit. 

''16.  It  is  mutually  understood  that  this  contract  shall 
be  terminated  by  limitations  on  July  1,  1912.  It  is  further 
understood  that  this  contract  supersedes  all  previous  agree- 
ments between  the  contracting  parties." 

After  the  time  limit  mentioned  in  the  contract  had 
expired,  plaintiff  began  this  action  at  law  to  recover  the  sum 
of  $150,  which  he  alleges  he  deposited  with  defendants,  who, 
upon  due  demand  therefor,  refuse  to  return  it.  Aa  grounds 
for  such  recovery,  he  alleges  that,  upon  solicitation  by  the 
defendants,  he  orally  undertook  to  solicit  orders  for  or  make 
sales  of  Hudson  cars  for  them  in  the  territory  described; 
that,  under  said  agreement,  he  was  not  required  or  expected 
to  purchase  or  to  receive  cars,  except  as  might  be  necessary 
to  complete  sales  to  purchasers  obtained  by  him.  He  further 
says  that,  such  agreement  having  been  made,  defendants 
requested  him  to  sign  their  printed  form  of  contract  and, 
upon  his  objection  that  he  had  not  assumed  any  absolute  obli- 
gation to  purchase  machines,  the  defendants  explained  and 
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pointed  out  to  him  that  the  paper  fixed  no  time  in  which 
the  cars  were  to  be  called  for  or  delivered,  and  that  he  was 
bound  thereby  only  to  receive  and  pay  for  cars  as  he  might 
need  them  from  time  to  time,  to  fill  the  orders  secured  by 
him;  and  upon  this  understanding  that  the  agreement  to 
receive  machines  was  to  become  effective  and  of  binding  force 
only  when  he  should  have  obtained  orders  or  made  sales  in 
his  territory  and  needed  the  cars  to  complete  the  deals  so 
negotiated,  he  signed  the  paper  as  requested,  and  deposited 
with  defendants  the  sum  of  $150.  He  further  alleges  that  he 
did  faithfully  canvass  his  territory  and  made  all  reasonable 
efforts  to  sell  Hudson  cars  therein,  but  without  avail,  and  for 
that  reason,  he  did  not  order  any  cars  and  the  defendants 
never  sold  or  delivered  any  to  him,  and  he  is,  therefore,  in  no 
manner  indebted  to  the  defendants  upon  the  contract  or  on 
account  of  their  said  transactions.  The  agreement  having 
expired  according  to  its  express  limitation,  he  therefore  de- 
mands the  return  of  his  deposit.  The  defendants  admit  the 
execution  of  the  written  contract  and  the  deposit  with  them 
of  $150,  but  allege  that  plaintiff,  having  failed  to  perform 
the  agreement  on  his  part,  is  not  entitled  to  a  return  of  his 
deposit.  By  way  of  counterclaim,  defendants  further  allege 
that,  under  said  agreement,  plaintiff  undertook  to  purchase 
from  them  5  Hudson  cars,  upon  each  of  which  they  would 
have  realized  a  profit  of  $80,  and  that,  by  reason  of  his  failure 
to  complete  said  purchase,  they  have  been  damaged  in  the 
sum  of  $400,  and  they  therefore  ask  judgment  against  him 
for  the  difference  between  said  sum  of  $400  and  the  plaintiff's 
deposit  of  $150,  now  in  their  hands. 

Jury  having  been  waived,  the  cause  was  tried  to  the 
court,  which,  upon  consideration  of  all  the  evidence,  dismissed 
both  plaintiff's  claim  and  defendants'  counterclaim.  Both 
parties  have  appealed,  but  plaintiff's  appeal  being  first  per- 
fected, he  alone  will  be  designated  appellant. 

The  written  contract  is  upon  its  face  incomplete.  It  will 
be  seen  that  Section  1  thereof  is  simply  a  general  promise  to 
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sell  Hudson  cars  to  the  subdealer  for  a  specified  purpose, 
without  stating  the  number  of  cars,  price  or 
^'  SSiStS**  ^^°^®  ^^  delivery.  In  Section  5  is  a  clause 
mutuSutyf''"  which  govcms  the  price  at  which  sales  will  be 
made,  but  neither  the  number  of  cars  nor  the 
time  of  delivery  is  provided  for.  Sections  12  and  13  do  state 
the  number  of  cars  under  consideration  by  the  parties,  but 
plaintiff's  agreement  to  accept  and  pay  for  the  cars  is  re- 
stricted to  the  specifications  in  an  ''attached  schedule",  and, 
as  we  have  seen,  no  such  schedule  appears  ever  to  have  been 
made  or  attached  to  the  writing.  Again,  even  if  the  schedule 
had  been  agreed  upon  and  attached  to  the  writing.  Section  15 
appears  to  make  performance  of  such  agreement  on  the  part 
of  the  defendants  subject  to  so  many  exceptions  and  contin- 
gencies as  to  deprive  their  promise  of  any  practical  enforce- 
able quality.  The  same  contract  was  recently  considered  by 
the  South  Dakota  court  upon  issues  practically  identical  with 
those  in  the  present  case,  and  it  was  there  held  that  the  agree- 
ment was  manifestly  incomplete  and  that  the  dealer  could  not 
rightfully  retain  the  deposit  made  by  the  subdealer  or  set 
off  against  a  demand  for  its  return  the  anticipated  profits 
which  would  have  been  made  had  the  proposed  sales  to  the 
subdealer  been  in  fact  effected.  The  court  speaks  of  the 
alleged  contract  as  a  ''jug-handled"  affair,  by  which,  even 
if  it  had  been  complete,  there  was  no  mutuality  of  enforceable 
obligation.  Hessenius  v.  Wetmore,  (S.  D.)  153  N.  W.  937.  By 
Section  3  of  the  instrument,  defendants  reserved  the  absolute 
right  to  cancel  the  same  if  at  any  time,  in  their  judgment, 
plaintiff  was  not  properly  promoting  the  sale  of  their  cars; 
but  no  corresponding  right  was  reserved  to  the  plaintiff;  and 
while,  by  Section  13,  they  seek  to  bind  the  plaintiff  to  an  abso- 
lute duty  of  receiving  and  paying  for  a  given  number  of  cars, 
they  provide  practical  immunity  for  themselves  against  liabil- 
ity for  failure  to  deliver  on  demand.  That  contracts  of  this 
nature  are  clearly -lacking  in  mutuality  has  been  held  in  Velie 
v.  KopmeieVy  114  C.  C.  A.  284;  Oakland  v.  Indiana  Auto.  Co,, 


Digitized  by  VjOOQ IC 


Feb.  1916]  NiooLLS  v.  Wbtmobb.  137 

121  C.  C.  A.  319;  and  Goodyear  v.  Koehler,  143  N.  Y.  Supp. 
1046. 

It  is  to  be  observed,  also,  that  the  deposit  in  this  case 
was  made  under  an  express  agreement  that  it  should  be  re- 
turned subject  only  to  the  defendant's  right  to  apply  the 
same,  so  far  as  might  be  necessary,  to  the  payment  of  any 
debt  or  damages  properly  due  them  from  plaintiff.  By  their 
answer  and  counterclaim,  also,  they  concede  that  the  deposit 
belongs  to  the  plaintiff  unless  they  establish  their  right  to 
apply  the  same  upon  this  claim  for  alleged  loss  of  profits  upon 
the  five  cars  mentioned  in  the  writing.  Finding,  as  we  do, 
that  there  was  no  valid  or  enforceable  contract  by  the  plain- 
tiff to  purchase  said  cars,  it  follows  that  defendants  have  no 
ri^t  of  recovery  upon  their  counterclaim;  and,  upon  their 
own  showing,  plaintiff  is  entitled  to  recover  the  amount  of 
his  deposit,  with  interest. 

There  is  a  further  consideration  tending  to  the  same 

result.    There  is  neither  plea  nor  proof  that  defendants  ever 

tendered  or  offered  a  delivery  of  the  cars  which  they  claim  to 

have  sold.     On  the  contrary,  their  conduct 

*'  TOurt!^?ion:      throughout  the  time  covered  by  the  alleged 

StiractionoS''*     Contract  is  entirely  consistent  with  plaintiff's 

*^  theory  that  such  contract  was  construed  by 

them  as  requiring  plaintiff  to  take  and  pay  for  such  cars 

only  as  might  be  needed  to  fill  orders  obtained  by  him,  and 

wholly  inconsistent  with  the  thought  that  they  expected  or 

required  him  to  accept  or  pay  for    cars    upon    any    other 

condition. 

It  is  still  further  to  be  noted  that,  the  deposit  being 

admitted  and  the  term  of  the  alleged  contract  having  expired, 

the  burden  was  upon  defendants  to  allege  and  prove  some 

valid  defense  or  counterclaim  by  reason  of 

I.  cwTRAora:        which  they  were  relieved  of  their  promise  to 

performance :  *'  '^ 

SSSi.?Lde.      return  it. 

^lUburden  ^^    ^^^^^    ^y^^   ^^^   ^^^   ^^^^^    j^^    ^jj^ 

missing  the  plaintiff's  claim.     There  was  no 
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error  in  dismissing  the  eonnterdaim.  For  the  reasons  stated, 
the  judgment  below  is  afiSrmed  upon  defendants'  appeal  and 
reversed  upon  plaintiff's  appeal.  The  cause  wiU  be  remanded 
for  further  proceedings  in  harmony  with  this  opinion. — 
Affirmed  on  defendants'  appeal.  Reversed  on  plaintiff's 
appeal. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Algernon  SroNEv  Phelps,  Appellant,  v.  John  Linnan^ 
Appellee. 

APPEAL  AITD  EBBOB:    Waiver  of  Ezror-— Failure  to  Bequest  Bnl- 

1  lug.  He  who  objects  to  evidence,  but  fails  to  insist  upon  a  ruling 
and  makes  no  motion  to  exclude,  waives  any  error,  if  any,  in 
the  reception  of  the  evidence. 

ESTOPPEL:    Eqiiitable  Estoppel— Estoppel  by  KegUgenoe— AAdgn- 

2  ments.  There  may  be  an  estoppel  by  negligence.  So  held  where 
the  assignee  of  a  contract  allowed  the  original  contract  to  remain 
in  the  hands  of  the  assignor. 

PEINCIPLE  APPLIED:  One  Linnan  contracted  in  writing 
with  one  Hunter  for  the  installation  of  a  gas  generator  in  Lin- 
nan's  residence.  Hunter,  in  order  to  secure  credit,  assigned  the 
contract,  by  separate  writing,  to  Phelps,  who  was  the  manufac- 
turer of  the  generator,  and  in  the  assignment,  Hunter  agreed 
to  install  the  plant  and  take  the  notes  in  Phelps'  name.  Phelps 
wrote  Linnan,  notifying  him  of  the  assignment  and  directing 
payment  to  be  made  to  him  (Phelps),  and  Hunter,  on  said  letter, 
endorsed  a  like  direction  as  to  payment.  Phelpa  never  had  posses- 
sion of  the  original  contract.  He  aMowed  it  to  remain  at  aXl  times 
in  Hunter's  possession.  The  plant  arrived,  and  Hunter  sent  his 
employee  to  install  it.  Owing  to  trouble  between  Hunter  and 
Phelps,  Linnan  declined  to  proceed  with  the  deal,  but  the  employee 
exhibited  the  original  contract  and  told  Linnan  that  Hunter  and 
Phelps  had  settled  their  trouble  and  that  he  was  there  to  install 
the  plant  for  Hunter  and  to  settle  with  Linnan.  Linnan  relied 
upon  this  and  the  plant  was  installed.  Hunter  then  wrote  Lin- 
nan: "Pay  full  amount,  less  discount,  to  gas  fitter,  cancelling 
former  orders,  and  this  will  be  your  receipt  in  full  and  return 
of  original  contract."  Linnan  settled  accordingly  and  received 
the  original  contract,  duly  satisfied.    Phelps  was  yet,  in  fact,  the 
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owner  of  the  contract  under  his  assignment.    HM,  Phelps'  negli- 
gence estopped  him  from  recovering  from  Linnan. 

PBINdPAL  AITD  AGENT:  JmsHieA  iU^oncy— Estoppel  to  Deny.  One 

3    may,  hy  arming  another  with  apparent  authority  to  act  for  him, 
be  estopped  to  dispute  the  agency. 

PRINCIPLE  APPLIED:     See  No.  2. 

Appeal  from  Sioux  District  Court. — W.  D.  Boies,  Judge. 

Saturday,  February  12,  1916. 

This  is  an  action  at  law  by  an  alleged  assignee  of  a  con- 
tract for  the  installation  of  a  gas  generator,  against  the  pur- 
chaser under  said  contract,  for  the  full  amount  of  the  purchase 
price,  the  purchaser  having  already  paid  assignor  the  full 
amount  called  for  by  the  contract.  The  case  was  tried  to  the 
court  without  a  jury,  and  the  court  f oimd  for  the  defendant. 
Plaintiff  appeals. — Affirmed. 

Oerrit  Klay,  for  appellant. 

Van  Oosterkout  &  Kolyn,  for  appellee. 

PRE.STON,  J. — Defendant  admits  the  execution  of  contract 
on  June  9,  1914.  Under  this  contract,  Hunter  &  Challman 
agreed  to  install  a  carbide  feed  gto  generator,  pipe  defend- 
ant's residence  and  furnish  fixtures,  all  under  a  five-year 
guarantee ;  and  the  defendant  agreed,  in  consideration  of  the 
above,  to  pay  $275  when  the  job  was  finished.  Defendant 
also  admits  the  receipt  by  him  of  two  letters  from  the  New 
England  Manufacturing  Company,  one  of  which  is  as  fol- 
lows : 

'*  Chicago,  111.,  June  28th,  1913. 
''Mr.  John  Linnan, 

"Maurice,  Jowa. 
''Dear  Sir:— 

"On  the  24th,  Hunter  &  Challman  assigned  to  me  your 
order  given  to  them  for  lighting  plant.  You  will  therefore 
please  pay  me  in  accordance  with  your  order  instead  of  them. 


Digitized  by  VjOOQ IC 


140  Phelps  v.  Linnak.  [174  Iowa 

The  object  of  this  assignment  is  to  obtain  further  credit  from 
me,  as  I  am  the  manufacturer  of  the  generators,  and  have 
already  shipped  the  goods  to  you. 

**This  will  make  no  difference  with  you  as  the  plant  will 
be  properly  installed,  and  you  will  be  pleased  with  the  light- 
ing system.  I  guarantee  to  you  the  plant  will  work  properly. 
**  Yours  very  truly, 
''NEW  ENGLAND  MFG.  COMPANY. 
ASP  '*By  A.  S.Phelps.'' 

The  second  letter  is  like  this,  except  that,  at  the  end,  in 
a  notation  as  follows: 

''Kindly  settle  as  per  above,  which  is  self-explanatory. 

"Hunter  &  Challman." 

This  last  was  sent  to  the  defendant  by  Hunter  &  Chall- 
man.  The  assignment,  which  was  on  a  separate  paper  from 
the  written  contract,  is  in  the  following  form: 

"Sioux  City,  Iowa,  June  24,  1913. 
"Mr.  A.  S.  Phelps, 

"Chicago,  111. 
"Dear  Sir: 

"In  consideration  of  the  amonnt  owed  you  by  us  and 
for  goods  to  be  shipped  on  the  following  orders  which  we  sent 
you,  we  hereby  assign  to  you  the  following  contracts: 
"June  9,  John  Linnan  (and  six  others). 
"Our  men  will  install  these  plants  as  .soon  as  they  arrive 
and  take  the  notes  or  drafts  in  your  name,  so  you  need  feel 
no  uneasiness  about  our  account.  We  trust  these  goods  go 
forward  at  once. 

"Yours  truly, 

"Hunter  &   Challman, 
"per  W.  S.  Hunter." 
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But  the  contract  between  plaintifF  and  Hunter  &  Chall- 
man  for  the  gas  generator  was  not  delivered  to  the  plaintiff, 
but  retained  by  the  assignors.  After  defendant  received  the 
notices  or  letters  of  June  28th,  the  generator  was  installed; 
and  when  the  contract  was  completed  according  to  its  terms, 
defendant  paid  the  full  amount  of  said  contract  to  the  party 
installing  the  same  and  received  from  him  the  original  con- 
tract, duly  satisfied  and  cancelled.  After  such  installation, 
defendant  was  directed  in  writing  as  follows: 

''Sioux  City,  Iowa,  July  3,  1913. 
''Pay  full  amount  less  discount  to  gas  fitter  cancelling 
former  orders,  and  this  will  be  your  receipt  in  full  and  return 
of  original  contract. 

"Hunter  &  Challman,  per  S.  K.  C." 

And  indorsed  upon  the  contract  was  the  following : 

"Paid  in  full  July  11,  1913.    This  is  original  contract. 
"Hunter  and  Challman,  per  E.  T.  Kyder." 

It  appears  that  Eyder,  as  an  employee  of  Hunter  & 
Challman 's,  is  the  man  who  did  the  work  of  installing  the 
plant.  The  defendant  testifies  that,  before  the  plant  was 
installed,  he  had  a  conversation  with  Kyder  and  that,  at  that 
time,  the  generator  and  all  the  fixtures  were  still  at  the  depot, 
and  that  defendant  refused  to  have  anything  to  do  with  it 
under  the  conditions,  but  that  Eyder  claimed,  he  was  sent 
there  by  Hunter  &  Challman  and  said  that  their  trouble  had 
been  adjusted  and  that  he  had  the  original  contract  and 
everything  and  was  instructed  to  install  the  plant  and  have 
it  satisfactory  and  settle  for  it,  either  by  note  or  cash,  which- 
ever defendant  should  choose.  The  defendant  interposed  the 
following  defenses: 

"1.  That  he  never  received  from  the  plaintiff  in  this 
action  any  proper  notice  of  the  assignment  of  the  claim  to 

him. 
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*'2.  That  fnll  payment  has  already  been  made  in  good 
faith  in  satisfaction  of  this  contract. 

'^3.  That  if  any  assignment  was  made  to  plaintiff,  said 
assignment  was  one  made  by  W.  S.  Hunter,  one  of  the  mem- 
bers of  the  partnership  of  Hunter  &  Challman,  of  partner- 
ship assets  belonging  to  said  firm,  to  secure  his  own  individ- 
ual debt  to  plaintiff,  and  hence  fraudulent  and  void  as  to 
the  partnership  of  Hunter  &  Challman  and  as  to  this  de- 
fendant. 

"4.  That  plaintiff  was  guilty  of  gross  negligence  in  per- 
mitting Hunter  &  Challman  to  retain  possession  of  the  origi- 
nal contract  after  the  assignment  and  thus  enabling  them  to 
retain  possession  of  the  evidence  of  the  debt  and  deliberately 
empowering  said  Hunter  &  Challman  to  enforce  the  collection 
of  the  amount  stipulated  in  the  contract,  and  that  plaintiff's 
conduct  and  negligence  in  so  doing  now  bar  and  estop  him 
from  denying  the  authority  of  Hunter  &  Challman  and  their 
agents  to  collect  the  amount  due  under  the  contract. 

''5.  That  the  contract  upon  its  face  is  an  unassignable 
one,  being  a  contract  calling  for  personal  skill  and  services 
and  being  at  the  time  of  the  attempted  assignment  wholly 
executory. 

''6.  That  the  contract  is  on  its  face  unassignable  by 
reason  of  the  fact  that  it  creates  personal  liability  on  the  firm 
of  Hunter  &  Challman  and  upon  the  partners  comprising  said 
firm  inasmuch  as  the  firm  guarantees  the  lighting  system  and 
installation  for  a  period  of  five  years.'' 

The  errors  assigned  are : 

First,  that  the  court  erred  in  overruling  plaintiff's  objec- 
tion to  the  testimony  of  Kyder,  heretofore  set  out;  second, 
that  the  court  erred  in  finding  for  the  defendant  under  the 
evidence ;  third,  that  the  court  erred  in  overruling  the  motion 
for  new  trial. 

1.  As  to  the  objection  to  Kyder's  testimony,  the  record 
shows  that  the  court  made  no  ruling  on  the  objection,  and 
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plaintiff  did  not  request  or  insist  upon  a  ruling,  and  there 

was  no  motion  to  strike  it  out.     This  being 

1-  ^J^'*^*'*^        so,  the  error,  if  any,  in  the  admission  of  the 

emriiaAiure     ©vidence  was  waived.    Langhammer  v.  Man- 

rauS?'*^  Chester,  99  Iowa  295. 

It  is  said  by  appellee  that,  in  any  event, 
the  evidence  was  competent  because  the  original  contract  had 
not  been  delivered  to  plaintiff  under  the  assignment;  and 
that,  at  the  time  of  this  conversation,  Eyder  had  the  contract 
with  him ;  and  that  defendant  had  a  right  to  rely  upon  appear- 
ances as  they  appeared  to  defendant  at  the  time  he  settled 
for  the  plant;  and  that  the  differences  between  plaintiff  and 
Hunter  &  Challman  had  been  adjusted.  We  are  inclined  to 
this  view,  but  deem  it  unnecessary  to  determine  the  point, 
because,  as  stated,  the  objection  was  waived. 

2.     One  of  the  defenses  is  that,  because  plaintiff  did  not 

take  possession  of  the  original  contract,  but  allowed  the  same 

to  remain  in  the  hands  of  the  assignors  and  permitted  them 

to  use  it  in  further  dealings  with  defendant, 

2.  BaroppBL:  plaintiff  was  grossly  negligent  and  is  estopped 

jBtopDei:  es-      by  the  facts  and  circumstances  shown  from 

toppel  by  *' 

aMignmenta.  ^^^  insisting  upou  payment  by  defendant  a 
second  time.  We  are  of  opinion  that,  under 
the  record  as  before  set  out,  and  perhaps  some  other  circum- 
stances not  stated,  this  defense  is  good  and  must  be  sustained. 
The  record  shows  a  situation  where  one  of  two  innocent 
persons  must  suffer,  and  we  think  it  clear  that  plaintiff's 
conduct  was  such  that  he  put  it  in  the  power  of  others,  with 
the  appearance  of  authority,  to  collect  the  money  from  the 
defendant,  and  that  plaintiff  should  not  now  be  permitted 
to  demand  payment  the  second  time.  Plaintiff  permitted 
Hunter  &  Challman  and  their  employees  to  have  possession  of 
the  contract  and  to  deal  with  defendant  as  though  no  assign- 
ment had  been  made,  or  at  least  as  though  Hunter  &  Chall- 
man had  paid  or  in  some  manner  settled  with  plaintiff.  After 
the  notices  or  letters  of  June  28th,  and  while  the  apparatus 
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was  at  the  depot,  defendant  told  Eyder  that  he  did  not  wish 
to  go  any  further  until  plaintiff  and  Hunter  &  Challman  had 
settled  their  differences,  and  defendant  was  assured  by  Eyder 
that  it  was  all  right  to  go  on,  and  thereafter,  defendant  per- 
mitted the  plant  to  be  installed.  As  we  understand  the  rec- 
ord, defendant  at  this  time  paid  the  freight,  although  this  is 
not  quite  clear.  At  any  rate,  defendant  changed  his  position 
to  his  prejudice,  because  of  plaintiff's  conduct  in  permitting 
the  contract  to  remain  with  Hunter  &  Challman. 

We  think  that,  under  the  circumstances,  defendant  had 
a  right  to  assume,  and  to  act  upon  the  assumption,  that  Hun- 
ter &  Challman  had  paid  their  debt  to  plaintiff  and  that  the 
contract  had  been  returned.     Or  Hunter  & 
••  JJdao«ot-         Challman  and  their  employees  may  be  re- 
Sency:«i-        gardcd,  under  the  circumstances,  as  agents 
^^^  ^^  for  plaintiff  to  make  the  collection.    It  is  said 

by  appellant  that  the  agency  may  not  be 
shown  by  the  declarations  of  the  agent  alone.  But  in  this 
case,  there  was  more  than  the  mere  declarations  of  Eyder.  He 
had  possession  of  the  contract  and  is  the  person  who  did  the 
work  and  installed  the  plant  after  defendant  was  notified  of 
the  alleged  assignment.  As  sustaining  the  views  here  ex- 
pressed on  the  question  of  estoppel,  see  Tiffany  v.  Anderson, 
55  Iowa  405;  Sessions  v.  Bice,  70  Iowa  306.  See  also,  as 
bearing  upon  the  proposition.  Cable  Co.  v.  Miller,  162  Iowa 
351,  and  cases.  Appellee  cites  Bostwick  v.  Mutual  Life  Ins. 
Co.,  116  Wis.  392  (67  L.  R.  A.  705)  and  14  A.  &  E.  Encyc. 
(2  Ed.),  115-117,  to  the  proposition  that  he  who  is  inexcusably 
negligent  in  a  business  transaction  forfeits  the  right  of  judicial 
remedies  for  relief. 

Other  points  are  argued,  but  we  think  the  main  point 
just  discussed  decides  the  case,  and  it  is  luinecessary  to  con- 
sider the  other  questions.  There  is  no  error,  and  the  judg- 
ment is — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 
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Jakes  F.  Sherman,  Appellant,  v.  Fate  H.  Sherman, 

Appellee. 

KABBIA0B:  Annnlmimt— Pnroao  Thieati  of  ;Proieciitloii  for  Sediie- 
tUnL  A  marriage  solemnized  under  threat  of  prosecution  and 
confinement  in  the  penitentiary,  even  for  an  exaggerated  period 
of  time,  for  the  actual  seduction  of  the  female,  will  not  be 
annulled  on  the  plea  of  duress.  Ajid  especially  is  this  true  where 
such  marriage  is  followed  by  cohabitation,  howsoever  short,  as 
husband  and  wife.    (Sec.  4763,  Code,  1897.) 

Appeal  from  Lyon  District  Court, — ^WhjLIam  Hutchinson, 

Judge. 

Sai^urday,  February  12,  1916. 

Action  to  aimiil  and  set  aside  a  marriage  between  plain- 
tiff and  defendant,  which  was. solemnized  at  Canton,  in  the 
state  of  South  Dakota.  It  is  alleged  that  it  was  entered  into 
on  plaintiff's  part  through  misrepresentation,  fraud  and 
duress.  This  charge  was  denied  by  defendant,  and  on  the 
testimony  adduced,  the  trial  court  dismissed  plaintiff's  peti- 
tion, and  he  appeals. — Afflrmed. 

Asa  Forrest  and  8.  D,  Riniker,  for  appellant. 
Simon  Fisher,  for  appellee. 

Deemer,  J. — The  parties  were  married  in  the  state  of 

South  Dakota  on  January  15,  1914,  and  on  April  25th  of  the 

same  year,  plaintiff,  the  husband,  commenced  this  action  to 

annul  the  marriage  on  the  groimds  before 

**^JSmentt°"        Stated.     The  contracting  parties  were  high 

ti^^tBof  school  pupils,  each  about  19  years  of  age. 

Kraeduc-"        They  had  '*kept  company"  and  corresponded 

with  each  other  as  lovers  usually  do  for  3 

or  4  years  before  their  marriage,  the  last  letter  which  passed 

between  them  being  dated  January  4,  1914.    They  lived  in 

Vol.  174  lA.— 10 
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adjoining  towns,  but  were  often  in  each  other's  company, 
and,  yielding  to  their  passions,  plaintiff  finally  had  inter- 
course with  the  girl.  When  this  was  discovered  by  the  girl's 
parents,  whose  name  was  Shutt,  they  took  the  matter  in  hand 
and,  getting  the  sheriff  of  the  county  to  go  with  them,  they 
took  their  daughter  to  the  home  of  plaintiff's  parents,  stop- 
ping on  the  way  at  a  schoolhouse  at  the  town  of  Inwood, 
where  plaintiff  was  attending  school,  and  taking  him  to  a 
hotel  in  said  town.  At  the  hotel,  plaintiff  was  taken  into 
the  presence  of  defendant  and  her  mother  and  there  charged 
by  the  girl's  father  with  having  ruined  her  and  told  that  he 
must  marry  the  girl.  It  is  also  asserted  that  he  said  the 
sheriff  of  the  county  was  near  at  hand  and  that  if  he  (plain- 
tiff) did  not  marry  the  girl,  he  would  be  taken  back  to  the 
county  seat.  Plaintiff  then  asked  to  confer  with  his  father 
and  mother  and  this  permission  was  granted,  and  all  the 
party,  including  the  sheriff,  went  with  him.  Arriving  at  his 
home,  defendant's  father  repeated  the  story  of  the  daughter's 
seduction  to  plaintiff's  parents  and  insisted  that  he  (plaintiff) 
must  marry  the  girl ;  and  it  is  averred  that  he  said  this  must 
be  done,  or  plaintiff  would  be  sent  to  the  penitentiary  for 
life,  or  a  long  term  of  years.  Plaintiff  then  retired  from  the 
room  and  talked  privately  with  his  mother  and  father  about 
the  matter,  and  while  they  were  absent,  it  is  claimed  that  the 
sheriff  advised  plaintiff's  mother  that  the  best  thing  he  (plain- 
tiff) could  do  was  to  marry  the  girl.  After  plaintiff  and  his 
father  had  consulted  over  the  matter  for  some  time,  it  is  said 
that  the  sheriff  advised  them  that  they  had  been  out  long 
enough  and  that  they  must  come  back  and  settle  the'  matter, 
and,  upon  their  return,  the  sheriff  advised  the  father  that 
the  best  thing  that  could  be  done  was  to  have  plaintiff  marry 
the  girl.  To  this  proposition,  plaintiff  and  his  parents  finally 
consented,  and  at  the  suggestion  of  someone,  it  was  agreed 
that  the  marriage  should  be  performed  at  Canton  in  South 
Dakota,  and  the  entire  party  agreed  to  go  there  for  the 
ceremony.    As  the  plaintiff  was  under  age,  it  was  necessary 
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that  his  parents,  or  one  of  them,  should  consent  to  the  mar- 
riage, in  order  to  secure  the  proper  license.  It  is  admitted 
that  defendant  and  her  parents  represented  that  she  was 
pregnant  as  a  result  of  her  intercoui'se  with  plaintiff,  and  it 
is  stated  in  the  petition  that  this  was  false  and  untrue,  and 
known  to  be  so  when  the  statement  was  made,  and  it  is  further 
alleged  that  plaintiff  had  committed  no  crime  for  which  he 
could  be  sent  to  state 's  prison  for  life  or  a  long  term  of  years, 
which  the  sheriff  and  all  other  parties  making  the  statement 
well  knew ;  and  that,  by  reason  of  all  these  statements,  which 
were  falsely  and  fraudulently  made,  and  by  reason  of  the 
threats  made  against  him,  both  plaintiff  and  his  parents  were 
induced  through  duress  and  against  their  will  to  consent  to 
the  marriage  to  defendant,  which  they  would  not  otherwise 
have  done.  The  father  and  mother  of  both  participants  went 
to  Canton  in  South  Dakota,  which  is  but  a  few  miles  from 
Inwood,  where  plaintiff's  family  resided,  with  the  plaintiff 
and  the  defendant,  making  the  journey  in  two  automobiles, 
and  their  marriage  license  was  obtained  with  the  consent  of 
one  of  plaintiff's  parents.  A  minister  was  called  and  a 
ceremonial  performed  in  the  hotel  at  Canton,  neither  of  plain- 
tiff's parents  being  present.  After  the  marriage,  all  parties 
except  plaintiff  and  defendant  returned  to  their  respective 
homes.  The  newly  married  couple  remained  at  the  hotel  over 
night,  occupying  the  same  bed.  The  next  day,  they  went  to 
the  town  of  Hudson,  which  is  but  a  short  distance  from  Can- 
ton, ostensibly  to  visit  some  relatives;  but  on  the  afternoon 
or  evening  of  the  same  day,  they  returned  to  Canton,  and 
plaintiff  there  left  the  defendant,  saying  that  he  was  going 
to  find  a  place  to  work.  The  record  does  not  show  whether 
they  lived  together  after  that  time  or  not ;  but  whether  they 
did  or  not,  this  action  was  commenced  in  April  of  the  same 
year.  There  is  a  sharp  conflict  in  some  of  the  testimony 
regarding  what  occurred  at  various  places  on  the  day  the 
marriage  ceremony  was  performed,  and  in  view  of  the  con- 
clusion reached,  it  is  better  that  we  say  little  about  this  matter. 
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For  the  good  of  all  concerned,  it  is  well  that  whatever  feeling 
may  have  been  engendered  by  this  most  unfortunate  con- 
troversy be  forgotten,  and  every  effort  made  to  induce  these 
young  people  to  remember  their  marriage  vows  and  to  atone 
for  their  indiscretion.  It  is  enough  to  say  that  the  law  of 
this  state  favors  marriage  and  makes  it  possible  for  a  young 
man  in  the  position  in  which  plaintiff  placed  himself  to  atone 
for  his  wrong  by  marrying  the  woman  whom  he  has  wronged. 
Code  Sec.  4763.  And  a  marriage  for  this  purpose,  although 
made  under  fear  of  prosecution  or  to  avoid  the  consequences 
thereof,  is  not  regarded  as  made  under  duress,  although, 
save  for  the  fear  of  prosecution,  the  parties  would  not  have 
married.  Armstrong  v,  Lester,  43  Iowa  159.  This  is  the  rule 
everywhere  prevailing  where  like  statutes  are  found.  See 
cases  hereafter  cited.  There  is  no  denial  by  plaintiff  any- 
where of  the  claimed  seduction,  and  the  only  duress  or  fraud 
relied  upon  are  certain  statements  said  to  have  been  made 
by  defendant's  father  and  the  sheriff,  to  the  effect  that,  if 
plaintiff  did  not  marry  the  girl,  he  would  be  prosecuted  and 
sent  to  the  penitentiary  for  life,  or  a  long  term  of  years.  It 
is  denied  that  these  statements  were  made,  although  it  is 
conceded  that  reference  was  made  to  a  recent  case  in  that 
county  which  resulted  in  the  conviction  of  another  young  man 
and  his  imprisonment  in  the  penitentiary.*  We  will  not,  for 
reasons  stated,  attempt  to  settle  this  conflict.  It  is  enough 
to  say  that,  even  if  these  statements  were  made  and  were 
false  in  that  the  extent  of  punishment  for  the  crime  was  mis- 
represented, nevertheless  it  does  not  appear  that  the  nature 
of  the  punishment — that  is,  the  length  of  the  imprisonment^ — 
was  the  motive  which  led  plaintiff  and  his  parents  to  give 
their  consent.  It  was  the  fact  that  he  might  have  to  undergo 
imprisonment  in  the  penitentiary  as  a  penalty  for  his  offense 
which  led  to  the  giving  of  consent.  Neither  the  defendant  nor 
her  parents  nor  the  sheriff  who  went  with  them  misrepre- 
sented the  defendant's  condition;  none  of  them  acted 
maliciously,  nor  was  their  action  without  probable  cause. 
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That  they  intended  to  have  plaintiff  marry  the  girl  or  face 
a  prosecntion  for  his  prior  conduct  may  be  conceded;  but 
this  alone  will  not  avoid  the  marriage.  Marvin  v.  Marvin, 
(Ark.)  12  S.  W.  875;  Shoro  v.  Shoro,  (Vt.)  14  Atl.  177; 
Jackson  v.  Winne,  7  Wend.  (N.  Y.)  49;  La  Coste  v.  Ouidroz, 
(La.)  16  So.  836;  Copeland  v.  Copeland,  (Va.)  21  S.  B.  241. 
Any  other  rule  would  make  the  statute  which  permits  one 
accused  of  seduction  to  avoid  the  consequences  of  a  prosecu- 
tion for  that  offense  contrary  to  public  policy  and  against 
good  morals.  He  who  advantages  himself  of  such  n  statute 
must  incur  all  the  burdens  which  it  imposes,  and  it  was  not 
intended  that  the  party  should  go  through  an  idle  ceremony 
and  thus  purge  himself  of  a  wrong  not  only  to  an  individual, 
but  the  state  itself.  Its  manifest  object  was  to  legitimatize 
issue  bom,  secure  their  future  support  and  make  it  possible 
for  the  guilty  party  to  rectify  his  wrong.  That  fear  of 
prosecution  or  conviction  of  an  offense  was  the  impending 
motive  is  no  reason  for  invalidating  the  marriage.  In  ninety- 
nine  cases  out  of  a  hundred,  such  marriages  are  induced  by 
fear.  And  if  the  charge  is  not  falsely  and  maliciously  made 
and  without  probable  cause,  it  cannot  be  said  that  the  mar- 
riage, in  a  legal  sense,  was  under  duress.  Moreover,  it  appears 
from  the  record  that  after  the  marriage  ceremony,  the  parties 
thereto  were  left  alone  together,  that  they  cohabited  as  man 
and  wife  during  the  night,  and  that  plaintiff  did  not  leave 
the  defendant  until  the  next  day.  He  then  left,  not  because 
his  will  had  been  overcome,  but,  as  he  said,  to  find  work: 
and  until  this  suit  was  brought,  he  never  claimed  that  he  did 
not  voluntarily  consent,  not  only  to  the  marriage,*  but  to  a 
consummation  thereof  by  cohabitation.  Under  the  well- 
established  rule,  he  is  in  no  position  to  say  that  the  marriage 
was  void  for  either  fraud  or  duress.  Schwartz  v.  Schwartz, 
29  lU.  App.  516. 

The  reason  for  this  is  that  consummation  under  such 
circumstances  is  regarded  as  strong,  if  not  conclusive,  testi- 
w«ay  that  the  man  intended  to  assume  the  marriage  relation, 
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and  not  simply  to  go  through  an  idle  ceremony,  or  one  in 
which  he  took  part  by  reason  of  threats  of  prosecution,  or 
because  he  was  put  in  -fear  and  acted  under  duress.  Leavitt 
v.  Leavitt,  13  Mich.  452;  Hampstead  v.  Phmtow,  49  N.  H.  84; 
Scott  V,  Shufeldt,  5  Paige  (N.  Y.)  43.  It  may  be  said,  in 
closing,  that  courts  do  not  look  with  favor  upon  such  actions 
as  this.  As  said  by  the  court  in  the  Jackson  case,  supra,  **To 
nullify  on  such  slight  grounds  so  solemn  a  contract  as  that 
of  marriage  would  jeopardize  in  too  many  instances  the 
blessings  which  spring  from  the  dearest  civil  and  social  rela- 
tion." If  the  parents  of  these  parties  will  endeavor  to  induce 
their  children  to  regard  their  marital  obligations  with  as  much 
sanctity  and  solemnity  as  they  have  their  own,  and  use  all 
their  efforts  to  have  them  forget  the  past,  there  seems  to  be 
no  valid  reason  why  they  may  not  re-establish  their  affections 
and  live  happily  together.  The  edict  of  the  law  is  that  they 
must  make  the  effort.  The  decree  seems  to  be  right,  and  it 
is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Sioux  City  Robe  &  Tanning  Co.,  Complainant,  v.  W.  G. 
Sears,  Judge,  Respondent. 

INJtrNCnON:  violation—- What  Ck>nstitnte8  Violation— Beceiylng 
Mail  and  Sbipments  TXnder  Torhidden  Name.  One  will  not  b^ 
punished  as  for  contempt  for  the  performance  of  acts  which  are 
not  clearly  within  the  terms  of  the  injunction,  or  fairly  implied 
therefrom. 

PRINCIPLE  APPLIED:  Defendant  was  enjoined  (a)  from 
using  or  continuing  to  use  the  words  "Sioux  City  Hide  &  Fur 
Company"  and  (b)  from  using  the  words  "Sioux  City"  in 
connection  with  other  words  indicating  a  business  of  dealing  in 
hides  or  furs.  Defendant  at  once  changed  its  name;  but  for  a 
period  of  something  over  a  month  thereafter,  continued  to  receive 
shipments  to  it  under  the  forbidden  name,  but  shipments  which 
were  actually  intended  for  it.  Shipments  under  the  forbidden 
name    rapidly    decreased    and   shipments    under   the    new    name 
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quickly  commenced.    HM,  the  said  acta  of  defendant  were  not 
within  the  terms  of  the  injunction. 

Certiorari  from  Woodbury  District  Court.— Vf.  G.  Sears, 

Judge. 

Saturday,  February  12,  1916. 

Certiorari  brought  to  review  the  action  of  the  district 
oourt  in  certain  contempt  proceedings.  The  opinion  states 
the  material  facts. — Affirmed. 

Sears,  Snyder  dk  Boughn,  for  complainant. 
Henderson  dk  Fribourg,  for  respondent. 

Weaver,  J. — C.  J.  Rick  and  others,  as  partners  under 

the  firm  name  of  Sioux  City  Robe  &  Tanning  Company,  were 

doing  business  as  dealers  in  furs  and  hides  and  as  tanners 

at  Sioux  City.    Volnie  S.  Powell  and  others, 

injunction:      incorporated  under  the  name  of  Sioux  City 

violation : 

tutes  vkSa- "       ^^^^  ^  ^^^  Company,  were  also  carrying  on 
maji  andlJhip?    ^  similar  busiuess  at  the  same  place.     The 
forbiddS?niune.  ^^^  named  firm  brought  a  suit  in  equity 
against  the  latter  concern,  charging  it  with 
unfair  competition  and  asking  that  it  be  perpetually  enjoined 
therefrom  and  from  using  the  firm  name  ''Sioux  City  Hide 
&  Fur  Company",  and  especially  enjoined  from  using  the 
name  ''Sioux  City"  in  connection  with  the  name  or  descrip- 
tion of  its  business  of  tanning  or  dealing  in  hides  and  robes. 
To  this  action,  the  Hide  &  Fur  Company  appeared  and  took 
issue  upon  the  petition.    Such  further  proceedings  were  had 
in  such  suit  that  a  decree  was  entered  therein  for  plaintiffs, 
the  material  part  of  which  was  in  the  following  words : 

"It  is  therefore  ordered,  adjudged  and  decreed  that  de- 
fendants, Volnie  S.  Powell,  H.  B.  Powell  and  Sioux  City 
Hide  &  Fur  Company,  a  corporation,  the  officers,  directors, 
agents,  attorne3rs  and  representatives  of  the  said  corporation, 
and  the  agents,  attorneys  and  representatives  of  the  said  Volnie 
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S.  Powell,  and  H.  B.  Powell,  be  and  they  are  each  hereby  sev- 
erally perpetually  enjoined  from  using  or  continuing  to  use 
the  words  'Sioux  City  Hide  &  Pur  Company'  as  their  trade 
name. 

''It  is  further  ordered,  adjudged  and  decreed  that  the 
said  defendants,  Volnie  S.  Powell,  H.  B.  Powell  and  the 
Sioux  City  Hide  &  Pur  Company,  a  corporation,  and  its 
officers,  directors,  agents,  attorneys  and  representatives,  and 
the  agents,  attorneys  or  representatives  of  the  said  Volnie 
S.  Powell,  and  H.  B.  Powell,  be  and  they  are  hereby  per- 
petually enjoined  from  using  the  words  'Sioux  City'  in  con- 
nection with  other  words  designating  or  indicating  a  business 
or  dealing  in  hides,  robes,  fur  or  tanning." 

The  decree  was  entered  May  24,  1915.  In  July,  1915, 
the  plaintiff  in  said  action  filed  in  the  district  court  an 
information  charging  that  defendants,  in  violation  and  con- 
tempt of  the  decree  and  writ  of  injunction,  had  wrongfully 
continued  to  use  the  business  name  of  Sioux  City  Hide  & 
Pur  Company  and  to  use  the  word  or  name  "Sioux  City" 
in  connection  with  their  business  name  or  designation,  and 
upon  these  allegations  asked  that  defendants  be  cited  to 
answer  for  their  alleged  contempt.  A  citation  was  issued, 
and  defendants  appeared  in  obedience  thereto,  and  denied 
that  they  had  violated  the  injunctional  order  or  decree.  The 
principal  evidence  offered  in  support  of  the  charge  was  the 
testimony  of  the  freight  agents  of  the  several  railroads  enter- 
ing Sioux  City,  showing  that,  between  the  date  of  the  decree 
and  the  filing  of  the  information,  a  considerable  number  of 
packages  and  shipments  of  furs  and  hides  had  arrived  at 
their  several  stations,  marked  or  directed  to  the  S.  C.  or  Sioux 
City  Hide  &  Fur  Company,  and  that  said  packages  and  ship- 
ments had  been  delivered  to  and  received  by  the  defendants. 
Some  evidence  was  offered  tending  to  show  that  the  decree 
was  entered  by  the  consent  of  the  parties,  and  that  prior 
thereto  there  was  some  verbal  understanding, that,  after  an 
interval  of  10  days,  defendants  would  relinquish  or  turn 
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over  to  plaintiffis  all  shipments  and  mail  directed  to  the  Sioux 
City  Hide  &  Fur  Company. 

Upon  this  record,  we  have  to  inquire  whether  the  proved 
or  admitted  acts  and  conduct  of  the  defendants  constitute  a 
dear  violation  of  the  terms  of  the  injunction.  Turning  to 
the  decree  by  the  terms  of  which  the  rights  and  duties  of  the 
parties  must  be  measured,  we  find  that  defendants  are  thereby 
enjoined  (1)  from  ''using  or  continuing  to  use  the  words 
'Sioux  City  Hide  &  Fur  Company'  as  their  trade  name'';  and 
(2)  from  "using  the  words  'Sioux  City'  in  connection  with 
other  words  designating  or  indicating  a  business  dealing  in 
hides,  robes,  fur  or  tanning".  Nothing  is  forbidden  to  the 
defendant  except  the  acts  or  things  above  sx>ecifically  men- 
tioned, and  such  other,  if  any,  as  may  be  fairly  implied  there- 
from. Unless  we  can  say  that  such  restraint  is  to  be  implied 
from  that  expressed,  as  above  quoted,  there  is  nothing  in  the 
decree  denying  defendants  the  right  to  receive  the  mail  and 
accept  the  shipments  which  the  senders  and  consignors  actu- 
ally intended  for  them.  There  is  no  evidence  that,  at  any  time 
after  the  entry  of  the  decree,  defendants  advertised  or  bought 
or  sold  or  made  any  claim  of  right  to  do  business  under  the 
forbidden  name  or  style,  or  did  in  fact  receive  any  mail  or 
shipments  or  consignments  intended  for  the  plaintiffs.  On 
the  contrary,  the  agents  of  the  carriers  called  as  witnesses  by 
the  plaintiffs  testtted  that  defendants  informed  them  of  the 
injunction  and  manifested  much  care  to  receive  or  accept 
such  consignments  only  as  were  clearly  intended  for  them. 
It  also  appears  indirectly  that  upon  the  entry  of  the  decree 
defendants  adopted  and  thenceforward  did  business  under 
the  name  of  Powell  Hide  &  Fur  Company.  It  was  perhaps 
the  duty  of  defendants  to  notify  their  customers  and  con- 
signors of  the  change  in  their  business  name,  and  there  is 
nothing  to  show  that  they  did  not.  On  the  contrary,  the  cir- 
cumstances tend  to  show  that  they  did  make  such  effort ;  for 
the  detailed  reports  by  the  several  freight  agents  show  that,, 
very  soon  after  the  date  of  .the  decree,  shipments  began  to 


Digitized  by  VjOOQ IC 


154  Sioux  City  R.  &  T.  Co.  v.  Sears.      [174  Iowa 

arrive  consigned  to  defendants  under  the  name  of  Powell  Hide 
&  Pur  Company.  The  consignments  gradually  increased, 
while  those  directed  to  the  Sioux  City  Hide  &  Pur  Company 
decreased.  Much  the  larger  part  of  those  directed  to  the  old 
name  arrived  and  were  received  by  defendants  within  less 
than  30  days  after  the  entry  of  the  decree,  and  very  largely 
within  15  days  thereafter.  Naturally  it  would  take  some  time 
to  get  the  information  of  the  change  to  the  knowledge  of  the 
shippers,  and  to  get  the  shippers  who  desired  to  deal  with 
them  in  the  habit  of  using  the  new  name ;  but  when  the  con- 
tempt proceeding  was  begun,  the  confusion  in  shipments  had 
largely  disappeared. 

Had  the  court  intended  by  its  decree  to  deny  the  defend- 
ants the  right  to  receive  the  mail  and  consignments  of  goods 
actually  intended  for  them,  it  was  an  easy  thing  to  so  pro- 
vide in  dear  terms,  and  we  think  it  fair  to  assume  that  such 
an  important  and  unusual  restraint  upon  the  liberty  of  a 
person  in  dealing  with  his  own  would  not  have  been  left  to 
an  uncertain  implication.  We  think  the  decree  is  not  open 
to  the  construction  which  the  plaintiffs  place  upon  it. 

Whether  the  mere  absence  of  intention  to  violate  the 
injunction  would  be  sufScient  to  relieve  defendants  from  the 
charge  of  contempt,  as  suggested  by  the  trial  court,  if  the  act 
complained  of  was  clearly  forbidden  by  the  terms  of  the 
decree,  we  need  not  here  consider  or  decide.  Taking  the 
decree  as  it  reads  and  the  undisputed  facts  as  disclosed  by 
the  record,  we  are  clearly  of  the  opinion  that  no  violation  of 
the  injunction  was  shown,  and  that  the  court  did  not  err  in 
finding  defendants  not  guilty  of  contempt.  The  result  reached 
being  right,  it  is  not  a  material  question  whether  all  the 
reasons  stated  by  the  court  for  its  ruling  were  sound. 

We  may  further  add,  with  reference  to  the  alleged  fact 
that,  prior  to  the  decree,  there  was  a  verbal  understanding  or 
agreement  between  the  parties  that  defendants  would  turn 
over  to  plaintiffs  all  mail  and  consignments  coming  in  the  old 
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trade  name  of  the  former,  that,  even  assuming  such  arrange- 
ment to  have  been  made,  its  violation  would  not  be  a  contempt 
of  court.  The  sole  question  presented  is  whether  a  violation 
of  the  decree  as  written  and  entered  was  so  clearly  shown  as 
to  render  the  dismissal  of  the  contempt  proceedings  an  error 
for  which  the  judgment  below  should  be  annulled  and  the 
cause  remanded  for  a  judgment  of  guilty.  This  inquiry,  we 
think,  must  be  answered  in  the  negative. 

The  writ  of  certiorari  will  therefore  be  dismissed,  and  the 
judgment  of  the  district  court — Affirmed, 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Bebecga  Ann  Thompson,  Appellee,  v.  E.  A.  Bomack,  Admin- 
istrator, Appellant. 

EXECUTOBS  AKD  ADMINISTBATOBS:     AUowaoce  and  Payment 

1  of  OlAlnuh— Bringing  Claim  to  Trial— Tecbnlcal  Violation  of  Ozder 
of  Conrt.  Tbe  technical  statutory  way  of  bringing  to  trial  a 
claim  in  probate  is  to  proceed  as  though  one  was  serving  an 
original  notice  and  to  serve  a  ten  days'  notice  of  the  hearing 
on  the  administrator  or  executor,  along  with  a  copy  of  the  claim; 
but  an  order  of  court  that  claimant  bring  a  claim  on  for  trial 
at  a  certain  term,  or  suffer  a  dismissal,  is  sufficiently  complied 
with  by  the  filing  of  a  "trial  notice"  with  the  clerk  for  the 
proper  term,  followed  by  a  full  appearance  by  defendant  thereto. 

EXECUTOBS  AKD  ADMINISTBATOBS:    Allowance  and  Paymant 

2  of  Claims — Stating  Claim— Liberality  Allowed.  Great  liberality 
is  indulged  in  stating  a  claim  in  probate.  The  ordinary  rules  of 
pleading  do  not  apply.    A  defect  which  would  render  a  petition 

.  demurrable  is  not  necessarily  fatal  in  the  statement  of  a  claim 
in  probate. 

EVIDEKCE:     ConcliudonB— Witness  Stating  Sabstance  of  Convorsa- 

3  tlon.  Where  a  witness  is  unable  to  give  a  conversation  verbatim, 
but  gives  the  substance  thereof  as  he  remembers  it,  such  evidence 
is  not  usually  excluded  as  a  conclusion. 

EVIDENCE:     Declarations  Against  Interest— Wills— Agreement  to 

4  WilL    Declaration  of  a  deceased  that  he  was  to  make  his  home 
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with  his  sister  and  that  she  was  to  have  his  farm  after  his  death 
are  admissible  in  an  action  to  establish  and  enforee  such  contract. 

EVJLDEKOE:    Self -Serving  Dedaratloii*— Kon-AdminibiUty— WiDs— 

5  AgreementB  to  Make.  Self-serving  declarations  or  statements  are 
not  admissible.  So  held  as  to  such  statements  hj  a  deceased,  the 
action  being  founded  on  an  alleged  agreement  to  make  a  will. 

APPEAL  AND  EBBOB:    Waiver  of  Error— Unargnad  Aurtgnmmit  of 

6  Error.  An  unargued  assignment  of  error  may  be  ignored.  So 
held  under  an  assignment  of  error  on  the  part  of  the  court  in 
adding  interest  to  a  verdict. 

EXEOUTOBS  Ain>  ADMIKISTBATOBS:    PaymAnt  and  Allowanee 

7  of  Olaims— Degree  of  Proof  Baqiiired.  'Claims  in  probate  are 
tried  as  ordinary  actions.  A  preponderance  of  evidence  is  suffi- 
cient. "Clear,  satisfactory  and  convincing"  evidence  is  not  re- 
quired, as  in  actions  to  set  aside  deeds  or  for  speeifie  perform- 
ance.    (Sec.  3341,  Code,  1897.) 

EZEOtrrOBS  and  ADMINISTBATOBS:    Payment  and  Allowance 

8  of  OlAlnuh— Agreement  to  Will— -Value  of  Serviceo  Materiality. 
On  the  issue  whether  deceased  had  contracted  to  give  his  farm  in 
return  for  care  and  supx>ort  during  the  remainder  of  his  life,  the 
fact  that  deceased  died  soon  after  the  contract  was  made  and 
the  one  furnishing  the  care  was,  therefore,  largely  overpaid,  is 
entirely  immateriaL 

Appeal  from  Jefferson  District  Court, — C.  W.  Vbrmilion, 

Judge. 


Saturday,  February  12,  1916. 


This  was  an  action  in  probate  on  the  claim  of  plaintiff 
against  the  administrator  for  the  value  of  an  80-acre  farm, 
because  of  the  failure  of  deceased  to  will  or  deed  the  same 
to  her,  under  an  express  agreement  to  do  so,  for  making  a 
home  for  him  from  February,  1912,  until  his  death,  in  July, 
1913.  Defendant  filed  a  counterclaim  in  the  sum  of  $1,514, 
for  payments  of  money  alleged  to  have  been  made  by  de- 
ceased to  the  plaintiff.  The  case  was  tried  to  a  jury,  which 
returned  a  verdict  for  claimant  for  $15,000,  to  which  the 
court  added  interest  at  6  per  cent,  from  the  date  of  the  death 
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of  the  intestate  to  the  date  of  the  verdict,  and  the  claim  was 
allowed  as  of  the  third  class  for  $15,725.  The  defendant 
appeals. — Affirmed. 

Leggett  &  McKemey,  for  appellant. 

CmU  &  Crail  and  J.  F.  Beady,  for  appellee. 

Preston,  J. — The  issnes,  as  stated  by  appellant,  were 
whether  any  contract  or  agreement  had  been  made,  as  alleged 
in  the  claim,  whereby  claimant  was  to  receive  the  farm  of 
the  deceased,  in  consideration  for  keeping  him  and  caring 
for  him;  and  whether  claimant  received  large  sums  of  money 
from  deceased,  as  claimed  by  the  administrator.  As  stated, 
there  was  a  jury  trial,  and  the  issues  were  decided  in  favor 
of  the  claimant. 

1.    The  cause  was  tried  at  the  April  Term,  1914,     On 

April  7,  1914,  the  defendant  filed  a  motion  to  dismiss  the 

claim  or  to  have  the  same  disallowed,  because, 

1.  xsxBctrroRfl         as  he  claimed,  the  plaintiff  had.  not  complied 

ANDADMINIS-  ,  •  ,     .  , 

TBATOM:ai-       With  an  order  of  court  entered  in  the  cause 

lowance  and 

SSuhnisfbrinff-    ^^  *  former  term,  another  judge  presiding. 
t?^?tSh^.      This  order  was  made  on  February  14,  1914, 

order  of  court      ^^^  ^^  ^  f  oUowS  : 

''And  now,  on  this  14th  day  of  Febru- 
ary, 1914,  the  same  being  the  12th  day  of  the  February  Term 
of  this  court,  in  this  cause  it  is  ordered  by  the  court  that  the 
claimant,  Rebecca  Ann  Thompson,  bring  on  her  claim  before 
this  court  at  the  April  Term,  1914,  for  adjudication,  or  the 
same  shall  be  disallowed. 

'*It  is  further  ordered  that  the  clerk  of  this  court  shall 
send  a  certified  copy  of  this  order  to  claimant  at  her  last 
known  post-ofiice  address,  Newton,  Kansas." 

It  is  said  by  appellant  that  the  statute,  Sec.  3338,  Code, 
1897,  provides  the  manner  in  which  a  claim  against  an  estate 
shall  be  brought  on  for  hearing.    But  that  has  reference  to 
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the  filing  of  the  claim,  or  perhaps,  more  properly  speaking, 
to  giving  notice  thereof  to  the  administrator  in  the  first 
instance.  The  record  shows,  as  we  understand  it,  that,  as  to 
the  claim  itself,  the  defendant,  by  his  attorneys,  had  entered 
an  appearance  to  the  claim,  so  that  the  notice  there  provided 
for  was  waived.    McLeary  v.  Doran,  79  Iowa  210. 

The  order  made  on  February  14th  was  broader  than  it 
needed  to  be.  Doubtless  the  only  purpose  of  the  court  in 
ihaking  the  order  was  that  the  cause  then  pending  should 
be  brought  on  for  hearing.  The  plaintiff  did  file  with  the 
clerk,  within  the  proper  time,  a  trial  notice  that  the  cause 
would  be  brought  on  for  hearing  at  the  April  Term.  The  rule 
and  statute  do  not  require  that  such  notice  shall  be  served 
on  opposing  counsel.  Such  a  notice  was  not  served.  But  the 
cause  was  brought  on  for  trial  at  the  April  Term  and  was 
tried  at  that  term,  the  defendant  appearing  and  contesting 
the  daim.  Conceding  that  the  order  before  referred  to  was 
not  technically  and  strictly  complied  with,  we  are  unable  to 
see  how  defendant  was  in  any  manner  prejudiced,  and  we 
think  the  trial  court  had  some  discretion  in  the  matter.  If 
the  order  of  February  14th  was  too  broad,  the  court  could 
have  modified  it,  doubtless,  at  a  subsequent  time.  This  was 
not  done,  but  the  ruling  of  the  court  in  overruling  defend- 
ant's motion  to  dismiss  or  disallow  the  claim  at  least  had  that 
effect.  It  should  have  been  stated  that  the  order  of  February 
14th  was  ex  parte.  The  deceased'  died  July  10,  1913,  and  an 
administrator  was  appointed  September  18,  1913.  The  claim 
was  filed  November  7th  of  the  same  year.  At  that  time,  the 
time  for  filing  claims  would  not  expire  for  seven  months  there- 
after. Plaintiff  was  nearly  80  years  of  age,  and  lived  at  New- 
ton, Kansas.  In  our  opinion,  the  ruling  of  the  district  court 
at  this  point  was  just  and  right,  even  though  the  prior  order 
had  not  been  technically  complied  with. 

2.  It  is  thought  by  appellant  that  the  claim  was  not 
sufficiently  specific.    It  was  not  attacked  in  any  way  in  the 


Digitized  by  VjOOQ IC 


Feb.  1916]  Thompson  v.  Rohack.  159 

district  court,  so  that  it  is  doubtful  whether  the  question  has 
ever  been  properly  raised.    It  is  enough  to 
^  Si?AOTinfi8.      ^y  *^*t  ^®  think  it  was  sufQcient,  under  the 
to^a^cl'and       rule  laid  down  in  Chariton  National  Bank  v. 
ciaimBf  suit-       Whicker,  163  Iowa  571,  that  such  a  claim  is 
uberauty'ai-       not  subject  generally  to  the  rules  of  pleading 
prevailing  in  ordinary  litigation,  and  that  a 
defect  which  would  render  a  petition  demurrable  is  not  neces- 
sarily fatal  to  a  claim  in  probate. 

3.    As  stated,  the  ckdm  was  for  the  value  of  the  land. 
The  claim  is  that  there  was  a  contract  that  she  was  to  receive 
the  land.    This  was  not  an  action  for  specific  performance,  and 
plaintiff  did  not  receive  tlie  land.    A  son  of 
*'  con^ioiis:       plaintiff's  testified  to  a  conversation  between 
^«^^ta!noe     ^^  mother  (the  claimant)  and  the  deceased, 
of^^nversa-       stating  that  the  substance  of  the  conversation 
was  that  she  was  to  make  a  home  for  him  and 
care  for  him  for  the  farm.     He  was  to  give  her  the  farm. 
Defendant  moved  to  strike  the  answer  as  a  summary  and 
incompetent,  which  was  overruled,  and  this  is  assigned  as 
error.     The  witness  was  not  cross-examined  by  appellant  to 
test  his  credibility.    The  witness  was  unable  to  give  the  con- 
versation verbatim.     It  is  not  often  that  a  witness  is  able 
to  repeat  the  words  used.    Where  the  substance  of  the  con- 
versation is  given,  the  evidence  is  not  generally  to  be  excluded 
as  the  eonclusion  of  the  witness.     Walker  v.  Camp,  63  Iowa 
627 ;  State  v.  Donovan,  61  Iowa  278 ;  Stiles  v.  Breed,  151  Iowa 
86,  93;  17  Cyc,  794. 

Objection  was  made  to  declarations  made  by  deceased,  to 

the  effect  that  he  had  his  arrangements  all  made  by  which  he 

was  to  make  his  home  with  his  sister  and  that  she  was  to  get 

the  farm.    We  think  this  was  proper.     The 

4.  ibvimnct:  objection  urged  against  some  of  the  declara- 

tS»t'^wiiLi-      ^^o^^  i^  the  court  below  was  that  they  were 

a^»i)entto'      incompetent  under  Section  4604,  Code,  1897, 

and  that  they  were  contrary  to  the  statute 
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of  frauds.  But  these  objections  are  not  now  urged.  The 
intentions  of  the  deceased  were  material  and  relevant  to  show 
that  he  understood  the  contract  and  were  proper  evidence  in 
corroboration  of  the  direct  evidence  of  the  contract.  At  the 
time  the  declarations  and  admissions  were  received,  the  ques- 
tion of  quantum  meruit  was  still  in  the  case,  and  the  intention 
and  expectation  of  deceased  to  pay  for  the  services  rendered 
were  material.  After  claimant  elected  to  stand  on  the  express 
contract,  the  objections  were  not  renewed,  and  no  motion 
made  by  defendant  to  strike.  The  same  rule  applied  to  other 
declarations  of  deceased  against  interest,  to  the  effect  that  he 
said  his  property  was  for  his  sister  at  his  death,  and  that  he 
expected  his  sister"  Beckie  to  have  it. 

The  court  did  not  err  in  rejecting  evidence  offered  by 
defendant  as  to  declarations  of  deceased  in  his  own  favor  at 
other  times  than  those  inquired  about  by  the  claimant. 

4.    The  sufficiency  of  the  evidence  to  sus- 

5-  JSf2er^n»        ^^  ^^®  verdict  was  challenged  by  motion  at 

SSSSdmuSi-      the  close  of  claimant's  evidence  to  direct  a 

^Mm^uio     verdict,  also  at  the  close  of  all  the  evidence, 

"    ^  and  by  motion  for  new  trial.    The  evidence 

was  sufficient  to  take  the  case  to  the  jury,  and  the  finding  of 

the  jury  is  conclusive  upon  this  court.    We  have  given  some 

indication  of  the  character  of  the  evidence,  and  there  was 

more  of  the  same  kind.    We  are  so  clear  about  this  that  we 

consider  it  unnecessary  to  set  out  the  evidence  in  detail,  or  to 

review  the  cases  cited  by  appellant  wherein  the  evidence  was 

held  insufficient. 

5.    It  is  assigned  as  error  that  the  court  erred  in  adding 

$725  to  the  verdict  of  the  jury,  as  interest.    No  authorities  are 

cited  and  there  is  no  argument  on  this  point.  Appellant  simply 

contents  himself  with  saying  that  it  only 

e.  APPBALAND        shows  the  calloused  condition  of  the  suscepti- 

ERROR :  waiver 

SwS'ia""'       ^^^^^y  ^^  *^®  district  judge  that,  having  so 

Biffnmenuof      ^^^^  ^j^^  ^^^  ^j^at  the  jury  allowed  ten  times 

what  the  evidence  showed  the  services  were 
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reasonably  worth,  and  after  it  had  been  shown  that  they  had 
been  more  than  paid  for  in  cash,  he  coolly  added  $725  to  the 
amount  he  ordered  to  be  taken  from  the  heirs  of  this  estate, 
under  the  ^ise  of  interest.  We  are  not  called  upon  to  deter- 
mine the  question  of  interest.  As  the  case  was  submitted  to 
the  jury,  there  was  no  question  as  to  what  the  services  were 
reasonably  worth,  but  whether  there  was  a  contract,  as  claimed, 
and  whether  plaintiff  had  been  paid  was  a  question  for  the 
jury  under  the  evidence,  and  their  iGinding  is  also  conclusive 
on  this  point.  The  matter  of  alleged  payments  was  set  up  in 
the  counterclaim  of  defendant. 

6.     Defendant  asked  instructions  to  the  effect  that  the 

evidence  was  not  such  as  is  required  by  law  to  support  the 

allegation  that  deceased  agreed  to  convey  the  land  described 

in  the  claim  as  a  consideration  for  support- 

^'  ^DjSSiNie-     ^^^  ^™'  *^^  ^^^^  *^®  J^^  should  not  con- 
meiuaniai^'     sid^r  the  evidence  of  the  value  of  the  land  as 
ciaJinirfd^ree    &  basis  for  ascertaining  the  amount  to  be 
Qu&ckL  ^^         allowed  to  plaintiff  on  her  claim^  and  that,  if 
they  found  in  favor  of  plaintiff,  they  should 
allow  her  the  reasonable  value  of  the  services  rendered,  as 
shown  by  the  evidence,  and  as  to  the  weight  to  be  given  evi- 
dence  of  witnesses  testifying  to   declarations   of   deceased. 
Enough  has  been  said  in  prior  divisions  of  the  opinion  to  show 
that  the  theory  of  defendant  as  to  the  measure  of  the  recov- 
ery was  not  a  correct  theory,  and  as  to  the  instruction  in 
regard  to  the  weight  of  the  testimony,  we  think  it  was  covered 
by  instructions  given  by  the  court. 

Cases  are  cited  by  appellant,  holding  that  the  evidence 
must  be  clear,  satisfactory  and  convincing.  As  stated,  this 
is  not  a  case  to  set  aside  a  deed  or  for  specific  performance, 
and  we  think  a  preponderance  of  the  evidence  is  all  that  is 
required  in  a  case  of  this  kind.  The  action  was  to  establish 
a  claim  against  the  estate.  Mosher  v.  OoodaUy  129  Iowa  719 ; 
Jamison  v.  Jamison,  113  Iowa  720;  Mc Annuity  v.  Seick,  59 
Vol.  174  Ia,— U 
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Iowa  586 ;  Welch  v.  Jugenheimer,  56  Iowa  11 ;  Huitoit  v.  Dox- 
$ee,  116  Iowa  13.  In  the  hearing  of  a  contested  claim  in  pro- 
bate, all  provisions  of  law  applicable  to  an  ordinary  action 
shall  apply.    Code  Section  3341. 

7.    Appellant  urges  with  some  vehemence  that  the  estate 

was  robbed  by  the  allowance  of  so  large  an  amount  for  17  or 

18  months'  care  of  deceased.    But,  as  stated,  it  was  not  a 

question  as  to  the  value  of  the  services,  but 

8.  BxBcuTosfl         whether  deceased  made  a  contract  with  plain- 

ANDADMINX8-  ,,  ,-rT*^.,  «  « 

TRATOR8 :  pay-     tiff,  as  alleged.    He  had  a  right  to  make  such 

SaiiM -^w-ee-    ^  Contract.     The  testimony  shows  that  de- 

^ueo^f^*"'      ceased  was  a  twin  brother  of  plaintiff's  and 

tSfuJfi^."*"     that  they  had  affection  for  each  other.     In 

addition  to  the  80  acres  of  land,  deceased 

left  an  estate  in  notes,  mortgages  and  other  securities  of  the 

value  of  about  $24,000.    Deceased  would  have  had  the  right 

to  make  a  will  giving  the  land  to  plaintiff,  or  he  could  have 

made  her  a  gift  of  it.    He  was  old  and  feeble,  and  it  was 

uncertain  for  what  length  of  time  he  would  be  a  care.    He 

was  in  poor  health,  and  may  have  considered  that  he  might 

be  a  burden  for  a  number  of  years.    As  bearing  upon  this 

proposition,  see  Nixon  v.  Klise,  160  Iowa  238. 

.The  defendant  has  had  a  fair  trial,  and  the  judgment  is, 
therefore, — Affirmed. 

Evans,  C.  J.,  Deeheb  and  Weaver,  JJ.,  concur. 


Dessie  Wakren,  Appellee,  v.  Clara  E.  Oraham,  Appellant 

UUSBAKD  AND  WIFE:    Alienation  of  AlTeciionB— Evidence— Snfll- 

1  ciency.  Evidence  reviewed,  and  held  sufficient  to  justify-  a  ver^ 
diet  for  the  alienation  of  the  affections  of  the  husband. 

APPEAL  AND  EBBOB:    Waiver  of  Error— Motion  for  Directed  Vei^ 

2  diet.  He  who  moves  for  directed  verdict  and  suffers  an  adverse 
ruling  and  thereupon  introduces  his  testimony,  must  then  renew 
his  motion,  or  waiver  of  error,  if  any,  in  the  adverse  ruling  will 
result.     In  case  such  motion  is  not  renewed,  the  insufficiency 
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of  the  evidence  may  be  raiBed  (a)  hj  instruetion  or  (b)  by 
motion  for  new  trial  on  the  ground  of  the  imnii&eieney  of  all 
the  evidence  to  support  a  verdict. 

TBIAL:    Beception  of  Evidence— Onmlbiu  Motion  to  Strike.    A  mo- 

3  tion  to  strike  out  evidence  embracing  both  competent  and  incom- 
petent is  properly  overruled. 

HUSBANB  AND  WIFE:    Alionatiini  of  Afleettons— Evidenee— Hku- 

4  band's  Bepiatation  as  to  Paying  Debts.  The  theory  that  the 
husband's  bad  reputation  in  the  matter  of  paying  his  debts  has 
bearing  on  what  the  wife  really  lost  by  the  alienation  of  his 
affections,  is  entirely  too  far-fetched  to  admit  of  its  admissibility 
as  evidence. 

APPEAL  AND  EBBOB:     Dedaiona  Bevlewable— Ezdnaion  of  Evi- 

5  denoe— Kecessitj  to  DlscioBe  Purpose.  The  purpose  of  offered 
and  rejected  testimony  should  in  some  manner  appear  from  the 
record. 

HUHBAND  AND  WIFE:    Alienatiim  of  Affecttona— Evidence    Decto- 

6  tatiiRns  of  Alienated  Qpoose.  The  declarations  of  the  husband  as 
to  his  affection  for  defendant,  who  is  charged  with  alienating 
his  affection,  even  though  not  in  defendant's  presence,  are  admis- 
sible as  showing  his  state  of  mind  and  as  ewplanatory  of  his 
ixmduct  (and  therefore  a  part  of  the  res  gestae),  when  there  is 
other  proof  tending  to  show  the  actual  alienation  of  the  husband 's 
affections  by  the  defendant. 

HUSBAND  AND  WIFE:     Alienation  of  Affections— Malico—Safll- 

7  dency  of  Showing.  Malice,  in  so  far  as  it  is  an  essential  element 
of  an  action  for  the  alienation  of  the  affection  of  a  husband  or 
wife,  is  sufficiently  shown,  in  an  action  against  a  stranger  (that 
is,  a  person  having  no  interest  in  either  of  the  parties  and  under 
no  duty  to  protect  or  advise  either),  by  an  alienation  which  is 
intentional,  unjustifiable  and  wrongful  on  the  part  of  such 
stranger. 

HUSBAND  AND  WIPE:    Alienation  of  Affectiona— Doty  of  Defend- 

8  ant — Inatroctiona.  Instruction,  in  an  action  for  damages  for 
the  alienation  of  affection,  reviewed,  and  held^  when  construed 
as  a  whole,  to  properly  state  the  duty  of  defendant  to  refrain 
from  any  acts  which  would  have  a  tendency  to  awaken  affection 
on  the  part  of  the  one  whose  affection  was  alleged  to  have  been 
alienated. 

HUSBAND  AND  WIPE:    Alienation  of  Affect^ona— Proximate  Oanae. 

9  Defendant's  conduct,  as  shown  in  an  action  for  alienation  of 
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affection,  need  not  be  the  sole  cause  of  the  alienation.    It  is  suffi- 
cient if  it  be  the  controlling  cause. 

TRIAL:     Verdicta— Exc688ivcneB8    >A,87&— Alienation  of  AfleetiomL 

10  Verdict  for  $4,875,  in  an  action  for  alienation  of  the  affection  of 
a  husband,  reduced,  conditionally,  to  $2,000.  The  husband  was 
not  thrifty,  and  was  addicted  to  excessive  drinking  of  intoxicat- 
ing liquors.  His  sole  savings  during  some  20  years  of  marriage 
was  a  house  and  lot.  Neither  the  value  of  the  lot  nor  the 
extent  of  his  contribution  to  his  family  was  shown.  His  affections 
for  his  wife  were  easily  broken. 

Appeal  from  Sioux  Districi  Court. — William  Hutchinson, 

Judge. 

Saturday,  February  12,  1916. 

Action  at  law  for  the  alienation  of  the  affections  of 
plaintiff's  husband.  The  defense  was  a  general  denial  and  a 
plea  of  the  statute  of  limitations.  No  mitigating  facts  were 
pleaded.  Upon  the  issues  joined,  the  case  was  tried  to  a  jury, 
resulting  in  a  verdict  and  judgment  for  plaintiff  in  the  sum 
of  $4,875,  and  defendant  appeals. — Modified  and  Affirmed  on 
Condition. 

John  r.  Murphy  and  George  T.  Hatley,  for  appellant. 
Gerrit  Klay  and  T.  E.  Diamond,  for  appellee. 

Debmer,  J. — I.    Plaintiff  was  married  to  Dana  Warren 
on  May  20,  1891,  after  a  courtship  extending  over  some  years. 
A  child  was  born  to  them  within  five  months  after  this  mar- 
riage, and  thereafter  four  others  were  bom. 
^'  w?P^B^au^na^     Plaintiff  was  about  16  years  of  age  when 
tiSns^'evf^'       married,  and  her  husband  was  about  25.    Im- 
ciency!  *"^"       mediately  after  marriage,  they  went  to  house- 
keeping in  Sioux  City,  where  the  husband  was 
then  employed,  but  within  a  year  thereafter,  they  moved  to 
the  town  of  Hull.     The  husband  was  an  expert  sign  writer, 
paper  hanger  and  decorator;  and  after  his  removal  to  Hull, 
he  established  a  pfiotograph  gallery.    He  and  his  wife  were 
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both  fond  of  music  and  each  developed  considerable  musical 
talent.  According  to  the  testimony,  they  lived  happily  to- 
gether until  about  the  year  1909^  when  for  some  reason,  the 
husband's  attitude  toward  his  wife  began  to  change;  and 
finally,  about  September  1,  1911,  he,  without  warning  of  his 
intended  separation  from  his  wife,  left  her  and  went  to  the 
city  of  Port  Dodge  and  there  set  up  a  studio.  Plaintiff  fol- 
lowed him  to  Port  Dodge;  but  he  was  cold,  rejected  her 
advances,  and,  during  her  stay  in  that  city  the  husband, 
without  indicating  to  anyone  his  intentions,  so  far  as  the 
record  shows,  left  Port  Dodge  about  Christmas  of  the  year 
1911  without  saying  goodbye  to  his  wife,  and  she  has  never 
seen  him  since.  As  a  matter  of  fact,  he  seems  to  have  become 
a  wanderer  on  the  face  of  the  earth,  and  when  last  heard 
from,  according  to  the  record,  he  was  at  Reno,  Nevada,  intend- 
ing to  go  from  there  to  some  place  on  the  Pacific  coast.  Not 
long  after  he  left  Iowa,  plaintiff  received  from  his  mother  a 
deed  for  a  house  and  lot  in  the  town  of  Hull,  which  had  been 
acquired  during  their  residence  there,  which,  according  to 
the  record,  was  the  only  tangible  property  he  had.  Plaintiff 
accepted  the  deed  and  is  now  the  owner  of  this  property. 
Like  most  men  of  his  type,  this  husband  was  of  a  light- 
hearted,  jovial  disposition,  given  somewhat  to  drink,  at  times 
to  excess,  and  within  his  means  a  good  provider.  As  his 
children  grew  up,  the  boys  assisted  him  in  his  work,  and 
before  that,  the  wife  occasionally  assisted  him  at  his  photo- 
graph gallery. 

The  defendant  was  reared  on  a  farm  near  the  town  of 
Hull  and  resided  there  until  the  year  1896,  when  the  family 
moved  into  a  residence  near  to,  if  not  within,  the  corporate 
linuts  of  the  town.  Her  father  died  in  the  year  1902,  and  her 
mother,  in  the  year  1909.  Shortly  thereafter,  she  took  up 
her  residence  with  ar  brother,  some  miles  from  Hull,  where 
she  remained  until  about  September,  1910,  when  she  went  to 
Chicago  to  visit  relatives  and  friends.  After  that,  she  went 
to  Missouri,  remaining  for  a  time  at  St.  Charles  and  St.  Louis, 
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and  finally  settled  in  St.  Louis,  where  she  was  employed  at 
the  time  of  the  trial  of  this  ease. 

Plaintiff's  husband  became  acquainted  with  defendant's 
family  in  a  professional  way  shortly  after  he  moved  to  the 
town  of  Hull,  the  defendant  at  that  time  being  about  15  years 
of  age.  He  became  somewhat  intimate  with  the  Graham 
family,  and  the  two  families  visited  back  and  forth  for  a 
number  of  years,  and  until  after  the  Oraham  family  moved 
into  town.  The  Grahams  furnished  the  Warren  family  with 
butter  and  produce^  until  a  short  time  before  Mrs.  Graham's 
death.  The  butter  and  produce  were  often  delivered  by  de- 
fendant either  at  the  house  where  plaintiff  lived  or  at  the 
husband's  photograph  gallery.  Defendant  was  very  fre- 
quently at  this  gallery,  so  much  so  as  to  arouse  plaintiff's 
suspicions,  which  she  says  were  finally  confirmed  by  finding 
a  negative  of  defendant  en  deshabille,  in  her  husband's  col- 
lection at  the  gallery.  It  is  also  shown  that  her  husband 
became  very  confidential  with  the  Graham  family,  unveiling 
to  them  some  of  the  ''skeletons"  in  his  family  closet,  and 
defendant  was  present  at  this  unveiling.  About  the  time  of 
the  death  of  defendant's  mother,  plaintiff's  husband  ap- 
parently became  very  much  interested  in  defendant's  affairs, 
and,  as  she  says,  she  called  upon  him  for  assistance  in  dis- 
posing of  the  property  which  came  to  her  from  her  parents. 
At  any  rate,  he  visited  her  often  at  this  time,  going  to  her 
house  at  nights  and  remaining  there  each  time  until  a  late 
hour.  After  her  removal  to  her  brother's  farm,  the  husband 
was  called  upon  to  do  some  work  at  this  place,  but,  instead  of 
attending  to  it  himself,  he  and  defendant  seemingly  regarded 
it  as  a  good  opportunity  to  be  in  each  other's  company,  and 
made  the  most  of  it.  After  defendant  went  to  Chicago,  she 
kept  up  a  correspondence  with  plaintiff's  husband,  and  such 
letters  as  we  have  from  defendant  contained  many  terms  of 
endearment  and  indicated  a  strong  affection  on  her  part  for 
the  plaintiff's  husband.  As  the  husband's  affections  for  de- 
fendant seemed  to  grow  in  intensity,  his  love  for  his  wife 
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seemed  to  dim  in  like  proportions,  and  he  finally  concluded 
to  abandon  her.  During  the  last  year  of  defendant's  resi- 
dence in  Hull,  and  just  before  she  went  to  Chicago,  the  hus- 
band was  seldom  at  home  on  Sundays,  was  frequently  out  late 
at  nights,  and,  about  July  20th  of  the  year  1911,  announced 
to  a  daughter  that  he  had  lost  all  affection  for  his  wife  and 
that  he  had  found  his  ideal  in  another.  Broadly  outlined, 
this  is  the  case  as  made  for  plaintiff,  and  it  is  enough  to  say 
at  the  outset  that  it  is  sufficient  to  justify  a  verdict  in  some 
amount,  and  that  such  verdict  should  stand  unless  some  errors 
were  committed  by  the  trial  court  which  demand  a  new  trial. 
Several  are  assigned,  and  to  such  as  we  deem  important  we 
shall  now  devote  our  attention. 

II.  At   the   close   of   plaintiff's   testimony,    defendant 
moved  for  a  directed  verdict  in  her  behalf.    This  motion  was 

overruled;  but,  as  defendant  did  not  elect  to 

2.  APPBALAND        stand  thereon,  but  proceeded  to  introduce  her 

KRBOR  *  w&ivcr 

of  error:  mo-      testimony,  there  was  no  error  of  which  she 

tlon  for  di-  •" 

reeled  verdict,  may  complain.  Wiar  v.  Wabash  B,  Co.,  162 
Iowa  702 ;  Vogt  v.  Chicago,  B.  I.  dt  P.  B.  Co., 
164  Iowa  158,  and  cases  cited.  The  only  way  to  renew  the 
point  was  by  renewing  the  motion  at  the  conclusion  of  all 
the  testimony,  by  instruction  or  by  motion  for  a  new  trial 
on  the  ground  of  the  insufficiency  of  all  the  testimony  to 
support  a  verdict.  In  the  motion  for  a  new  trial,  the  point 
was  made ;  but,  as  we  have  said,  it  is  without  merit. 

III.  After  the  testimony  of  two  of  plaintiff's  witnesses 
had  been  taken,  defendant  moved  to  strike  out  the  entire 

evidence  of  each.     As  some  of  it  was  com- 

3.  TuAii :  "recep-  -i  •   i      i 

tlon  of  evi-  petent  and  material,  there  was  no  error  here, 

dence :  omnl-  . »   .      ,  1^1  n    » 

bus  motion  to      even  if  it  be  conceded  that  some  of  it  was 

strike. 

vulnerable  to  a  motion.  Walrod  v.  Webster 
County,  110  Iowa  349;  Sullivan  v.  Nicoulin,  113  Iowa  76,  and 
many  cases  cited. 

IV.  For  some  reason,  which  is  not  apparent  of  record, 
and  which  is  not  made  sufficiently  clear  in  argument,  defend- 
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ant  offered  to  prove  the  general  reputation  of  plaintiff's  hus- 
band at  Hull  regarding  his  disposition  to  pay 

4.  Husband  AND  o  o  x-  r  ^ 

wifb:  aiiena-      his  biUs  and  obligations  and  as  to  whether  or 

tlon  of  affec-  *^ 

dencerhufl-        ^^^  ^^  ^^  P^^  ^^  dcbts.     The  trial  court 

tioaasto^"^"     would  not  permit  the  witness  to  answer  the 

paying  debu.      interrogatories.    We  have  no  way  of  knowing 

what  the  answer  would  have  been  or  the  purpose  thereof,  save 

as  indicated  in  the  briefs  filed  for  appellant,  where  it  is  said 

that  the  purpose  was  to  show  that  the  husband's  reputation 

was  bad  and  that  he  did  not  pay  his  debts,  the  thought  being 

that  this  disclosed  his  inability  to  support  his  wife  and  family 

and  that  they  lost  nothing  as  a  result  of  any  alienation  of 

his  affections.    In  the  first  place,  counsel  did 

^'  i^M^d^^        ^0^  disclose  this  purpose  to  the  trial  court; 

viewabi?'  and  next,  even  if  the  purpose  had  been  shown, 

evidence :  wc  do  not  think  the  testimony  was  admissible. 

necessity  to  .  .   ,       . 

disclose  pur-       Many  men  in  good  financial  circumstances 

pose.  "  ° 

are  slow  in  paying  bills  and  have  a  bad 
reputation  in  this  respect,  and  it  does  not  follow  from  such 
practice  or  from  such  reputation  that  they  are  not  men  of 
financial  means,  or  that  they  are  not  good  family  providers. 
Two  questions  may  be  said  to  be  involved  here,  in  the  one 
ultimate  one — the  amount  of  plaintiff's  loss  in  being  deprived 
of  the  consortium  and  support  of  her  husband:  First,  did 
he  make  provision  for  his  family  and  support  them  as  well 
as  his  circumstances  would  reasonably  permit;  second,  what 
was  his  financial  ability  in  fact?  Neither  reputation  for 
paying  bills  nor  the  actual  fact  that  he  did  or  did  not  pay 
them  promptly  has  any  but  the  most  remote  bearing  on  this 
subject  and,  as  the  ultimate  facts  were  susceptible  of  direct 
proof,  there  was  no  need  to  resort  to  the  more  remote  infer- 
ences, especially  where  these  remote  circumstances  may  be 
explained  quite  as  consistently  on  one  theory  as  another.  In 
support- of  these  views,  see  Arnold  v,  Livingsto-ne,  155  Iowa 
601 ;  Porter  v.  Moles,  151  Iowa  279. 

V.    Plaintiff  was  also  permitted  to  show  that,  just  prior 
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to  lier  husband's  abandonment  of  her,  he    (the  husband) 

declared  his  affections  for  the  defendant ;  spoke  of  his  feelings 

regarding  his  wife  and  otherwise  indicated 

6.  Husband  AND     his  then  State  of  mind,  regarding  the  two 
tJonofaffec-       women.    These  declarations  were  not  in  the 

tions :  evi- 

farotloiSrSf        presence  of  the  defendant,  but  they  were  in- 
t^SSi^  dicative  of  his  (the  husband's)  then  state  of 

mind,  and  explanatory  of  his  future  conduct. 
They  were  not,  it  is  true,  substantive  proof  against  the 
defendant,  but  were  competent,  there  being  other  proof  in 
the  record  showing  defendant's  conduct  toward  him  to  estab- 
lish the  effect  thereof  upon  the  husband.  As  such,  they  were 
res  gestae,  and  under  our  rule  clearly  admissible.  Sexton  v. 
Sexton,  129  Iowa  487;  Price  v.  Price,  91  Iowa  693;  Lockwood 
V.  Lockwood,  (Minn.)  70  N.  W.  784;  Nevins  v,  Nevins,  (Kas.) 
75  Pac.  492;  Perry  v.  Lovejoy,  (Mich.)  14  N.  W.  485. 

YI.    But  one  instruction  is  complained  of,  although  it 

is  said  in  argument  that  the  instructions  as  a  whole  are  faulty, 

in  that  the  court  neglected  to  charge  that  defendant  could  not 

be  held  liable  unless  it  appeared  that  she  was 

7.  HuBBANDAND     actudtcd  by  malice  in  what  she  did.    Upon 

wiFB :  aliena-  ''  ^ 

tiona'-^maMce  •  ^^^  ^^*  proposition,  defendant  made  no 
showinS!^^  **'  request  for  instructions,  and  no  exception  to 
the  charge  was  lodged  on  this  ground.  Aside 
from  this,  as  this  action  is  against  a  stranger,  a  person  having 
no  interest  in  either  of  the  parties  to  the.  suit  and  being  under 
no  duty  to  shield  or  protect  either,  it  is  not,  as  we  understand 
it,  necessary  to  show  actual  malice  in  order  to  justify  a 
recovery  from  one  who  alienates  the  affections  of  either  hus- 
band or  wife.  Hartpence  v.  Badgers,  (Mo.)  45  S.  W.  650; 
TrumbiMv.  TrumbuU,  (Neb.)  98  N.  W.  683 ;  Westlake  v.  West- 
lake,  34  Ohio  621  (32  Am.  Rep.  397) ;  Boland  v.  Stanley, 
(Ark.)  115  S.  W.  163;  Sickler  v.  Mannix,  (Neb.)  93  N.  W. 
1018.  It  may  be  true  that  malice  is  the  gist  of  the  action,  but  it 
is  not  necessary  that  express  malice  be  shown.  It  may  be  im- 
plied, and,  as  a  rule,  all  that  plaintiff  need  show  in  an  action 
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against  a  stranger  who  was  under  no  daty  and  who  was  not 
called  upon  to  give  advice  is  that  such  person  intentionally, 
unjustifiably  and  wrongfully  induced  the  husband  to  leave  his 
wife.  This  establishes  all  the  malice  that  is  necessary  to  make 
out  a  case  for  plaintiff.  The  trial  court  in  effect  so  instructed, 
in  the  fifth  paragraph  of  its  charge. 

YII.    The  instruction  complained  of  reads  as  follows: 
''You  are  further  instructed  as  a  matter  of  law,  that  it 
was  the  duty  of  the  defendant  to  refrain,  so  far  as  she  reason- 
ably could,  from  doing  any  act  which  she 
8.  Husband  AND     knew  would  have  a  tendency  to  awaken  affec- 

wiFB:  aliena- 
tion of  af-  tion  on  the  part  of  the  plaintiff's  husband 

fections :  duty  *^  *^ 

of  defendant:     towards  her." 

Instructlona.         v*/tt»*vao  *a^*. 

In  view  of  the  complaint  made  against 
it,  it  is  necessary  to  quote  the  others  bearing  upon  this^subject. 
They  are  as  follows: 

'*You  are  instructed  that  if  you  find  from  the  evidence 
that  the  defendant  had  bestowed  her  affections  on  plaintiff's 
husband  and  that  he  reciprocated  this  affection,  this  fact  alone 
would  not  be  sufficient  to  authorize  a  recovery  in  this  action. 
Before  the  plaintiff  can  recover,  she  must  show  that  the 
defendant  by  her  acts  and  conduct  and  attention  to  the  plain- 
tiff's husband,  wilfully  and  intentionally  alienated  his  affec- 
tion and  love  for  the  plaintiff. 

''You  are  further  instructed  that  if  you  find  from  the 
evidence  that  Dana  Warren,  plaintiff's  husband,  invited  and 
solicited  the  friendship  and  attention  of  defendant  and  by 
praise  and  flattery  or  other  arts  and  means  won  the  love  of  the 
defendant  and  you  further  find  that  whatever  acts  or  things 
done  on  the  part  of  the  defendant,  if  anything,  was  done  in 
response  to  the  solicitation  wholly  of  the  said  Dana  Warren, 
and  you  further  find  that  the  defendant  in  this  cause  in  no 
manner  by  her  acts  and  conduct  and  attentions  to  the  said 
Dana  Warren,  wilfully  and  intentionally  alienated  his  affec- 
tions for  his  wife,  then  the  plaintiff  cannot  recover  and  you 
should  so  find. 


Digitized  by  VjOOQ IC 


Feb.  1916]  Wabben  v.  Graham.  171 

*'You  are  instrncted  that  if  the  plaintiff  by  her  own  con- 
duet  alienated  the  affections  of  her  husband,  so  that  he  with- 
drew from  her  society,  or  if  you  find  that  the  said  Dana 
Warren  never  had  any  affection  for  the  plaintiff  or  that  the 
said  Dana  Warren  naturally  lost  his  affection  for  his  wife 
without  any  apparent  reason,  then  the  plaintiff  cannot  recover 
in  this  action  and  you  should  so  find." 

It  is.  said  that  the  instructions  are  contradictory,  but 

we  do  not  so  regard  them.    The  only  argument  necessary  at 

this  point  is  a  reading  of  the  instructions  themselves.  Further, 

it  is  said  that  the  instruction  is  inadequate  in 

9.  Husband  AND     that  it  omits  the  essential  element  of  malice. 

S"ifaf-"*"      That  point  has   already  been  adverted  to. 

f ectlons :  proxl*  « 

mate  cause.  Again,  it  is  argucd  that  the  instruction  is 
erroneous  in  substance  and  that  defendant 
was  under  no  such  duty  as  therein  expressed.  The  instruction 
standing  alone,  and  without  reference  to  the  facts  disclosed 
by  the  testimony,  would  be  wholly  inadequate;  but,  consid- 
ered in  the  light  of  the  testimony  and  with  the  other  instruc- 
tions, it  was  not  prejudicially  erroneous.  It  appears  that 
defendant  knew,  from  having  heard  the  confidential  com- 
munication between  plaintiff's  husband  and  her  parents,  that 
the  relations  between  the  husband  and  his  wife  were  some- 
what strained;  that  he  might  easily  be  made  susceptible  to 
her  charms ;  knew  that  for  some  reason  he  had  become  inter- 
ested in  her;  and  a  jury  may  have  found  from  the  testimony 
that,  with  this  knowledge,  she  actually  encouraged  his  atten- 
tions and  readily  responded  to  his  show  of  affection.  We  do 
not  mean  to  affirm  this  as  truth,  for  it  is  not  our  province, 
under  the  record  and  in  view  of  the  conflicting  testimony 
and  the  inferences  to  be  derived  therefrom,  to  say  what  the 
real  truth  is ;  that  was  for  the  jury,  and  with  its  finding  the 
parties  must  be  content.  It  was  not  necessary  for  plaintiff 
to  show  that  defendant's  conduct  was  the  sole  cause  of  her 
loss — ^it  was  enough  that  it  was  the  controlling  cause,  without 
which  her  husband  would  not  have  left  her.    Bice  v.  Bice 
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(Mich.)  62  N.  W.  833;  Nevins  v.  Nevim,  supra;  Plourd  v. 
Jarvis,  (Me.)  58  Atl.  774. 

yill.  There  was  no  error  in  the  instruction  relating 
to  the  statute  of  limitations,  and  the  testimony  was  sufficient 
to  justify  a  finding  that  the  action  was  not  barred. 

IX.  The  last  question  relates  to  the  size  of  the  verdict. 
This  is  the  one  serious  question  in  the  case.  Precedents  are 
of  little  value  here,  for  each  action  is  dependent  on  its  own 
I)eculiar  facts.  Plaintiff's  husband  was  not  a 
10.  Tju^^er-  thrifty  man.  With  the  help  of  his  family,  his 
ittfill"***'  only  savings  were  in  the  house  and  lot  which 
ofa%euoiifl.  b^  deeded  to  the  plaintiff  before  permanently 
leaving  the  country.  So  far  as  shown,  this 
represented  his  entire  savings,  except^  perhaps,  some  small 
items  of  personal  property  which  have  not  been  scheduled  or 
valued.  The  amount  he  contributed  each  year  toward  plain- 
tiff^ support  is  not  shown,  nor  is  the  value  of  the  house  and 
lot  disclosed.  The  record  is  singularly  barren  of  all  testi- 
mony tending  to  show  the  value  of  the  husband's  support  or 
his  financial  ability.  We  know  only  that  plaintiff  has  received 
practically  all  his  visible  assets.  The  husband  was  a  heavy 
drinker,  and  there  is  no  testimony  that  he  has  reformed. 
While  we  must  assume,  because  of  the  finding  of  the  jury, 
that  defendant  caused  him  to  leave  his  wife,  we  cannot  over- 
look the  fact  that  he  was  easily  induced  to  succumb  to  defend- 
ant's wiles,  and  consequently  the  marriage  ties  were  not  so 
strong  that  they  did  not  readily  yield.  Some  courts  are  of 
opinion  that,  because  of  biological  and  physiological  differ- 
ences in  the  sexes,  a  woman  is  rarely,  if  ever,  the  aggressor 
in  such  matters,  and  that  a  man  cannot  be  seduced  and  led 
from  the  paths  of  virtue.  See  Kroessin  v.  Keller,  (Minn.)  62 
N.  W.  438.  We  have  not  taken  that  view.  Indeed,  it  is  a 
matter  of  common  knowledge  that  many  men  have  been  lost 
to  the  world  through  the  ''betraying  smiles  and  subtle  wiles 
of  a  woman." 
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But  however  this  may  be,  the  facts  in  this  ease  are  such 
as  to  lead  us  to  the  conclusion  that  the  verdict  is  excessive 
and  that  it  should  be  reduced.  Our  conclusion  is  that  at  plain- 
tiff's  election  she  may  have  a  judgment  in  this  court  for  the 
sum  of  $2,000  or  take  a  new  trial.  In  the  event  that  she  elects 
to  take  judgment  in  the  amount  named,  with  costs  of  the 
trial  below,  then  it  will  be  ordered  that  the  judgment  be 
affirmed ;  otherwise,  reversed.  Modified  and  Afftrmed  on  Con- 
dUian, 

Evans,  C.  J.,  Weaver  and  Pbeston,  JJ.,  concur. 


Herman  Witt,  Appellant,  v.  Fritz  George  Witt,  Appellee 
(and  five  other  cases). 

DXSEDS:  Alwohtte?  (or)  Testamentary?— Absolute?  (or)  Bevocable?— 

1  Ifflsteke — ^Buzden  of  Proof.  A  deed  executed,  delivered  and  ac- 
cepted, vesting  instant  title  in  grantee,  with  enjoTment  post- 
poned, is  bejond  grantor's  recall,  except  on  a  clear  and  convinc- 
ing showing  of  mistake,  of  which  showing  grantor  must  assume 
the  burden  of  proof.  Held,  such  mistake  was  not  shown  on  the 
part  of  a  father  in  making  deeds  to  his  children. 

DEEDS:    DeUvery— Pzesmnption  ftom  Becording— Borden  of  Proof 

2  to  Ovezcome.  The  recording  of  a  deed  raises  a  presumption  of 
delivery,  the  burden  of  proof  to  overcome  which  rests  on  the 
grantor. 

Appeal  from  Sioux  District  Court, — William  Hutchinson, 

Judge. 

Saturday,  February  12,  1916. 

The  several  cases  above  entitled,  as  presented  to  this 
court,  involve  the  same  questions  of  law  and  fact  and  have 
been  submitted  together.  The  plaintiff,  by  warranty  deed, 
made  and  executed  separate  deeds  of  conveyance  of  as  many 
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different  tracts  of  land  to  the  defendants,  who  are  his  children 
and  grandchildren.  Some  four  years  later,  he  brought  this 
suit  in  equity  to  set  aside  all  said  conveyances,  alleging  as 
ground  for  such  relief  that,  at  the  time  of  making  them,  he 
desired  and  intended  to  make  a  will  only,  and  that,  by  reason 
of  his  own  lack  of  knowledge  and  his  inexperience  and  his 
inability  to  fully  understand  the  language  employed  and  by 
reason  of  the  mistake  of  the  scrivener  who  prepared  the  instru- 
ments, deeds  were  drawn  and  executed  and  placed  of  record. 
He  further  alleges  that  it  was  fully  understood  in  each  case 
by  both  grantor  and  grantee  that  such  deed  was  testamentary 
only  and  was  not  intended  to  pass  and  did  not  pass  any 
present  interest  in  the  land  to  the  grantee.  Because  of  such 
alleged  material  mistake  and  to  remove  the  cloud  so  created 
upon  his  title,  he  asks  that  the  conveyances  be  held  for  naught 
and  the  title  be  quieted  in  himself.  The  trial  court  in  each 
case  dismissed  the  petition,  and  the  plaintiff  appeals. — 
Affifmed, 

S'neU  &  Randall,  for  appellant. 

Van  Oosierhouk  A  Kolyn,  OerrU  Klay,  Hutchinson  A 
Oantt,  and  Heald  db  Cook,  for  appellees. 

Weaver,  J. — The  argument  for  appellant  is  limited  to 
the  following  points:  (1)  That  it  clearly  appears  that  the 
instrument  in  each  case  was  made  with  no  intention  to  pass  a 
present  interest;  that  it  was  testamentary  in  character  and 
should  be  held  not  to  effect  a  conveyance;  (2)  that,  by  mis- 
take of  the  scrivener,  the  proper  words  to  express  the  meaning 
and  intent  of  the  appellant  were  not  employed  in  drawing  the 
papers,  and  that,  by  reason  of  plaintiff's  inability  to  read  the 
English  language,  he  was  not  negligent  in  failing  to  discover 
the  mistake  or  in  believing  that  the  instrument  was  testa- 
mentary in  character;  and  (3)  that  there  was  no  delivery  of 
the  deeds. 
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I.    The  first  and  second  propositions  may  be  considered 

together.    There  is  nothing  whatever  in  the  language  of  the 

conveyances  indicating  a  mere  testamentary  purpose.    They 

are,  in  form  at  least,  deeds  of  conveyance 

1.  DnDfl:abao.      pure  and  simple,  although  some  of  them  con- 

lute?  (or)  *^  .  *^    '  ^ 

*?5!¥"**"i*^?    tain  a  clause  intended  to  reserve  or  control 

aofloiute7  (or I 

ri^racabio?         t^^  possession  of  the  property,  during  the  life 
JJS^^^  of    the    grantor.      Manifestly,    and    under 

familiar  rules,  a  deed  of  conveyance  sufficient 
upon  its  face  to  vest  title  in  the  grantee  can  be  deprived  of 
its  effective  force  and  converted  into  a  mere  testamentary 
promise,  revocable  at  any  time  by  the  grantor,  only  upon 
dear  and  convincing  evidence.  The  trial  court  found  that 
plaintiff  had  failed  in  this  resx)ect,  and  we  think  the  con- 
clusion so  announced  is  inevitable  upon  the  record. 

It  appears  without  substantial  dispute  that  plaintiff,  a 
man  then  considerably  advanced  in  years,  was  about  to  go 
to  a  hospital  for  surgical  treatment.  He  appears  to  have 
consulted  one  Gearhart,  a  conveyancer,  who  has  since  died, 
concerning  the  disposition  of  his  property,  with  a  view  to 
the  possibility  of  a  fatal  result  of  the  operation  which  he  was 
to  undergo.  He  now  sa3rs  that  the  advice  he  sought  was 
with  respect  to  the  making  of  a  will,  and  that  he  understood 
that  the  result  of  the  transaction  and  the  effect  of  the  papers 
made  was  to  provide  a  mere  testamentary  provision,  by  which 
his  property  was  to  be  disposed  of,  in  case  of  his  death.  But 
the  admitted  facts  conclusively  show  that  his  testimony  is  mis- 
taken, and  that  he  undertook,  by  deeds  of  conveyance,  to 
render  a  will  unnecessary;  for,  as  a  result  of  such  consulta- 
tion, Gearhart  at  once  addressed  a  letter  to  each  of  the  appel- 
lees, in  the  following  form: 

**Your  father,  Mr.  Herman  Witt,  has  instructed  us  to 
write  you  and  have  you  come  down  to  Hawarden,  and  meet 
him  at  our  office,  just  as  soon  as  possible.  Your  father  expects 
to  go  through  an  operation  at  the  hospital  at  Sioux  City,  and 
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has  prepared  deeds  to  most  of  his  children,  and  to  make  these 
deeds  valid,  they  must  be  delivered  to  each  and  every  one  of 
the  children  to  whom  he  has  deeded.  These  deeds,  as  soon 
as  delivered,  will  be  returned  by  you  to  a  third  disinterested 
party  to  hold  until  after  your  father's  death.  This  third  party 
has  been  instructed  by  him  to  return  to  you  at  once  after  his 
decease  the  deed.  After  deeds  have  been  delivered  to  the 
third  party,  your  father  cannot  get  them  back,  nor  you  cannot 
get  them  until  after  his  death.  Trust  you  will  realize  the 
importance  of  this  matter  and  come  at  once,  so  that  the  matter 
can  all  be  closed  up." 

Besponding  to  this  notice,  the  grantees,  or  several  of 
them,  went  to  Hawarden,  where  they  met  plaintiff  and  Gear- 
hart,  and  the  deeds  were  made.  These  deeds  were  delivered 
to  the  grantees,  then  handed  back  to  Gtearhart,  who  was  to 
keep  them,  as  suggested  in  his  letter.  Similar  deliveries  of 
the  other  deeds  in  controversy  were  made  about  the  same  time. 
It  may  be  that  plaintiff  had  an  erroneous  belief  in  his  own 
mind  that,  if  he  survived  the  surgical  operation  and  desired 
so  to  do,  he  could  recall  the  deeds,  but  this  seems  hardly  pos- 
sible; for  the  deeds  were  placed  of  record,  and  he  appears 
never  to  have  asserted  any  right  to  repudiate  the  conveyances 
until  shortly  before  this  litigation  was  instituted,  when  he 
learned  that  one  of  the  sons  had  mortgaged  the  property 
deeded  to  him.  The  father's  dissatisfaction  over  this  inci- 
dent led  him,  doubtless,  to  regret  the  conveyance,  with  the 
result  that  he  appears  to  have  finally  convinced  himself  that 
none  was  in  fact  intended.  Of  course,  the  fact  that  he  was 
then  considering  the  possibility  of  death,  and  desired  to 
arrange  for  a  disposition  of  his  estate,  is  entirely  consistent 
with  his  present  theory  that  he  intended  to  make  a  will,  but 
it  is  equally  consistent  with  what  he  in  fact  did.  Many  careful 
men  prefer  to  distribute  their  bounty  to  their  beneficiaries 
by  deeds  in  their  lifetime,  or  to  deposit  the  instruments  with 
a  third  person  for  delivery  upon  the  grantor's  death,  thereby 
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avoiding  the  necessity  and  expense  of  probate,  to  say  nothing 
of  the  possibility  of  dissension  and  litigation  over  the  validity, 
constmction  or  effect  of  a  mere  devise.  What  he  did  may  be 
said  to  have  all  the  effect  of  a  will  which  has  been 'admitted  to 
probate  and  placed  beyond  dispute  or  contest.  It  is,  further, 
quite  satisfactorily  shown  that,  before  plaintiff  became  dis- 
satisfied, as  above  stated,  he  talked  with  others,  relating  to 
them  what  he  had  done,  saying  that  he  had  deeded  his  prop- 
erty to  the  grantees  and  that  he  had  thus  distributed  and 
disposed  of  his  estate  as  he  desired.  Without  further  dis- 
cussion at  this  point,  it  is  enough  to  say  that  the  burden  is 
upon  plaintiff  to  prove  the  alleged  mistake  and  that  not  only 
has  he  failed  so  to  do,  but  the  clear  preponderance  of  the  evi- 
dence is  in  favor  of  the  defendants. 

II.    Nor  do  we  find  any  merit  in  the  claim  that  there 

was  no  delivery  of  the  deeds.    It  is  true  that  the  mere  transfer 

of  manual  possession  of  a  deed  does  not  necessarily  constitute 

a    complete    conveyance,    unless   it    was    so 

2.  dbbds:  de-         intended.    But  the  fact  that  the  deed  is  found 

sumptionTfrom    in  the  grantee's  possession  or  upon  record 

burden  of '  creates  a  presumption  of  delivery,  and  here 

proof  to  over- 

come.  again  the  burden  is  upon  the  party  denying 

it.  Practically  all  the  proved  facts  strengthen 
and  confirm  this  presumption.  The  delivery  of  the  deeds  is 
clearly  proved.  It  is  not  suiBcient  for  the  grantor  now  to 
say  that  he  did  not  intend  a  delivery  when,  in  addition  to  his 
act  in  placing  the  papers  in  the  hands  of  the  grantees,  or  caus- 
ing them  to  be  so  placed,  all  his  contemporaneous  acts  and 
words  unite  to  show  that  an  actual  delivery  was  intended. 

The  principles  governing  the  case  are  all  elementary,  and 
no  time  need  be  taken  for  citation  of  authorities.  For  the 
reasons  stated,  the  decree  below  in  each  of  the  cases  mentioned 
in  the  caption  is — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 

Vol.  174  Ia.— 12 
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J.  H.  DwiOHT,  Appellee,  v.  City  of  Dbs  Moinks,  Appellant 

ADVERSE  POSSESSION:    Umltotion  of  Aettons— Ten-Tear  Peried. 

1  Open  and  notoriouB  posaesrion  of  real  property,  under  claim  of 
title,  for  a  period  of  ten  years,  ban  an  aetion  for  leeoveiy. 

BOUNDABISS:    AoqiileBoeiice— Kmndedge.    The  doctrine  of  bound- 

2  ary  lines  by  acquiescence  is  simply  mutual  agreement  implied. 

ADVERSE  POSSESSION:    Opeimtio&  and  Effect— BeUtive  Strength 

3  of  Titlee.  Plaintiff  in  an  action  to  recover  real  property  on  the 
ground  of  adverse  possession  must  recover  on  the  strength  of 
his  own  title,  not  on  the  weakness  of  his  adversary's. 

LIMITATION  OF  ACTIONS:    Seoovery  of  Beal  Property— Qnieting 

4  Title.  A  cause  of  action  for  the  recovery  of  real  property  accrues 
on  the  date  of  the  ouster. 

Appeal  from  Polk  Disfrict  Court. — W.  H.  McHenrt,  Judge. 

TuBfiDAY,  Pkbbuaby  15,  1916. 

Action  to  quiet  title  and  to  restrain  the  defendant  from 
claiming  title  to  or  interest  in  certain  land.  Plaintiff  bases  his 
right  to  the  land  on  a  claim  of  adverse  possession  for  the 
statutory  period.  Judgment  and  decree  for  the  plaintiff. 
Defendant  appeals. — Reversed. 

H.  W.  Byers,  EskU  C.  Carlson  and  Earl  M.  Steer,  for 
appellant. 

Oscar  Strauss  and  Don  B.  Shaw,  for  appellee. 

Gaynor,  J. — The  plaintiff  alleges: 

1.  That,  on  March  15,  1905,  he  purchased  and  had  con- 
veyed to  him  by  warranty  deed  the  following  described  prem- 
ises, situated  in  the  city  of  Des  Moines :  The  East  ^^  of  the 
Northeast  ^  of  the  Southwest  %  of  the  Southeast  l^,  Section 
31,  Township  79  North,  Range  24  West  of  5th  P.  M.,  except- 
ing the  north  133  feet  thereof. 

2.  That  thereafter,  Waveland  Place,  an  official  plat  of 
the  east  100  acres  of  the  Southeast  quarter  of  Section  31,  above 
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described,  was  platted,  and  the  land  purchased  by  the  plain- 
tiff became  subsequently  Lot  2  of  said  Waveland  Place. 

3.  That  since  said  time  above  specified  in  the  year  1905, 
the  plaintiff  and  his  assigns  and  successors  have  been  in  the 
continuous,  undisputed,  notorious  and  adverse  possession  of  all 
the  above  described  property  under  color  of  title. 

4.  That,  in  the  year  1905,  the  defendant  city  erected  a 
fence  upon  the  property  of  the  plaintiff  herein,  18  feet  east 
of  the  west  line  of  the  above  described  property  and  the  said 
above  described  Lot  2,  Waveland  Place,  and  said  fence  has 
been  so  erected  since  said  time. 

5.  That  at  such  time  and  continuously  since,  the  plain- 
tiff has  objected  to  the  city  concerning  the  erection  thereof 
and  continuance  of  said  fence  as  an  invasion  of  or  trespass 
upon  his  property  and  in  contravention  of  his  right  in  and 
to  said  premises,  and  that  the  said  defendant  has  continued 
in  the  possession  thereof  and  has  received  and  accepted  all 
the  benefits  and  profits  therefrom. 

6.  That  the  defendant  city,  on  or  about  the  year  1910, 
acquiesced  in  the  plaintiff's  said  claim  that  the  said  fence 
should  be  on  a  line  18  feet  west  of  where  it  is  now  located, 
and  has  since  such  time  been  willing  to  purchase  the  above 
described  premises. 

7.  That  he  has  been  deprived  of  the  use  of  said  premises 
for  more  than  8  years;  that  the  defendant  has  graded  and 
removed  soil  from  said  premises  and  is  attempting  to  use  said 
premises  for  a  road,  and  that  plaintiff  has  been  damaged  in 
the  sum  of  $300.  And  plaintiff  prays  that  the  title  to  said 
18  feet  be  quieted  in  him  and  that  an  injunction  issue  restrain- 
ing the  defendant  from  claiming  any  title  or  interest  therein ; 
that  it  be  required  to  remove  the  fence  to  the  west  line  of 
plaintiff's  land,  and  that  plaintiff  be  given  possession. 

The  defendant  answers: 

1.  Denying  each  and  every  affirmative  allegation  of  the 
petition. 

2.  Admitting  the  allegations  contained  in  Paragraph 
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2  and  disclaiming  any  knowledge  of  the  facts  alleged  in  Para- 
graph 1. 

3.  Alleging  and  charging  the  fact  to  be  that,  in  the  erec- 
tion and  maintenance  of  this  fence  upon  the  east  line  of  its 
property,  it  has  erected  and  maintained  the  same  wholly  on 
the  true  line  thereof,  and  without  any  encroachment  upon 
the  property  of  the  plaintiff  or  any  part  thereot 

During  the  trial,  without  objection,  the  defendant 
amended  its  answer,  and  alleged :  That,  if  the  plaintiff  ever 
had  any  title  to  the  land  in  controversy,  his  claim  is  now 
barred  by  the  statute  of  limitations,  for  the  reason  that  he 
has  not  been  in  possession  of  the  premises  for  a  period  of  more 
than  10  years  prior  to  the  beginning  of  his  action;  that  the 
defendant  city  has  been  in  the  open,  adverse  and  notorious 
possession  of  the  premises  under  claim  of  title  for  a  period 
of  10  years  previous  to  the  beginning  of  the  action. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  the 
court  and  a  decree  rendered  for  the  plaintiff,  adjudging  and 
decreeing  that  the  defendant  be  forever  enjoined  from  daim- 
ing  any  right,  title  or  interest  in  and  to  the  18  feet  west  of 
the  fence  now  erected  upon  Lot  2,  Waveland  Place,  and  quiet- 
ing the  title  thereto  in  the  plaintiff.  Prom  this  action,  the 
defendant  appeals. 

Upon  the  trial  of  the  case,  it  was  admitted  that  tlie  plain- 
tiff is  the  owner  of  the  East  ^^  of  the  Northeast  %  of  the 
Southwest  14  of  the  Southeast  1^,  31-79-24,  except  the  north 
133  feet  thereof,  and  that  said  description  corresponded  with 
what  is  now  known  as  Lot  2,  Waveland  Place ;  that  Waveland 
Place  was  platted  in  1905 ;  that  previous  thereto,  and  for  at 
least  25  years,  a  fence  had  been  erected  and  was  in  existence 
on  a  line  18  feet  west  of  the  west  line  of  Lot  2,  Waveland 
Place ;  that,  in  the  year  1902,  the  city  of  Des  Moines  platted 
a  plat  of  ground  now  known  as  Glendale  Cemetery,  and  the 
lot  here  in  controversy  adjoined  Glendale  Cemetery  on  the 
east;  that  the  deed  to  Glendale  Cemetery  provided  that  the 
defendant  city  should  have  60  acres  of  ground,  and,  in  order 
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'^  to  make  up  the  60  acres,  it  was  necessary  for  the  city  to  move 

the  fence,  heretofore  described,  18  feet  to  the  east ;  that  the  18 
^'  feet  is  now  the  ground  that  is  in  controversy  in  this  action. 

J«-  It  was  further  agreed  that  the  fence  was  moved  by  the  city 

«t  sometime  during  the  year  1902  or  1903,  but  more  than  10 

««  years  previous  to  the  beginning  of  this  action,  and  the  city 

has,  ever  since  said  time,  been  in  possession  of  said  premises, 
open  and  notorious,  and  under  claim  of  title.  It  was  further 
agreed  that  the  old  fence  was  not  on  the  true  survey  line; 
that  the  ground  conveyed  to  the  plaintiff  as  Lot  2  in  Wave- 
land  Place  was  occupied  as  Lot  2  by  his  grantors  in  succes- 
sion for  a  period  of  25  years  prior  to  the  purchase,  up  to  the 
old  fence  referred  to;  that  the  city  changed  the  fence  in 
1902  or  1903,  and  the  plaintiff  purchased  the  lot  in  1905. 

L  It  is  apparent,  therefore,  from  this  record,  that  the 
18  feet  in  dispute  is  not  a  part  of  the  premises  owned  by  the 
plaintiff  as  Lot  2,  Waveland  Place.  Plaintiff  bases  his  right 
to  it  on  the  ground,  as  he  alleges  in  his  petition,  that  he  has 
been  in  open,  notorious  and  adverse  possession  of  this  strip 
of  ground,  continuous  and  undisputed,  under  color  of  title, 
ever  since  the  year  1905.  He  stipulates,  however,  that,  in  the 
year  1902,  the  defendant  purchased  land  lying  on  the  west 
of  his  lot  and  adjoining  it;  that,  under  the  deed  to  the 
defendant,  it  was  provided  that  defendant  should  have  60 
acres  of  ground,  and,  in  order  to  make  up  the  60  acres,  it  was 
necessary  for  the  city  to  move  the  fence  described  18  feet, 
and  that  they  did  move  it  in  1902  or  1903,  and  the  city  has 
ever  since  that  time  been  in  possession  of  said  premises,  open 
and  notorious  and  under  claim  of  title. 

It  is  further  stipulated  that,  previous  to  the  purchase  by 
the  defendant  of  the  land  west  of  Lot  2,  a  fence  had  been 
erected  and  was  in  existence  on  a  line  18  feet  west  of  the  west 
lot  line  of  Lot  2,  Waveland  Place,  and  the  stipulation  says 
thereafter  that  this  fence,  as  it  originally  existed,  was  18  feet 
west  of  the  west  line  of  plaintiff's  lot  and  was,  therefore,  not 
on  plaintiff's  lot;  that  it  could  be  moved  18  feet  to  the  east 
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before  it  reached  the  west  line  of  plaintiff's  lot;  that  it  was 
moved  18  feet  to  the  east,  and  not  on  plaintiff's  lot.  This  18 
feet  was  not,  therefore,  a  part  of  Lot  2,  according  to  govern- 
ment survey  or  the  plat.  The  stipulation  that  Lot  2  was  occu- 
pied by  plaintiff's  grantors  in  succession  for  a  period  of  25 
years  prior  to  his  purchase  up  to  the  old  fence  means  simply 
that  they 'Were  occupying  Lot  2  and  extended  their  possession 
18  feet  beyond  the  west  boundary  of  their  lot  to  the  old  fence. 
It  does  not  appear  by  whom  the  old  fence  was  erected,  or 
that  it  was  ever  claimed  by  anyone  to  be  the  true  line  between 
plaintiff's  land  and  the  land  purchased  by  the  defendant, 
except  as  such  inference  might  be  drawn  from  the  fact  of  the 
erection  of  the  fence  and  occupancy.  Plaintiff  does  not  base 
his  right  upon  acquiescence,  but  upon  adverse  possession.  He 
says,  however,  in  his  stipulation,  that  in  1902,  prior  to  his 
purchase,  the  defendant  had  assumed  possession  of  this  land 
in  controversy,  had  moved  the  fence  to  the  east  18  feet,  to  cor- 
respond with  the  west  line  of  plaintiff's  lot,  and  that  since 
that  time,  the  city  (not  the  plaintiff)  has  been  in  possession 
of  the  same,  open  and  notorious  and  under  claim  of  title. 

This  is  the  stipulation  of  the  parties.  This  we  must 
assume  to  be  the  fact.  Some  evidence  has  been  introduced, 
however,  showing,  so  far  as  it  is  competent,  that  plaintiff 
had  some  conversations  with  the  mayor  and  members  of  the 
city  council  individually,  touching  the  occupancy  of  this  land 
by  the  defendant.  He  says  he  knew,  at  the  time  he  purchased 
it  in  1905,  that  the  defendant  was  in  possession,  making  some 
claim  to  the  land. 

Some  evidence  was  introduced  showing  conversations  had 

with  the  mayor  and  with  the  park  commissioner  and  with  the 

city  solicitor.    This  was  admitted  by  the  court  on  the  theory, 

as  said  by  the  court,  that  it  tended  to  show 

1.  ADvntBBPos-      that  plaintiff  was  not  acquiescing  in  the  new 

SSon  of'  "™*"     line,  and  it  was  the  thought  of  the  court  that 

year'pefic^"      this  evidence  was  competent  for  that  purpose, 

but  the   defendant   was   not   relying   upon 
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acquiescence.  The  burden  was  on  the  plaintiff  to  make  his 
case  on  the  theory  alleged  by  him.  On  this  theory,  he  stipu- 
lated himself  out  of  court. 

It  seems  like  a  contradiction  to  hold  that  the  plaintiff 
can  recover  on  the  theory  that  he  has  been  in  continuous, 
undisputed,  notorious  and  adverse  possession  of  the  property 
in  controversy  under  color  of  title,  in  the  face  of  the  stipula- 
tion that  the  defendant  has  been  in  the  open  and  notorious 
possession  of  the  premises,  under  claim  of  title,  for  more  than 
10  years  prior  to  the  beginning  of  the  action. 

There  is  no  evidence,  even  on  the  question  of  acquies- 
cence, as  to  how  the  fence  came  to  be  where  it  originally  was, 
or  that  any  of  the  owners  believed  it  to  be  on  the  true  line, 
or  acquiesced  in  its  location.  It  is  simply 
2.  BouNDABms:  Stated  that  there  was  a  fence  18  feet  west  of 
k^wto^&^'  the  west  line  of  plaintiff's  land  for  25  years 
prior  to  1903.  What  the  purpose  was  in  put- 
ting it  there,  or  what  purpose  it  served,  the  evidence  does  not 
disclose.  There  is  at  least  no  evidence  that  it  was  there  and 
acquiesced  in  as  indicating  the  true  line  between  the  parties. 
The  plaintiff  got  all  the  land  that  his  deed  called  for,  though 
perhaps  not  all  the  land  that  he  thought  he  was  getting.  He 
said  that  his  grantor  showed  him  the  old  post  holes,  the  holes 
where  the  old  fence  stood,  and  told  him  that  his  land  extended 
back  there.  He  says,  however,  that  the  new  fence  was  then 
erected,  and  he  knew  that  the  defendant  was  claiming  the  land 
west  of  the  new  fence. 

Acquiescence  involves  more  than  the  building  of  a  fence 
at  a  certain  point  and  then,  after  building,  acquiescing  in  it 
as  the  true  line.  One  cannot  acquiesce  in  a  line  created  by 
himself  and  bind  another  party  to  such  acquiescence,  even 
though  he  acts  in  good  faith,  and  believes  it  to  be  the  boundary 
line.  Acquiescence  must  be  by  both  parties  to  make  it  a  line 
by  acquiescence.  Acquiescence  is  consent  inferred  from 
silence — a  tacit  encouragement.  This  involves  notice  or  knowl- 
edge of  the  claim  of  the  other  party.   Acquiescence  is  where 
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a  person  who  knows  that  he  is  entitled  to  impeach  a  transac- 
tion or  enforce  a  right  neglects  to  do  so  for  such  a  length  of 
time  that,  under  the  circumstances  of  the  case,  the  other  party 
may  fairly  infer  that  he  has  waived  or  abandoned  his  right. 

Clearly,  under  the  record  in  this  case,  neither  the  plain- 
tiff nor  his  grantors  had  any  right  originally  to  this  18  feet. 
Their  only  claim  of  right  rests  on  adverse  possession  or  on 
acquiescence.  Who  placed  the  fence  there?  Why  was  it 
placed  there  f  Who  acquiesced  in  it  ?  Who  had  knowledge  of 
it?  Who  remained  silent  with  knowledge?  So  far  as  this 
record  shows,  this  fence  was  placed  there  by  plaintiff's 
grantors,  with  knowledge  that  it  was  not  on  the  true  line.  Did 
the  other  parties  acquiesce?  Did  they  have  knowledge  and 
remain  silent?  Did  they  do  any  act  indicating  an  acquies- 
cence in  the  trespass  by  plaintiff's  grantors?  There  is  noth- 
ing in  the  record  to  answer. 

In  Lowndes  v.  Wicks,  69  Conn.  15  (36  Atl.  1072,  1079), 
we  find  the  following  definition  of  acquiescence,  and  it  clearly 
expresses  our  thought: 

''Acquiescence  has  been  well  defined  as  quiescence  under 
such  circumstances  that  assent  may  be  reasonably  inferred 
from  it.  .  .  .  Assent  thus  given  is  as  irrevocable  as  if 
expressly  stated  in  words.  .  .  .  Assent  is  a  necessary 
inference  from  acquiescence,  and  estoppel  was  the  necessary 
consequence  of  assent." 

Therefore,  it  is  apparent  that,  to  make  acquiescence,  it 
must  appear  that  the  parties  on  the  other  side  of  the  line 
acquiesced  in  the  line  as  made.  It  involves  the  idea  that  the 
other  party  knew  of  the  line  as  established  and  the  posses- 
sion taken  and  assented  thereto,  and  this  may  be  shown  by  his 
fBonduct,  by  his  words,  or  by  his  silence.  There  must,  how- 
ever, be  something  in  the  record  to  show  that  the  party 
charged  with  acquiescence  consented  to  the  act  of  the  other 
in  establishing  the  line  and  assuming  possession.  This  involves 
knowledge  or  notice  of  the  condition.    No  one  can  be  said  to 
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have  acquieseed  in  a  line  until  it  is  shown  first  that  he  had 
notice  or  knowledge  of  the  claimed  line. 

In  Miller  v.  MiUs  County,  111  Iowa  654,. 660,  we  find  the 
following  language: 

''The  great  current  of  authority  sustains  our  conclusion 
that,  in  the  absence  of  other  controlling  circumstances,  the 
inference  is  conclusive  that  the  division  line  between  adjoin- 
ing tracts,  definitely  marked  by  the  erection  and  maintenance 
of  a  fence  or  other  monuments,  recognized  by  the  owners  as 
such,  and  up  to  which  they  have  occupied  and  cultivated  the 
land  on  either  side  more  than  10  years — ^the  statutory  period 
of  limitation — ^is  the  true  boundary  between  them." 

Klinkner  v.  Schmidt,  114  Iowa  695,  699: 

"We  apprehend  the  distinction  between  the  doctrine  of 
the  eases  which  deny  efiBcacy  to  an  occupancy  founded  on  mis- 
take, and  those  which  recognize  occupancy  to  a  line  estab- 
lished by  acquiescence  to  be  this:  that  in  the  one  case,  the 
assertion  of  title  is  presumed  to  be  limited  to  the  premises 
covered  by  the  grant  under  which  possession  is  claimed ;  while 
in  the  other  case,  there  is  a  wholly  independent  basis  for  the 
assertion  of  title,  to  wit,  acquiescence  of  the  adjoining 
owner.  .  .  ,  This  acquiescence  is  not  to  be  presumed  from 
the  mere  fact  of  notorious  possession  by  the  adverse  claimant 
to  a  line  which  he  himself  has  established.  It  must  be  shown 
by  proof  of  an  express  agreement,  or  of  facts  from  which  an 
agreement  may  be  implied.  When  shown,  it  may  be  considered 
as  an-  admission  of  title,  or  as  an  agreement  in  settlement 
of  the. controversy  between  the  parties,  or  as  the  basis  of  ^ 
estoppel,  or,  as  in  this  case,  the  foundation  of  a  claim  of 
right,  which,  if  followed  by  possession  for  10  years,  will  ripen 
into  title." 

See  also  Palmer  v.  Osborne,  115  Iowa  714. 
.      It  is  true  that  it  is  said  in  Keller  v.  Harrison,  139  Iowa 
383:    "An  agreement  to  a.  boundary  is  to  be  inferred  from 
long  acquiescence";  but  it  must  be  shown  that  both  parties 
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acquiesced  in  the  line.  To  acquiesce,  knowledge  or  notice  must 
be  shown. 

The  plaintiff,  however,  did  not  base  his  action  upon 
acquiescence,  although  he  bases  his  right  now  in  argument 
upon  what  he  claims  to  be  acquiescence,  but  the  argument  is 
not  supported  by  the  record.  There  is  no  proof  from  which 
acquiescence,  on  the  part  of  either  the  defendant  or  the  def end- 
ant 's  grantors,  can  rest.  The  defendant,  immediately  upon 
his  purchase  in  1902  or  1903,  repudiated  the  line,  moved  the 
fence  and  took  possession  of  this  strip  of  ground;  this,  more 
than  10  years  before  this  action  was  commenced.  This  plain- 
tiff could  not  acquiesce,  for  the  reason  that  he  did  not  then 
own  the  land,  and  there  is  no  proof  that  his  grantors  did. 

Plaintiff,  in  the  4th  paragraph  of  his  petition  states  the 
basis  of  his  claim  of  right  to  the  possession  of  this  land,  to  wit, 
that  he  and  his  successors  have  been  in  the  continuous,  undis- 
puted, notorious  and  adverse  possession  of  all 
J.  ADvaitnpofl^      the  property  in  controversy  under  color  of 

0B88XON :  oper-  a      «.        v 

ationand  title  siiicc  1905.    He  stipulates,  however,  that 

ofutiSs!*^*^  the  defendant  moved  the  fence  to  where  it 
now  stands  in  1902  or  1903,  more  than  10 
years  previous  to  the  beginning  of  this  action,  and  that  the 
city  has  been  ever  since  in  the  possession  of  said  premises, 
open  and  notorious  and  under  claim  of  title.  The  stipula- 
tion negatives  the  very  basis  of  his  claim.  The  question  is 
not  whether  defendant  has  acquired  title  by  adverse  posses- 
sion, but  whether  the  plaintiff  has  proved  his  right  to  pos- 
session under  the  claim  of  adverse  possession.  Plaintiff  must 
recover  upon  the  strength  of  his  own  title.  But  conceding, 
for  the  sake  of  argument,  that  plaintiff's  ancestors  had 
acquired  a  right  to  this  18  feet  of  land  under  their  possession 
up  to  the  time  that  the  defendant  purchased  it,  in  1902  or  1903, 
the  defendant  took  possession  of  this  land,  claiming  the  right 
to  it  under  its  deed  as  a  part  of  the  premises  purchased  by  it> 
It  has  been  in  the  open  and  notorious  possession  of  it  ever 
since,  according  to  the  stipulation,  and  this  with  the  knowl- 
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edge  of  the  plaintiff.  It  is  tnie  that  the  record  disdoses  that 
the  plaintiff  was  dissatisfied  with  the  act  of  the  city ;  that  he 
complained  of  it  to  its  officers;  that  he  placed  the  matter 
before  the  officers,  and  some  action  was  taken  by  these  officers 
touching  the  controversy;  but  nowhere  does  he  show  in  the 
record  that  the  defendant  surrendered  any  right  or  claim 
to  the  land  it  acquired  under  its  possession. 

II.    If  any  cause  of  action  accrued  in  favor  of  this  plain- 
tiff or  his  grantors,  based  on  the  act  of  the  defendant  in  taking 
possession  of  this  land,  that  cause  of  action  accrued  immedi- 
ately upon  the  defendant's  entering  upon  the 
4.  LjiciTATioNor    Ifti^cl  and  dispossessing  plaintiff's  grantors, 
coveryo^reai     Assuming  that  the  plaintiff  succeeded  to  the 
quietinfftiue.      rights  of  his  grantors,  the  action  should  have 
been  brought  within  10  years  from  the  dis- 
possession.   Code  Supplement,  1913,  Section  3447,  Subdivision 
7.     This  statute  applies  as  well  to  actions   in  equity  as  to 
actions  in  law.    It  is  in  the  nature  of  an  action  to  recover  the 
possession  of  real  property  within  the  meaning  of  the  statute. 
See  Relf  v.  Eberly,  23  Iowa  467 ;  Williams  v.  AUisan,  33  Iowa 
278;  Sioux  City  cfe  St  P.  B.  Co.  v.  O'Brien  County,  118  Iowa 
582;  Wright  v.  Le  Claire,  3  Iowa  221;  Phares  v.  WaUers,  6 
Iowa  106 ;  Stanley  v.  Morse,  26  Iowa  454. 

That  a  cause  of  action  accrues  and  the  period  of  limita- 
tion begins  to  run  from  the  date  of  the  ouster,  see  Bobinson 
V.  Lake,  14  Iowa  421 ;  Tibbetts  v.  Morris,  42  Iowa  120;  Soren- 
son  V.  Davis,  83  Iowa  405. 

The  plaintiff's  cause  of  action,  if  any  he  had,  is  barred 
by  the  statute  of  limitations.  It  is  not  necessary,  however, 
that  we  resort  to  the  statute  of  limitations,  for  the  reason  that 
the  plaintiff  has  failed  to  show  by  competent  evidence  a  right 
to  the  land  in  controversy,  under  the  claim  made  by  him. 

For  the   reasons  hereinbefore   set   out,   the   case 
Beversed.  ^  . 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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1. 
C.  W.  NiEs,  Plaintiflf,  v.  Oeobge  Jepson,  Judge,  Defendant. 

INTOZIOATINa'  UQUOBS:    Oontenipt— Injnnctloii— ABBmned  Nanift 
,1   , — ^Effect.     One  enjoined  under  an  assumed  name  from  the  sale, 

ete.y  of  intoxicating  liquors  may  be  punished  in  his  true  name  for 

violating  the  injunction. 

INTOZIOATINa  UQUOBS:     Oontempt— VloUtioii  of  Injunction— 

2  Evidence.  Evidence  reviewed  in  contempt  proceeding  for  the  vio- 
lation of  an  injunction  against  the  unlawful  sale,  etc.,  of  intoxi- 
cating liquors,  and  held  insufficient  to  show  such  violation. 

INTOZIOATINO  UQUOBS:     Contempt— ETldence.     The  fact  that 

3  one  accused  of  contempt  in  violating  an  injunction  against  the 
sale  of  intoxicating  liquors  had  been  arrested  for  "disturbing 
the  peace'',  is  no  evidence  that  he  was  guilty  of  violating  such 
injunction. 

Certiorari  from  Woodbury  District  Court — Qeorgb  Jepson, 

Judge. 

Tuesday,  February  15,  1916. 

This  is  certiorari  to  review  the  action  of  the  defendant  in 
imposing  a  fine  upon  the  plaintiff  for  an  alleged  violation  of 
an  injunction  restraining  violation  of  liquor  laws  of  the  state. — 
Annulled  and  Reversed. 

Oeorge  O.  Yeaman,  for  plaintiff. 

John  F.  Joseph,  for  defendant. 

Salinger,  J. — I.    On  consent  of  one  at  that  time  styling 

himself  J.  W.  Lang,  a  permanent  injunction  issued  against 

said  J.  W.  Lang,  restraining  him  from  thereafter  violating 

the  laws  relative  to  the  sale  of  intoxicating 

1.  iNToxicATiNo     liquors.    Both  Lang  and  one  C.  W.  Nies  were 

LIQUORS :  con-  ^  ** 

juncttonVas-     J^^^^  parties  to  the  injunction  suit.    C.  W. 
Sect?  "**"*'      Nies  was  charged  with  violating  this  injunc- 
tion, found  guilty  and  punished.    He  moved 
below  to  set  aside  the  judgment  in  contempt  on  the  ground 
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that  the  injunction  alleged  to  have  been  violated  runs  against 
J.  W.  Lang  and  is  not  an  injunction  against  defendant  G.  W. 
Nies.  In  an  amendment  to  the  petition  for  injunction,  it  is 
expressly  charged  that  **the  said  defendant,  C.  W.  Nies,  alias 
J.  W.  Lang",  is  maintaining  the  nuisance  to  abate  which 
injunction  is  prayed.  The  trial  court  found  that  Lang  and 
Nies  are  the  same  persons  and  that- Lang  is  merely  an  alias 
for  Nies.  We  think  the  evidence  sustains  this  finding.  It 
requires  no  elaboration  that,  if  an  individual  have  himself 
enjoined  under  an  assumed  name,  he  may  be  punished  in  his 
own  proper  name  for  violating  the  injunction. 

II.     It  is  further  urged  upon  us  that,  though  Nies  may 

have  been  enjoined,  there  is  no  evidence  that  he  violated  the 

injunction.    He  was  enjoined  on  the  17th  day  of  December, 

1914,  and  restrained  from  by  himself,  agents, 

2.  iNToxioATiNo     scrvauts,  tenants,  representatives  or  employ- 

UQUOR8:con-  ,         .        *  ,  „.  «     .        - 

ut?on  of  to"-        ^®»  keeping  for  sale,  selling,  offering  for  sale, 

iencS?*^'  *^"    trafScking  in,   or  disposing  of  intoxicating 

liquors  in  violation  of  law,  anywhere  within 

the  fourth  judicial  district.    The  information,  charging  him 

with  contempt  of  court  in  violating  said  injunction,  was  filed 

**on  the day  of  December,  A.  D.  1914".    We  cannot 

say  just  when,  except  that  it  must  have  been  later  than 
December  17th,  when  the  injunction  was  granted,  and  earlier 
than  about  December  28,  1914,  when  the  precept  was  issued. 
As  said,  the  injunction  was  granted  on  December  17, 
1914.  The  information  charges  violation  thereof  ***  since  the 
date  of  said  judgment  and  order",  in  that  defendant  has  '^on 
divers  days  sold  and  permitted  and  allowed  the  sale  of  alco- 
holic and  intoxicating  liquors  in  violation  of  law  on  Lot  nine 
in  Block  twenty-four,  Middlie  Sioux  City,  an  addition  in  Sioux 
City,  Woodbury  County,  Iowa,  known  as.  310  to  312  Virginia 
Street,  Sioux  City,  Woodbury  County,  Iowa,  and  within  the 
limits  of  the  fourth  judicial  district  of  lowa^  contrary  to  and 
in  violation  of  law." 

If  we  concede  the  claim  that  Nies  did  violate  the  liquor 
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laws  of  the  state  on  December  3,  1914,  this  does  not  put  him 
in  contempt  of  an  injunction  forbidding  such  violation  which 
was  not  issued  until  14  days  after  December  3d.  We  are  at 
some  loss  to  understand  the  probative  value  of  what  occurred 
before  the  injunction  was  granted.  It  may  have  tended  to 
show  that  there  was  cause  for  enjoining.  But  no  proof  was 
needed  to  sustain  the  injunction  in  a  proceeding  charging  its 
violation.  Possibly  the  evidence  was  put  in  on  the  theory  that 
the  fact  of  Nies'  giving  bond  for  those  who  were,  on  December 
3d,  arrested  in  the  hotel  kept  by  his  wife,  and  arrested  while 
drinking  there,  tends  to  show  that  Nies  was  then  the  owner 
of  the  hotel  and  that,  by  indulging  the  presumption  of  con- 
tinuity, he  was  still  its  owner  when  liquor  was  found  in  that 
hotel,  and  men  drinking  it,  after  the  injunction  had  issued. 
But  we  do  not  review  a  punishment  for  contempt  de  novo,  and 
are  concluded  by  the  finding  of  the  trial  judge  that  Nies  was 
not  the  proprietor  of  the  hotel,  if  there  be  any  evidence  to  sus- 
tain such  finding.  The  court  found  ''The  evidence  con- 
clusively shows  that  he  is  not  the  proprietor  of  the  place"; 
and  there  is  an  abundance  of  evidence  for  the  holding.  Now, 
the  court  said,  also,  and  it  is  true,  that  '4t  is  not  essential 
that  he  be  the  proprietor  of  the  place".  But,  if  he  be  not,  he 
was  not  in  contempt  of  the  injunction  merely  because  liquors 
were  kept  and  drunk  in  the  place.  It  was  commanded  only 
that  he  should  not,  after  the  injunction  issued,  ''by  himself, 
his  agents,  servants,  tenants,  representatives  or  employees,  or 
through  any  device  or  evasion,  keep  for  sale,  sell,  offer  for 
sale,  traffic  in  or  dispose  of  intoxicating  liquors".  There  is 
no  pretense  of  evidence  that  he  did  any  of  these  things  by 
agents,  servants,  tenants,  representatives  or  employees.  So 
the  inquiry  narrows  to  whether  he  himself  did  anything  for- 
bidden him,  and  whether  he  did  so  by  what  occurred  on 
December  27th,  on  which  day  occurred  all  that  is  charged 
subsequent  to  the  grant  of  the  injunction.  Liquor  was  on  that 
day  found  in  the  hotel  kept  by  his  wife,  in  which  he  lived.  It 
was  of  a  quantity  that  raises  a  presumption  that  someone  kept 
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it  there  with  unlawf  xQ  intent.  This  presumption  becomes  con- 
elnsive  because  it  was  Sunday,  and  a  number  of  men  were 
found  with  the  liquor  in  a  locked  room  that  had  to  be  broken 
into — all  circumstances  that  indicate  violently  that  they  were 
engaged  in  drinking  said  liquor.  But  of  itself  this  raises  no 
presumption  against  Nies,  who  ia  not  the  proprietor.  One  is 
not  in  contempt  of  such  an  injunction  as  the  one  at  bar,  is 
not  violating  the  liquor  laws,  merely  because  these  laws  are 
violated  in  a  hotel  owned  by  his  wife.  There  is  absolutely 
no  evidence  connecting  Nies  with  what  was  done  in  the  hotel 
on  December  27th.  There  are  54  rooms  in  it.  The  officers  who 
made  the  raid  say  that  he  was  not  in  the  one  room  where  the 
liquor  and  the  drinkers  were.  He  was  locked  up  in  another 
room.  It  does  not  appear  where  that  was  with  reference  to 
the  offending  room.  He  was  found  in  his  room  with  his 
pants  on,  but  no  shoes.  His  wife  says  that  he  was  in  bed, 
though  he  was  not  in  it  when  the  officer  got  him.  This  is  the 
evidence  that  Nies  violated  the  injunction.    The  trial  court 

claims  none.    It  puts  its  judgment  upon  the 

*"  SScSstSwH     expressed  and  exclusive  ground  that  on  De- 

t^^:  evi-        cember  27th  Nies  was  arrested  for  disturbing 

the  peace,  ''evidently  for  the  sale  of  intoxi- 
cating liquors  in"  this  place.  There  was  no  evidence  that  he 
was  arrested  for  selling  liquor.  On  the  contrary,  the  duly 
sworn  information  of  the  officer  who  arrested  Nies  is  in  evi- 
dence, and  it  declares  that  Nies  ''is  accused  of  the  crime  of 
disturbing  the  peace  for  that  on  the  27th  day  of  December, 
A.  D.  1914,  at  Sioux  City,  in  the  county  of  Woodbury,  state 
of  Iowa,  said  defendant  did  unlawfully  aid  and  assist  in  mak- 
ing a  noise  and  disturbance  within  the  limits  of  Sioux  City, 
Iowa,  to  the  disturbance  of  others,  and  with  intent  to  provoke 
a  breach  of  the  peace  contrary  to  the  ordinances  in  such  cases 
made  and  provided''.  We  are  unable  to  see  how,  even  if  there 
had  been  a  plea  of  guilty  to  the  information  charging  the  dis- 
turbance of  the  peace,  or  an  acquittal,  or  a  conviction  there- 
under, it  could  be  claimed  that  these  or  either  could  be  used 
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as  a  plea  in  bar  to  a  prosecution  for  the  illegal  sale  of  liquor. 
Nor  can  we  agree  that,  if  the  information  had  been  one  charg- 
ing the  illegal  sale  of  liquor  rather  than  disturbance  of  the 
peace,  the  mere  filing  of  such  an  information  would  be  any 
evidence  that  Nies  had  violated  the  injunction.  There  was 
no  plea  of  guilty  to,  trial  upon,  or  judgment  of  guilty  on  this 
information.  Therefore,  it  is  a  naked  accusation.  We  know 
of  no  rule  of  law  that  makes  an  information  charging  the  ille- 
gal selling  of  liquor  evidence  that  the  accusation  is  true. 

There  is  an  entire  lack  of  evidence  to  support  the  com- 
plaint that  Nies  (though  Lang)  violated  the  injunction,  and 
the  judgment  imposing  a  fine  upon  defendant  must 
Annulled. 

Evans,  C.  J.,  Deemeb,  Ladd  and  Qaynor,  JJ.,  concur. 


Scott  County,  Appellee,  v.  Prank  C.  Townsley,  Appellant. 

PAT7PEBS:     Insane  Person— Legal  Settlement  of  Insane  Wife— Be- 

1  moval  of  Husband — Effect.  The  residence  of  any  person  found 
insane,  who  is  an  inmate  of  any  state  institution,  remains,  daring 
the  period  of  restraint,  the  same  as  that  existing  at  the  time  of 
admission  to  such  institution,  irrespective  of  subsequent  change 
of  residence  of  the  husband.     (Sec.  2270,  Code,  1897.) 

PATTPEBS:     Insane  Wife— Liability  of  Husband— Change  of  Besl- 

2  dence — ^Effect.  The  hospital  charges  paid  by  a  county  for  the 
support  of  an  insane  wife  committed  to  the  Hospital  for  the 
Insane  from  the  county  of  the  residence  of  the  husband  and  wife 
remain  a  legal  charge  against  the  husband,  even  though  the  hus- 
band, subsequent  to  the  commitment,  becomes  a  resident  of 
another  county  of  this  state  or  a  nonresident  of  the  state. 

UHITATION  OF  ACTIONS:     Open  Acconnt— Hospital  Charges  for 

3  Insane.  The  hospital  charges  paid  quarterly  by  a  county  for  the 
support  of  an  insane  wife,  as  provided  by  Sec.  2292,  Code  Sup., 
1913,  for  which  the  husband  is  liable  under  Sec.  2297,  Code,  1^97, 
constitute  a  continuous,  open,  current  account  against  the  hus- 
band, and  an  action  to  recover  thereon  is  barred  only  after  the 
lapse  of  5  years  from  the  date  of  the  last  item  of  all  the  series 
of  charges. 
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Appeal  from  Washington  Disirici  Court. — K.  E.  Wiuxxxx- 

SON,  Judge. 

Tuesday,  February  15,  1916. 

Action  to  recover  payment  made  by  the  plaintiff  for  the 
board  of  defendant's  wife  at  the  Hospital  for  the  Insane  at 
Mt.  Pleasant  resulted  in  the  judgment  substantially  as  prayed. 
The  defendant  appeals. — Affirmed. 

Marsh  W.  Bailey,  for  appellant. 

Waldo  Becker  and  Morrison  di  Morrison,  for  appellee. 

Ladd,  J. — The  defendant  was  married  to  Emma  J.  Powers 

November  3,  1885,  and,  on  information  filed  by  him  July  23, 

1895,  she  was  committed  on  the  following  day  to  the  Hospital 

1.  PAUPBI8:  in-     for  the  Insane  at  Mt  Pleasant^  for  treatment, 

le^BetSkH*      and  has  remained  there  since.    His  residence 

wife: removal     was  then  in  Scott  Couuty,  and  had  been  for 

of  husband :  m* 

effect  more  than  two  years  preceding.    That  county 

paid  the  state  the  hospital  charges  quarterly  from  July  1, 
1895,  to  January  1,  1913,  inclusive,  amounting  to  $2,610.46. 
Becovery  therefor  is  sought  in  this  action.  The  defendant  set 
up  the  defenses  that  all  payments  after  February  1,  1899, 
were  voluntary,  and  that  all  made  more  than  five  years  pre- 
vious to  the  beginning  of  the  action  were  barred  by  the  statute 
of  limitations.  The  contention  that  the  payments  were  volun- 
tary is  based  on  the  allegation  that  he  changed  his  residence, 
February  1,  1899,  from  Scott  County  to  Washington  County, 
where  he  remained  until  May,  1905 ;  that  he  then  moved  from 
the  state  and  did  not  return  until  April,  1909,  when  he  again 
became  a  resident  of  Washington  County  until  March,  1911, 
and  then  left  the  state. 

The  evidence  leaves  no  doubt  that  he  moved  from  Scott 
County,  as  alleged,  and  made  his  home  in  Washington  County, 
Vol.  174  U.— 13 
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for  some  years  thereafter.  He  is  a  telegrapher,  and  appears  to 
have  been  employed  for  short  periods  in  six  or  seven  places 
in  four  different  states,  prior  to  May,  1905,  and  to  have  wan- 
dered since  from  place  to  place,  except  for  two  or  three  years 
prior  to  the  trial  and  the  two  years  following  his  return  to 
Washington  County,  in  April,  1909.  But  his  wife  was  con- 
tinuously in  the  asylum,  save  when  temporarily  released  in  his 
care  for  a  few  days  or  weeks,  when  living  in  Scott  County,  and, 
even  though  his  residence  may  have  changed,  that  of  his  wife 
did  not  follow. 

''The  residence  of  any  person  found  insane  who  is  an 
inmate  of  any  state  institution  shall  be  that  existing  at  the 
time  of  admission  therein."    Section  2270,  Code. 

This  clause  became  a  part  of  that  statute  while  defendant 
was  a  resident  of  Scott  County,  but,  regardless  thereof,  such 
was  the  law.  Polk  County  v.  Clarke  County,  171  Iowa  558, 
where  the  conclusion  reached  is  that  ''the  legal  settlement 
of  an  insane  wife  committed  to  the  insane  hospital  from  the 
proper  county  remains  unchanged  by  any  act  on  the  husband's 
part,  so  long  as  the  restraint  of  the  wife  under  such  com- 
mitment continues". 

The  different  changes  of  defendant's  residence,  then,  did 

not  transfer  the  place  of  the  wife's  settlement  from  the  one 

county  to  the  other,  or  to  another  state.    It  continued  in  Scott 

County  and,  under  Section  2297  of  the  Code, 

2.  PAUpm«:in*      hospital  charges  paid  by  the  county  may  be 

SflSSiity  o^         recovered  from  any  person  legally  bound  for 

change  of  her  Support     This   includes   the   husband. 

residence : 

effect  WapeUo  County  v.  Eikelberg,  140  Iowa  736. 

His  obligation  to  support  his  wife  was  in  no 

manner  released  by  his  being  a  nonresident,  and  the  plea  of 

the  bar  of  the  statute  of  limitations  is  disposed  of  by  Cedar 

County  V,  Soger,  90  Iowa  11. 

The  item  paid  by  the  county  constituted  an  open  running 
account,  whereas  in  Harrison  County  v.  Dunn,  84  Iowa  328, 
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more  than  five  years  had  elapsed  after  the  last  item  when  suit 

was  begun.    There  is  a  misprint  in  that  ease 

'  A<m<MC8:  open     of  the  date  of  discharge.    It  was  in  1878,  in- 

piua  charge        stead  of  1888,  as  printed.     We  discover  no 

xorlmane. 

error,  and  the  judgment  is — Affirmed. 

Evans,  C.  J.,  Oatnob  and  Salinger,  JJ.,  concur. 


Ann  C.  Shedenhelm  et  al..  Appellants,  v.  M.  F.  Gaffebty, 
Sheriff,  et  al..  Appellees. 

TBATJDB,  STATUTE  OF;    TxaiutfeEB  of  Land— Oial  Andgmnent  of 

1  Doiwar— Objectton  lyy  Third  PaxtieB.  The  objection  that  an  oral 
arrangement  between  a  mother  and  aO  the  hein,  nnder  which 
0he  took  certain  lands  as  her  distributive  share  in  the  lands  of 
her  hnsband,  is  nnprovable  because  of  the  statute  of  frauds,  is 
not  available  to  a  creditor  of  one  of  the  heirs. 

DESCENT   AND  DISTBIBTJTION:     Dower— Necessary  Parties  to 

2  Anotment — Creditors  of  Heir.  An  allotment  of  the  widow's  dis- 
tributive share  in  the  lands  of  her  husband  is  not  void  because 
creditors  of  an  heir  were  not  made  parties  thereto.  Assuming, 
arguendo,  that  such  creditors  are  ''parties  in  interest''  within 
the  meaning  of  Sec.  3369,  Code,  1897,  yet,  when  not  made  parties, 
their  rights  may,  nevertheless,  be  fuUy  protected  in  any  appro- 
priate proceeding. 

DESCENT  AND  DISTBIBX7TI0N:     Dowex^—Asslgmneiit— Bight  of 

3  CredltotB  of  Heir  to  ()iiestion.  Creditors  of  an  heir  of  the  de- 
ceased may  not  question  a  fair  and  equitable  allotment  of  the 
wife's  distributive  share,  even  though  such  creditors  were  not 
parties  to  such  aUotment. 

WIUiS:     Bight  of  Snrviving  Spouse— Election  Between  Will  and 

4  Distributive  Share — ^Evidence.  Direct  evidence  that  the  surviv- 
ing wife  elected  to  take  her  distributive  share,  instead  of  taking 
under  the  will,  is  not  overcome  by  evidence  (a)  that  she  acted 
as  one  of  the  executors  and  received  the  proceeds  of  ewempi 
property  sold  (the  wiU  giving  her  a  life  interest  in  the  personal 
property)  or  (b)  that  she  filed  a  motion  asking  that  her  legal 
share  of  the  real  estate  owned  by  testator  "and  described  in 
his  wiU"  be  set  off  to  her,  all  the  real  estate  owned  by  deceased 
being  so  described  in  the  will.  On  the  contrary,  such  record 
shows  an  election  to  take  the  distributive  share. 
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WILLS:     Blgltt  of  BarrMng  Bponm    Aurigmnapt  of  Doww— IM»- 

5  jdAdng  Intorost  of  DevlMe— Bight  to  Gkmttibiitioii— WalT«r— 
Judgment  Lien  Holdera.  A  deviaee,  whose  interest  in  certain 
lands  has  been  annulled  (a)  hj  the  refusal  of  the  wife  of  testa- 
tor to  take  under  the  will  and  (b)  by  the  allotment  to  her,  as 
her  distributive  share,  of  the  very  land  in  whieh  such  devisee 
held  an  interest  under  the  will,  may  enforce  contribution  from 
the  other  devisees  under  the  will  to  make  good  his  loss.  And  as 
"one  must  be  just  before  he  is  generous '%  a  waiver  of  this  right 
to  contribution  is  voidable  at  the  instance  of  devisee's  existing 
judgment  lien  holders.    (Sec.  3279-a,  Code  Sup.,  1913.) 

PBINOIPLE  APPLIED:  A  testator  had  300  acres  of  land. 
To  each  of  four  chOdren  he  devised  40  acres.  For  a  son,  Oscar, 
he  made  no  provision  except  that  he  devised  to  his  wife  a  life 
estate  in  the  remaining  140  acres  and  the  remainder  of  such 
140  acres  to  all  his  children  after  the  death  of  the  wife.  The 
widow  refused  to  take  under  the  will.  The  140  acres,  in  whieh 
Oscar  had  an  interest  under  the  will,  was,  in  value,  just  one  third 
of  the  entire  real  estate,  and  it  was  allotted  to  the  widow  as  her 
distributive  share.  Judgment  liens  stood  against  Oscar  from  a 
time  prior  to  the  allotment  of  such  distributive  share.  Oscar 
waived  his  right  to  contribution  from  the  other  devisees.  HM^ 
such  waiver  was  voidable  at  the  instance  of  the  judment  creditors. 

DESCENT  A2n>  DISTBIBXTTION:    Bight  of  Ozediton— latefMrt  of 

6  Doviaeo— Entry  of  Judgments— Bvldaioo.  Evidence  reviewed, 
and  held  to  show  that  the  entry  of  judgments  was  prior  to  an 
arrangement  vnder  which  a  wife's  distributive  share  was  set 
aside. 

EZEO0TION:    Auxiliary  Proceedings— Eqnitahle  Prooeedlng»-All- 

7  nre  to  Serve  Notice  and  Oopy  of  Petition^-Bff ect.  The  purpose 
of  serving  on  defendant  a  notice  and  copy  of  the  petition,  in 
an  equitable  proceeding  to  subject  property  to  the  satiafaetion 
of  a  judgment,  as  required  by  Sec.  4080,  Code,  1807,  is  to  secure 
jniariiy  of  lien.  Such  service  is. not  required  when  creditors 
are,  as  a  matter  of  common  cause,  all  contending  for  the  estab- 
lishment of  liens  on  the  same  property  without  claim  of  priority 
among  themselves. 


EQT7ITT:   Decree— Extent  of  B^ef— Pleadings.  He  who  seeks  eqnity 

8  must  do  equity,  or  the  eourt  will  do  it  for  him,  even  though 
the  pleading  of  the  adversary  be  not  the  most  exact. 

APPEAL  AND  EBBOB:    Beriew— Questions  Pirst  Balsed  on  AvpssL 

9  Objections  not  made  in  trial  eourt  will  not  be  considered  on 
appeal. 
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Appeal  from  Iowa  District  Court. — ^R.  P.  Howell,  Judge. 

Wednesday,  Febbuabt  16, 1916. 

Obiginallt  this  was  a  suit  in  equity  by  Ann  C.  Sheden- 
helm  against  the  defendant  Cafferty,  as  sheriff,  and  Stapleton 
as  an  execution  plaintiff,  to  enjoin  a  sale  on  execution  of  cer- 
tain 140  acres  of  land  alleged  by  plaintiff  to  belong  to  her. 
The  execution  in  the  hands  of  the  sheriff  was  against  Oscar 
Shedenhelm,  a  son  of  the  plaintiff;  and  it  was  claimed  by  the 
defendants  that  he  had  an  interest  in  the  land  subject  to  the 
life  estate  of  the  plaintiff.  The  defendants  intended,  there- 
fore, to  sell  under  execution  such  alleged  interest  of  Oscar 
Shedenhelm  in  such  real  estate.  The  plaintiff  claimed  that 
the  land  had  been  allotted  to  her  in  fee  simple  as  her  dis- 
tributive share  in  the  estate  of  her  deceased  husband,  whereas 
the  defendants  claimed  that  she  had  elected  to  take  under  the 
will  of  her  husband,  and  that  such  will  gave  to  her  a  life  estate 
only  in  said  land.  Before  trial  had,  all  the  beneficiaries  of 
the  estate  of  plaintiff's  husband  appeared  and  joined  her  as 
plaintiffs.  On  the  other  hand,  five  additional  judgment  cred- 
itors of  Oscar  Shedenhelm  appeared  and  joined  themselves 
as  defendants.  Each  set  up  his  own  judgment  and  adopted 
the  contentions  of  the  first  defendant,  as  already  stated.  Upon 
trial  had,  there  was  a  decree  for  the  plaintiff,  Ann  C.  Sheden- 
helm, sustaining  her  contention.  The  decree  also  awarded 
relief  to  the  defendants  as  against  plaintiffs  other  than  Ann  C. 
ShedenhelnL  From  such  decree,  such  other  plaintiffs  have 
appealed.  The  defendants  also  have  appealed  from  that  part 
of  the  decree  which  was  favorable  to  Ann  C.  Shedenhelm.  The 
appeal  of  the  plaintifib  having  been  first  taken,  they  will  be 
designated  as  the  appellants. — Affirmed  on  both  Appeals. 

Popham  dt  Havner,  for  appellants. 

Stapleton  &  Stapleton,  W.  E.  Wallace,  J.  M,  Dower  and 
C  S.  Vance,  for  appellees. 
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Evans,  C.  J. — John  Shedenhelm  died  testate  in  January, 
1909,  leaving  surviving  him  his  widow,  Ann  C.  Shedenhelm, 
and  six  children,  consisting  of  three  sons  and  three  daugh- 
ters. He  died  seized  of  300  acres  of  land,  which  was  dis- 
posed of  by  his  will.  He  devised  40  acres  each  to  four  of  his 
children  other  than  Oscar.  To  his  wife,  he  devised  a  life 
estate  in  the  remaining  140  acres,  with  a  remainder  to  be 
divided  equally  among  his  six  children.  No  other  provision 
was  made  for  Oscar.  The  testator  also  bequeathed  to  his  wife 
the  life  use  of  his  personal  property.  The  widow  and  son 
Robert  were  designated  as  the  executors,  and  they  duly  quali- 
fied as  such.  The  nonexempt  personal  property  was  insuffi- 
cient to  pay  the  debts. 

The  widow  and  the  children,  all  plaintiffs  herein,  have 
joined  in  the  claim  both  in  their  pleadings  and  in  their  testi- 
mony that,  shortly  after  the  death  of  the  testator,  the  mother 
being  unwilling  to  accept  the  provisions  of  the  will,  they  all 
orally  agreed  with  her  that  the  140  acre?  should  be  allotted  to 
her  absolutely  as  her  statutory  distributive  share.  The  defend- 
ants challenged  this  alleged  fact.  They  challenged  also  the 
validity  of  the  alleged  oral  agreement  as  being  within  the 
statute  of  frauds ;  and  further  challenged  its  validity  because 
not  all  persons  in  interest  were  parties  thereto.  The  particular 
claim  at  this  point  is  that  the  judgment  creditors  of  Oscar 
were  parties  in  interest,  in  that  they  held  liens  upon  the 
interest  of  Oscar,  and  that  the  widow's  share  could  not  be  set 
off  by  mutual  consent  under  Section  3369,  Code,  1897,  unless 
it  be  by  the  consent  of  "all  parties  in  interest''. 

The  trial  court  found  that  the  widow  had  refused  to  take 
under  the  will  and  had  elected  to  claim  her  distributive  share, 
and  that  the  140  acres  in  question  had  been  allotted  to  her  by 
the  mutual  agreement  of  herself  and  all  of  her  children,  and 
that  she  had  taken  exclusive  possession  of  the  land  and  had 
incurred  expenditures  in  improving  the  same.  The  correct- 
ness of  this  finding  is  involved  in  the  appeal  of  the  defendants 
who  are  named  above  as  appellees. 
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I.    The  statute  of  frauds  is  Bot  involved.    No  party  to 

the  agreement  raises  sueh  question.    On  the  contrary,  they  all 

pleaded  and  testified  to  it.  That  objection  is  not  available  to  the 

defendants  who  were  not  parties  to  the  agree- 

1.  FBAUDe,  ment.    If  it  be  true  that  the  participation  of 

STATUTE  op: 

transfers  Of        the  defendants  as  ''parties  m  interest     was 

land :  oral  as-  *^ 

dl5SS1"o\3lc-     essential  to  the  validity  of  the  agreement,  it 
uojriW third       ^Q^j  |j^  equally  true  if  the  agreement  had 
been  in  writing  instead  of  oral. 
For  the  purpose  of  this  discussion,  it  may  be  assumed 
also  that  the  agreement  between  the  widow  and  children  for 
this  allotment  was  irregular  for  want  of  the  consent  of  the 
lien  holders.  It  was  not  for  that  reason  wholly 
**  SSSS^toN :     ^^^^  ^^  nugatory.    The  interest  of  these  lien 
sary^niMto    holders  was  a  qualified  one  and  was  sub- 
c^Mtonot        ordinate  to  the  rights  of  the  widow.    Their 
liens  were  not  upon  the  real  estate  of  John 
Shedenhehn,  but  upon  the  interest  of  Oscar  Shedenhelm  in 
such  estate,  whatever  such  interest  might  prove  to  be.    They 
eould  not  stand  in  the  way  of  the  allotment  to  the  widow  of 
her  distributive  share.    Granting  that  the  agreement  between 
the  widow  and  children  was  not  binding  upon  these  judgment 
creditors  in  any  conclusive  sense,  it  was  binding  upon  the 
parties  thereto  and  was  enforceable  in  equity  as  against  them. 
Because  the  defendants  as  judgment  creditors  were  not  parties 
thereto,  they  were  entitled  to  make  resistance  in  this  suit  and 
to  show  any  cause  against  the  allotment  as  affecting  their 
interests  which  they  could  have  shown  if  they  had  been  parties 
to  a  previous  proceeding  for  the  allotment  of  the  widow's 
share.    They  are  not  in  the  position  of  innocent  purchasers  of 
property.    Their  rights  have  not  been  enlarged  by  the  failure 
to  make  them  parties  to  the  attempted  allotment.    Their  rights 
have  simply  been  preserved,  and  they  are  entitled  now  to 
what  they  would  have  been  entitled  to  in  a  regular  proceed- 
ing, and  to  no  more.    MvUin  v.  White,  134  Iowa  681 ;  Yoder  v, 
Kalona  Savings  Bank,  142  Iowa  219. 
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Unless  it  be  tnie,  as  claimed,  that  the  widow  had  previ- 
ously elected  to  take  under  the  will  and  had  thereby  waived 
her  right  to  a  distributive  share,  then  upon  this  record  it  is 
too  clear  for  argument  that  the  allotment 
8.  DB8CBNTAND      made  to  the  widow  infringed  no  legal  or 
■f '^^''e  "•"         equitable  right  of  any  judgment  creditor  of 
CT^itorsor        Oscar  ShedenheluL     The  trial  court  found 
heir  to  que«-       ^j^^  yai^e  of  the  140  acres  to  be  exactly  one 
.  third  of  the  whole,  and  this  finding  is  not 
seriously  questioned  on  this  appeal.    It  has  abundant  support 
in  thie  evidence.    The  selection  thus  made  interferes  less  with 
the  other  provisions  of  the  will  than  any  other  selection  which 
could  have  been  made.    It  operates  equally  upon  all  of  the 
children. 

For  the  defendants,  it  is  made  to  appear,  however,  that 

the  widow  acted  as  one  of  the  executors,  her  son  Robert  being 

the  other.    All  of  the  personal  property  was  sold  and  the 

widow  received  the  balance  of  the  proceeds 

4.  Wills  :riffht      thereof  after  payment  of  debts,  and  this  fact 

of  Burvivlnff 

spouse :  eiec-      was  made  to  appear  in  the  final  report  of  the 

tion  between  .'^'^  *^ 

Sbift?"*"  executors,  which  was  filed  March  18, 1910.  It 
SeScS.**^*"  is  argued,  therefore,  that  she  took  this  per- 
sonal property  under  the  provisions  of  the 
will.  But  the  testimony  shows  that  the  proceeds  thus  received 
by  her  were  proceeds  from  the  sale  of  exempt  proiSerty  to 
which  she  would  have  been  entitled  under  the  statute.  This 
circumstance,  therefore,  does  not  operate  against  her. 

On  the  same  date,  March  18, 1910,  she  filed  with  the  derk 
of  the  court  a  paper  duly  signed  by  her  and  purporting  to 
be  an  election,  as  follows : 

**In  the  District  Court  of  Iowa  County  and  State  of  Iowa. 

**  Comes  now  Ann  C.  Shedenhelm,  widow  of  J.  N.  Shed* 
enhelm,  now  deceased,  and  moves  the  court  to  set  off  to  me  in 
my  own  name  my  legal  share  of  the  real  estate  owned  by  the 
said  deceased  and  described  in  his  will,  which  was  probated 
in  said  court  beginning  March  8,  1909,  and  that  all  acts 
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neoessary  be  ordered  to  carry  same  into  effect.  Ann  C.  Shed- 
enhelm/' 

It  is  contended  for  defendants  that  the  real  meaning 
and  intent  of  this  paper  was  to  demand  her  legal  share  as 
"described  in  his  will".  Emphasis  is  placed  upon  that  part 
of  the  paper  which  ''moves  the  court  to  set  off  to  me  in  my 
own  name  my  legal  share  of  the  real  estate  owned  by  the  said 
deceased  and  described  in  his  will".  When  it  is  noted  that  aU 
of  the  real  estate  owned  by  the  testator  was  ''described  in 
his  will",  it  quite  fully  explains  all  the  ambiguity  of  this 
paper. 

We  think  the  trial  court  properly  held  that  this  was  not 
an  election  to  take  under  the  will,  but,  on  the  contrary,  was 
an  election  to  take  the  distributive  share.  In  so  far,  there- 
fore, as  the  decree  below  confirmed  the  allotment  in  favor  of 
the  widow  free  from  any  lien  or  claim  of  the  judgment  cred- 
itors of  Oscar  Shedenhelm,  it  was  clearly  proper. 

IL    We  turn  now  to  the  appeal  of  the  plaintifb  other 

than  the  widow.    It  was  the  agreement  between  the  widow  and 

the  children,  including  Oscar,  that  the  children  would  all 

waive  any  and  all  claim  under  the  will  to  the 

6.  Wills  :ri8iit      remainder  over  of  the  140  acres  in  question. 

of  surviving  _,  .  ,  ,,  , 

sT^'mentof  ®  arrangement  operated  equally  upon  the 

^i^isfnter-     children  and  made  the  loss  of  each  equal  to 

S*ttoSS?'     that  of  the  other,  because  of  the  refusal  of  the 

^v«r*^iudgw     mother  to  take  under  the  will.    It  was,  there- 

S^Ura?"  fore,   mutually   agreed   that  none   of  them 

would    claim    compensation  or    contribution 

from  another  by  reason  thereof.    This  was  the  agreement  of 

Oscar. 

It  IB  claimed  for  the  defendants  that  this  agreement  was 
prejudicial  to  the  defendants  as  judgment  creditors  of  Oscar 
because,  under  the  provisions  of  Section  3279-a,  Code  Sup., 
1913,  he  was  entitled  to  ratable  contribution  from  the  other 
four  children  who  had  each  received  40  acres  of  land  under 
the  will  and  who  had  been  relieved  by  the  allotment  to  the 
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mother  from  the  incumbrance  which  her  rights  wonld  other- 
wise create  against  their  respective  tracts.  The  trial  court  so 
held.  It  was  found  by  the  decree  that  under  a  ratable  con- 
tribution Oscar  would  have  been  entitled  to  $844  from  the 
four  devisees  in  question,  and  that  the  defendants,  as  judg- 
ment creditors  of  Oscar,  were  entitled  to  have  their  liens  and 
judgments  established  as  against  such  interest.  It  is  from 
this  part  of  the  decree  that  such  plaintiffs  have  appealed. 
Oscar  was  insolvent.  He  had  an  interest  in  the  real  estate 
devised  from  his  father.  It  was  indefinite  in  extent,  but 
nevertheless  ascertainable.  For  the  purpose  of  this  case,  it 
matters  not  whether  we  deem  it  as  a  legal  or  an  equitable 
interest.  As  between  him  and  his  judgment  creditors,  they 
had  a  lien  on  such  interest,  whether  legal  or  equitable.  It 
was  in  the  power  of  the  court  of  equity  to  ascertain  it  and  to 
establish  the  liens  of  the  judgment  creditors  thereon.  On  the 
general  proposition  that  Oscar  could  not  defeat  rights  of  his 
judgment  creditors  by  waiving  his  right  to  contribution  from 
his  brothers  and  sisters,  there  can  be  no  fair  doubt.  These 
appellants,  however,  urge  some  particular  reasons  why  the 
general  proposition  is  not  available  to  the  defendants  herein, 
and  we  will  consider  these  separately. 

III.    One  of  the  reasons  urged  is  that  there  was  no  actual 
fraud  in  the  transaction  and  the  trial  court  so  found;  that 
tiiree  of  the  judgment  creditors  who  are  defendants  herein 
did  not  become  such  until  after  such  agree- 
e.  DucBMTAKD      mcut  was  made  and  consummated;  that  it 
"^edito  «•  I  -     ^^®®  ^^^  appear  that  the  debt  upon  which  the 
^Se^entoT        judgment  was  entered  antedated  the  agree- 
w/dSSS.*"^*     ment;  and  that  therefore  their  subsequent 
liens  could  not  4iave  the  effect  to  avoid  the 
provisions  of  the  agreement.    The  theory  of  the  plaintiffs  at 
this  point  is  that  the  agreement  between  the  widow  and  chil- 
dren was  entered  into  immediately  after  the  death  of  the 
father,  in  January,  1909.     Of  the  six  judgments  involved 
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herein,  the  first  three  were  entered  in  1906,  the  next  two  on 
February  5,  1910,  and  the  sixth  in  April,  1910. 

We  would  not  be  justified  upon  this  reeord  in  finding 
that  the  agreement  relied  upon  by  the  defendants  was  con- 
sommated  prior  to  the  date  of  the  sixth  judgment.  It  is  true 
that  the  plaintiffis  so  testified  in  terms.  It  appears,  however, 
from  their  testimony  that  the  discussion  of  the  agreement 
extended  over  an  indefinite  and  considerable  period  of  time. 
It  appears  also,  as  already  indicated,  that  the  actual  election 
of  the  widow  was  not  made  until  March  18,  1910.  It  appears 
further  that  this  oral  agreement  was  subsequently  reduced  to 
writing,  and  that  this  was  done  after  the  commencement  of 
the  present  action.  In  such  writing,  it  was  recited  that  the 
parties  thereto  were  not  able  to  state  the  exact  date  when 
such  oral  agreement  was  had,  further  than  to  say  that  it  was 
prior  to  November,  1912.  This  agreement  was  prepared  by 
their  attorneys  and  was  carefully  and  advisedly  made.  In 
view,  therefore,  of  this  definite  admiEMsion  that  they  could  not 
fix  the.  date  more  definitely  than  it  was  therein  fixed,  we  ought 
not  to  find  that  it  was  made  prior  to  April,  1910.  We  think, 
therefore,  that  the  trial  court  properly  held  that  the  six  judg- 
ments were  existing  liens  upon  whatever  legal  or  equitable 
interest  Oscar  had  in  the  lands  pertaining  to  his  fathcir's 
estate  at  the  time  that  the  oral  agreement  was  made.  Such 
liens  therefore  could  not  be  defeated  by  the  mere  agreement 
or  waiver  of  the  debtor. 

IV.    It  is  further  urged  that  the  pleadings  did  not  war- 
rant the  relief  which  was  granted  by  the  decree.    The  develop- 
ment of  the  case  was  somewhat  out  of  the  ordinary.     As 
already  indicated,  the  case  began  as  a  mere 
7.  EfflcunoN:       ®^*  ^  enjoin,  brought  by  the  widow  alone, 
a^uwpro-     jm^  against  the  sheriflf  and  one  judgment 
D?o^ing8:       creditor.     But  like   Topsy,   the   case  ''jes' 
iiotice\nd      ^    growcd".    All  of  the  bcneficiarics  of  the  Johu 

copy  ofpetl- 

uonieiKect.        Shedenhclm  estate  having  come  in  as  plain- 
tiffis,  and  five  other  judgment  creditors  hav- 
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ing  come  in  as  defendants,  the  trial  court  proceeded  to  admin- 
ister full  equity  in  the  premises.  The  principal  complaint  of 
the  appellants  is  that  the  pleadings  did  not  conform  to  the 
provisions  of  Sections  4D87,  4088  and  4089,  Code,  1897.  It  is 
urged  that  no  relief  was  prayed  by  the  defendants,  and 
especially  that  no  compliance  was  had  with  Section  4089  in 
the  service  of  copies  of  petitions  or  cross-petitions. 

The  case  involves  no  race  of  creditors.  None  of  the 
defendants  claimed  any  precedence  over  any  other  defend- 
ants, and  the  decree  treated  all  defendants  as  equal  in  time. 
Compliance  with  Section  4089  was  therefore  not  materiaL 
The  court  had  full  jurisdiction  of  the  parties  and  of  the  sub- 
jectrmatter.  An  examination  of  the  pleadings  of  the  defend- 
ants satisfies  us  that  they  were  sufficient  to  invoke  the  relief 
granted  by  the  decree.  This  is  particularly  so  as  to  the  last 
amendment  filed  by  the  defendants.  Though  each  defendant 
filed  a  separate  pleading,  each  one  adopted  by  reference  the 
pleading  of  every  other.  The  effect  was  to  confuse  rather 
than  to  simplify.  The  allegations  and  the  prayer  for  relief 
are  somewhat  indefinite,  but,  in  the  absence  of  attack  in  the 
lower  court,  we  think  them  quite  sufficient. 

There  is  a  further  reason  why  the  case  is  not  controlled 

at  this  point  by  compliance  with  the  sections  of  the  code 

referred  to.     The  plaintiffs  brought  the  suit  in  equity  and 

asked  equitable  relief.    They  were  bound  and 

**  S?«^tent       therefore  deemed  to  tender  equity.    The  court 

pi^din^.  b^^  power  to  impose  equity  upon  them  as  a 

condition  to  granting  the  relief  prayed  for  by 

them.    The  court  granted  injunctional  relief  quieting  the  title 

in  the  widow  to  the  140  acres  in  question.    The  effect  of  the 

decree,  however,  was  to  shift  the  rights  of  the  judgment 

creditors  from  the  allotment  of  the  widow  to  the  equitable 

interest  of  Oscar  in  the  remainder  of  the  real  estate.    The 

awarding  of  such  relief  was  incidental  to  the  relief  granted 

the  original  plaintiff.    To  have  granted  relief  to  the  plaintiff 
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without  more  would  have  been  leas  than  equity.    We  are  dear 
that  the  trial  eourt  did  not  err  in  the  scope  of  its  decree. 

v.    It  is  further  urged  that  the  140  acres  allotted  to  the 

widow  included  the  homestead  of  40  acres ;  that  if  the  widow 

had  accepted  under  the  will,  the  interest  of  Oscar  in  such 

homestead  could  not  have  been  reached  by 

f.  afpbaland        the  judgpnent  creditors.    Our  impressions  are 

^ewiQuem-        not  favorable  to  the  general  proposition  thus 

raJaedonap-      put  forward.    It  is  enough  to  say,  however, 

that  the  question   of  homestead  exemption 

was  not  raised  either  by  the  pleadings  or  by  the  evidence.  The 

question  therefore  had  no  consideration  from  the  trial  court. 

There  is  no  evidence  directly  to  the  point  that  the  homestead 

40  was  iaduded  in  the  allotment,  although  such  inference 

might,  ];>erhap8,  be  fairly  drawn.    We  do  not  think  that  it  is 

open  to  the  appellants  to  raise  this  question  of  exemption  for 

the  first  time  on  appeal. 

On  the  whole  record,  we  think  the  decree  was  a  proper 
one.    It  will  accordingly  be — Afflrmed  on  both  appeals. 

Ladd,  Qatnob  and  Salinoeb,  JJ.,  concur. 


J.  W.  Edgeblt  &  Co.,  Appellants,  v.  Cmr  op  Ottumwa  et  al., 

Appellees. 

Harfeb  &  McIntibe  Co.,  Appellant,  v.  City  of  Ottumwa 

et  al..  Appellees. 

MUMIGXIPAL  OOBP0RATIOK8:  Ifnnlcival  Water  Plaat— Private 
1  Spcinklar  Byrtenn  Ulght  to  Fix  Sates.  Though  the  inBtallation 
by  a  ittivate  property  owner  of  an  automatic  Are  sprinkler  ays- 
tern  connected  with  a  municipaUy  owned  water  plant  may  be 
of  great  benefit  to  the  city  and  to  the  public  in  general,  yet 
the  one  inatalling  the  system  likewise  acquires  a  distinct  per- 
sonal advantage,  and  imposes  on  the  municipal,  water  plant  a 
peculiar  service,  personal  to  himself  for  whioh  he  may  he  com- 
^    pelied  to  pay. 
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JCUNIOIPAL  OOBPO&ATIOim:    Ifnnlcipal  Water  Plants— Bates— 

2  Beasonableiiess.  The  reaaonablmeas  of  the  water  rates  fixed  by 
the  tmstees  of  a  municipally  owned  water  plant  is  not  a  material 
question,  so  long  as  such  rates,  with  other  authorized  income, 
accomplish  only  that  which  the  statute  authorizes  or  requires. 
(Sec.  749,  Code,  1807.) 

MUNICIPAL  OOBPOBATIOKS:     Iffnnicipal  Water  Plaait— Bste»— 

3  IMsCEimination  and  Extoztlon.  While  the  water  rates  of  a  munici- 
pally owned  water  plant  must  not  necessarily  be  reasonable  when 
compared  with  the  rates  of  a  privately  owned  plant,  yet  they 
must  not  be  unduly  discriminatory  or  extortionate  as  coinpared 
with  the  rates  exacted  of  consumers  generally.  (Sec.  740,  Code, 
1807.) 

MUNICIPAL  0OBPO&ATION8:     Mnnidpsl  Water  Plant— Daty  tp 

4  Toznidi  Watez^-Sprinkler  SysteoL  Whether  an  enforceable  duty 
exists  on  the  part  of  a  city  owning  its  own  waterworks  plant 
to  furnish  water  to  a  privately  owned  automatic  fire  sprinkler 
system,  quaere.  (The  discussion  on  this  point  leaves  no  doubt 
that  the  court  purposely  refrained  from  saying  anything  imply- 
ing the  existence  of  such  duty  on  the  part  of  the  city  under  all 
and  every  circumstance,  but  did  intend  to  be  understood  as  saying 
that,  generally  speaking,  such  duty  exists.) 

MUNICIPAL  C0BP0BATI0N8:     MnnidpsA  Water  Plant— mty  of 

5  Otty  to  Fnznldi  Water— Sprinkler  Systems— Unlfonn  Bates.    A 

city  which  owns  its  own  waterworks  plant,  and  has  undertaken 
to  supply  private  automatic  fire  sprinkler  systems  with  water, 
must  carry  out  its  implied  contract  to  continue  such  service, 
and  cannot  treat  the  matter  of  compensation  as  a  mere  matter 
of  contract.    It  must  fix  uniform  rates, 

MUNICIPAL  COBPOBATIONS:    Mnnidpal  Water  Plant— ndtore  to 

6  Pnznltfi  Water— Llabm^  Obviated  by  Contract.  Whether  a  city 
owning  its  own  water  plant  would  be  liable  for  the  consequences 
of  its  failure  to  furnish  water  for  a  privately  owned  fire  sprink- 
ler system,  quaere;  but  it  is  suggested  that  such  liability  might 
be  obviated  by  contract. 

MUNICIPAL  COBPOBATIONS:    Municipal  Water  Plant— Sprinkler 

7  Systems— Bates— ^Discrimination  and  Extortion.  Evidence  re- 
viewed and  discussed  as  to  the  elements  appropriate  for  consid- 
eration in  the  fixing  of  uniform  water  rates  for  automatic  fire 
sprinkler  systems,  and  held,  the  rates  in  question  were  neither 
discriminatory  nor  extortionate. 
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Appeal  from  Wapello  District  Court. — C.  W.  Vermilion, 

Judge. 

Thursday,  February  17,  1916. 

Thb  two  cases  are  submitted  on  the  same  record.  Eaoh. 
plainti£F  had  installed  an  automatic  fire  q[)rinkler  system  in 
its  building,  connected  with  the  water  supply  of  the  cily.  The 
city  demanded  for  this  service  $100  per  annum  from  J.  W« 
Edgerly  &  Co.,  and  $108.28  from  the  Harper  &  ^Mclntire  Co., 
refused  $24  per  annum  tendered  by  each,  and  threatened  to 
shut  off  the  service  unless  the  amount  demanded  were  paid.; 
Thereupon,  these  suits  were  begun,  enjoining  the  city  from 
80  doing.  On  hearing,  the  petitions  were  dismissed.  The 
plaintiff  in  each  case  appeals. — Affirmed. 

McNeit  dt  McNett  and  Chester  W,  Whitmore,  for  appel- 
lants. 

Lloyd  L.  Dvke  and  OUmore  &  Moon,  for  appellees. 

Ladd,  J. — I.  The  city  of  Ottumwa  owns  and,  through 
trustees,  operates  the  waterworks  of  that  city.  The  Harper  & 
Mclntire  Co.  owns  a  building  fronting  on  Commercial  Street 
93  feet,  extending  back  128^^  feet,  and  5  stories  high,  with 
a  basement,  and  conducts  therein  its  business  as  a  wholesale 
hardware  dealer.  This  building  was  completed  early  in  1913, 
on  the  site  of  another  which  had  been  destroyed  by  fire  in 
August  previous,  with  which  fire,  as  is  claimed,  the  facilities 
afforded  by  the  city  were  inadequate  to  cope.  This  may 
account  for  the  installation  in  the  new  building  of  the  auto- 
matic sprinkler  system.  It  consists  of  supply  pipes  or  ^'lead- 
ers'' hanging  below  the  ceiling  on  each  story,  about  8  feet 
apart.  On  each  pipe,  also  about  8  feet  apart,  are  attached 
sprinkler  heads.  The  air  pressure  in  the  supply  pipes  in  the 
building  feeding  the  sprinkler  heads  holds  the  water  back 
until  released  by  opening  the  sprinkler  head  by  fire.  An  elec- 
tric pump  with  which  to  force  in  the  air  holding  back  the 


Digitized  by  VjOOQ IC 


208  Edgeblt  v.  Ottumwa.  [174  Iowa 

water  from  the  pipes  is  required.  This  is  what  is  known  as 
the  ^'dry  system,"  and  is  used  where  the  pipes  are  exposed 
to  frost.  The  cfystem  is  connected  with  the  city  water  supply 
by  a  6-inch  pipe  in  the  basement,  installed  at  the  company's 
expense ;  and  from  this,  three  4-inch  pipes  extend  to  the  top 
of  the  building,  from  which  the  leader  pipes  are  supplied  with 
water.  A  cut-off  valve  is  located  in  the  street,  by  which  the 
water  may  be  shut  off.  An  automatic  fire  alarm  system  was 
put  in,  by  which  the  movement  of  water  in  the  leaders  is 
instantly  made  known  to  the  fire  department,  as  well  as  in 
different  parts  of  the  building  and  on  the  outside.  The 
sprinkler  heads  are  set  on  the  pipes  with  their  small  ends  up ; 
and  when  the  solder  therein  is  melted  by  heat,  the  water 
flows  through  the  opening,  striking  a  part  causing  a  spray  and 
flowing  about  30  gallons  of  water  a  minute.  To  meet  a  possible 
emergency,  should  the  city  pressure  or  supply  fail,  a  seocmd 
source  of  supply  was  provided  by  the  company.  It  constructed 
a  tank  20  feet  above  the  roof,  with  capacity  of  20,000  gallons 
of  water.  The  water  therein  is  supplied  by  a  2-inch  riser  pipe 
from  the  6-inch  connection  pipe.  It  is  a  gravity  tank,  and  the 
water  is  released  therefrom  into  the  sprinkler  system  when 
the  pressure  of  the  city  mains,  which  is  85  or  90  pounds,  falls 
below  that  of  the  tank,  or  39  pounds  in  the  basement.  The 
company  was  at  an  expense  of  $5,393  for  the  installation  of 
the  system. 

J.*  W.  Edgerly  &  Co.  constructed  a  four-story  building 
on  West  Main  Street,  and  conducted  therein  a  wholesale  drug 
business.  An  automatic  sprinkler  system  was  installed  by  it 
with  a  tank  of  capacity  of  17,000  gallons,  at  an  expense  of 
$5,000.  It  is  the  wet  system,  as  the  pipes  were  not  exposed  to 
freezing  temperature  and  air  pressure  was  not  necessary.  It 
differs  from  that  installed  by  the  Harper  &  Mclntire  Co.,  in 
that  the  6-inch  pipe  connecting  the  sprinkler  system  with  the 
city  water  main  runs  back  under  the  basement  floor  at  a  dis- 
tance of  30  or  40  feet  from  the  front  of  the  building.  There, 
the  6-inch  pipe  branches  into  two  6-inch  pipes,  one  6-inch  pipe 
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ronning  to  the  tank  on  the  roof,  and  the  other  6-inch  pipe, 
running  to  a  point  near  the  ceiling  of  the  basement,  branches 
into  two  5-inch  pipes  running  in  different  directions:  one 
toward  the  front  of  the  building,  and  the  other  toward  the 
rear.  Each  of  these  5-inch  supply  pipes  extends  in  that  size 
to  the  top  of  the  top  story  of  the  building.  The  sprinkler 
heads  are  served  by  branches  which  grow  gradually  smaller  in 
diameter  as  the  distance  from  these  main  5-inch  supply  pipes 
increases.  Reverting  to  the  6-inch  pipe  which  runs  to  the  tank, 
the  pressure  from  the  water  main  is  not  applied  throughout  the 
full  length  of  this  pipe  to  the  tank.  The  pressure  is  held  back 
by  a  check  valve  in  the  basement.  The  tank  is  filled  through 
the  6-inch  pipe  by  means  of  a  2-inch  by-pass  pipe ;  that  is,  a  2- 
inch  pipe  about  3  feet  long,  leaving  the  6-inch  pipe  in  front  of 
the  check  valve,  and  returning  into  the  6-inch  pipe  back  of  the 
check  valve.  Water  is  let  into  the  tank  through  the  6-inch 
pipe  by  means  of  the  by-pass  pipe.  The  water  that  enters  the 
tank  is  the  quantity  that  would  flow  through  a  2-inch  pipe, 
because  the  water  for  the  tank  flows  through  the  2-inch 
by-pass  pipe  around  the  check  valve.  Ordinarily,  the  valve 
is  closed  and  water  does  not  flow  into  the  roof  tank  until  it  is 
turned  on  by  some  human  agency. 

IL    We  have  described  these  cfystems  somewhat  par- 
ticularly, that  the  contentions  of  the  respective  parties  may  be 
better  understood.    The  controversy  is  whether  the  rates  of 
compensation   for   service   rendered  by   the 
1.  HuKZdPAx.        waterworks  owned  by  the  city  are  unreason- 
mimiciDai  able  and  discriminatory.     The  evidence  dis- 

water  plant :  "^ 

s^nkiersys-     closcd  that  thcsc  or  similar  systems  are  in 
toraioif**^^     quite  general  use  in  the  different  cities  of  the 
country  of  the  size  of  Ottumwa,  and  lai^r; 
that  fires  starting  in  buildings  equipped  therewith  are  ex- 
tinguished by  the  opening  of  a  small  percentage  of  the 
sprinkler  heads ;  that  the  fire  loss  is  greatly  decreased  thereby, 
and  this  with  a  large  saving  of  water.    Besides,  the  danger  of 
Vol.  174  Ia.— 14 
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fire  is  reduced  for  a  distance  of  80  feet  on  each  side.  For  these 
reasons,  no  charge  is  made  in  many  cities  for  the  service  ren- 
dered snch  systems  in  supplying  water  and  necessary  pres- 
sure. But  those  who  install  these  systems  derive  an  advantage 
therefrom,  not  only  in  the  large  reduction  in  insurance 
charges,  but  in  the  assurance  afforded  against  interruption  in 
business  by  fires;  so  that,  notwithstanding  the  expense  of 
inspection  and  maintenance,  direct  benefits  may  be  such  as  to 
render  the  investment  desirable.  Thou^  these  totems  may 
increase  the  efSciency  of  the  fire  departmnt  and  afford  pro- 
tection against  fire,  which  otherwise  would  be  exacted  of  the 
municipality,  some  burden  is  cast  thereby  on  waterworks.  This 
was  pointed  out  by  Jaggard,  J.,  in  Gordon  v.  Doran,  100  Minn. 
343  (111  N.  W.  272),  saying: 

''So  long  as  water  supplied  for  protection  against  fire 
IB  a  purely  public  service,  under  the  control  and  managem^it 
of  municipal  authorities  generally  and  under  the  fire  depart- 
ment specifically,  no  direct  charge  to  individuals  is  proper. 
When,  however,  a  sprinkling  connection  is  made  with  private 
premises,  the  situation  is  materially  different.  These  premises 
and  the  primary  causes  of  catastrophe  to  the  buUding  and  oi 
the  consequent  possible  use  of  disastrous  quantities  of  water 
are  primarily  under  the  control,  not  of  the  public,  but  of  the 
owner.  A  peculiar  personal  service  is  provided  for  his  benefit, 
which  is  not  enjoyed  in  common  by  the  community  in  general, 
but  is  available  only  to  a  limited  class  of  individuals.  It 
does  not  advance  the  reasoning  in  this  connection  to  split 
hairs  between  the  'use'  and  the  'consumption'  of  water.  As  a 
matter  of  good  sense  the  property  owner  beneficially  employs 
the  water  mains  for  his  own  purposes  and  to  his  own  advan- 
tage, although  he  may  not,  except  in  case  of  fire,  acutally  draw 
any  water  from  the  pipes.  It  is  necessary  and  proper  that 
for  this  he  should  pay.  In  effect  he  gets  something  of  pecuniary 
value  from  another,  which  that  other  is  not  compelled  to  give 
except  on  the  basis  of  contract.  That  the  law  requires  the 
terms  of  that  contract  to  be  reasonable  and  impartial,  or  that 
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advantage  is  mutual  and  involves  no  expense  is  merely  inci- 
dental or  collateral.  Such  facts  do  not  relate  to  the  right  to 
exact  some  consideration,  however  they  may  affect  the  extent 
of  the  charge  which  may  properly  be  made." 

The  same  view  was  entertained  in  Cox  v.  Abbeville  Fwr- 
nUure  Factory,  (S.  C.)  54  S.  E.  830;  Niehaus  Bros.  Co.  v. 
Contra  Costa  Water  Co.,  159  Cal.  305  (36  L.  R.  A.  [N.  S.] 
1045) ;  Shaw  Stocking  Co.  v.  City  of  Lowell,  (Mass.)  85 
N.  E.  90. 

III.  Appellants  do  not  question  the  right  to  exact  some 
compensation,  but  insist  that  the  rates  fi^ed  by  the  board  of 
trustees  of  the  waterworks  are  excessive.  These  rates  are :  For 
300  sprinkler  heads  or  less,  $50  per  year ;  300 
*"  S^SSSSSns  :  ^  '^00  heads,  $75  per  year ;  700  to  1,100  heads, 
wafi^piSiiui:  *100  per  year;  and  9  cents  per  head  for  all 
SiSiir*''""  over  1,100  heads.  The  result  is  that  J.  W. 
Edgerly  &  Co.  was  required  to  pay  for  800 
sprinkler  heads  on  its  system,  $100,  and  Harper  &  Mclntire  Co., 
for  the  1,192  heads,  $108.28.  One  of  appellants'  contentions  is 
that  these  rates  are  unreasonable.  Were  the  waterworks 
owned  by  an  individual  or  private  corporation,  we  should  not 
hesitate  in  saying  that  no  more  than  reasonable  compensation 
for  the  service  rendered  might  be  exacted.  Cedar  Rapids 
Water  Company  v.  City  of  Cedar  Rapids,  118  Iowa  234;  Cedar 
Rapids  Oas  Light  Co.  v.  City  of  Cedar  Rapids,  144  Iowa  426. 
But,  as  held  in  Sloan  v.  City  of  Cedar  Rapids,  161  Iowa  307, 
the  authority  of  the  city  is  broader  than  that  of  an  individual 
or  private  corporation,  and  it  may  exact  rates  to  cover  the  pur- 
poses specified  by  statute,  even  though  these  may  be  some- 
what in  excess  of  the  reasonable  compensation  which  might 
be  exacted  by  private  owners.  Chapter  5  of  Title  V,  as 
amended,  provides  for  the  acquirement  of  waterworks  by  cities 
and  their  management  by  trustees,  and  Section  749  of  the 
Code  specifies  what  water  rents  or  rates  shall  be : 

''The  said  board  of  waterworks  trustees  shall  from  time 
to  time  fix  the  water  rentals  or  rates  to  be  charged  for  the 
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furnishing  of  water,  and  such  rates  shall  be  sufficient,  together 
with  the  proceeds  of  the  five-mill  water  levy  and  the  sinking 
fund  levy  of  two  mills,  for  the  maintenance  and  operation  of 
such  works,  the  proper  and  necessary  extension  thereof,  for  all 
repairs,  and  for  the  payment  of  the  purchase  money  or  cost, 
principal  and  interest,  incurred  in  the  purchase  or  erection 
of  such  works,  as  the  same  falls  due,  according  to  the  tenor  of 
the  mortgage  and  bonds  given  to  secure  the  payment  of  such 
purchase  price  or  cost." 

This  section  not  merely  confers  on  the  board  of  trustees 
full  authority  to  fix  water  rents  or  rates,  but,  while  exacting 
that  these  shall  be  sufficient  with  the  tax  levy  to  meet  speci- 
fied purposes,  impliedly  prohibits  fixing  them  in  excess  of 
what  may  be  essential  to  meet  such  demands.  This  inference 
is  confirmed  by  the  fact  that  there  is  no  provision  for  other 
disposition  of  the  income  from  the  plant  in  excess  of  these 
needs.  Plainly  enough,  the  enjoyment  of  the  utility  by  the 
public  at  the  actual  cost  of  the  service  rendered,  and  without 
profit  to  the  city,  is  contemplated  in  authorizing  the  acquire- 
ment of  waterworks  at  the  expense  of  the  taxpayers.  As  the 
latter,  through  the  municipality,  own  the  plant,  and  it  can 
acquire  it  in  no  manner  other  than  as  pointed  out  in  the 
chapter  mentioned,  the  inquiry  as  to  whether  the  rates  exacted 
by  said  trustees  are  reasonable  or  not,  unless  constituting  in 
some  way  an  abuse  of  the  taxing  power,  is  not  pertinent  to 
any  proper  issue,  for  the  trustees  are  required  to  make  them 
high  enough  to  be  sufficient  for  the  purposes  specified. 

lY.    But  they  may  not  unduly  discriminate  between 

patrons,  exacting  different  prices  for  like  or  similar  services, 

nor  arbitrarily  differentiate  between  different  services,  by 

charging  rates  for  one  out  of  all  proportion  as  compared 

with  another  service.    This  is  elementary ;  for 

8.  MuNiciPAx<         it  no  more  than  exacts  that  those  in  charge 

mun?5pai°^^"    of  the  Utility  established  for  the  public  weal, 

rates  :di8-  '       accord  to  patrous  generally  service  on  equal 

crimination  ^       ,  Z.  A     ,,. 

andextoruon.     tcrms.    Ooroon  V.  Doran,  100  Minn.  343  (111 
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N.  W.  272,  275).    There  is  no  claim  of  any  discrimination 

as  between  plaintiffs  and  the  five  others  making  use  of  the 

same  or  like  systems.    Even  if  there  were, 

*"  iiSSS^^—      and  the  rates  charged  were  out  of  propor- 

OORPORATION8 :  ^  ^       '^ 

water  puint:  ^^^^  ^^  those  exacted  for  other  service,  how- 
fuuniiflh water:  «ver,  appellees  contend,  as  we  interpret 
tSL  *'  *^*"  brief,  that  the  service  required  by  sprinkler 
systems  is  so  peculiar  that  it  is  optional 
whether  it  be  rendered,  and,  if  rendered,  the  compensation 
therefor  is  mere  matter  of  private  treaty.  The  city  may  own 
the  plant  or  it  may  grant  to  an  individual  or  corporation 
authority  to  erect  and  maintain  the  waterworks  (Section 
722,  Code),  in  which  event  it  may  require  such  person  or 
cori>oration,  "to  furnish  any  person  applying  therefor, 
along  the  line  of  its  pipes,  mains  .  .  .  water  .  .  . 
and  to  supply  said  city  or  town  with  water  for  fire  protec- 
tion and  .  .  .  water  .  .  .  for  other  necessary 
public  purposes,  and  ...  to  regulate  and  fix  the 
charges  for  water  meters  ...  or  other  device  or 
means  necessary  for  determining  the  consumption  of  water." 
Section  725,  Code  Supp.,  1913. 

Having  prescribed  what  the  city  may  exact  of  a  private 
owner,  it  is  only  fair  to  presume  that  it  has  equipped  its  plant 
to  do  what  it  may  require  of  another.    As  an  individual  or 
corporation  must  have  furnished  water  to  anyone  applying 
along  the  pipes  or  mains,  why  should  not  the  municipally 
owned  plant  f    But  as  the  appellees  are  furnishing  the  service 
required,  we  are  not  concerned  in  ascertaining  whether  the 
service  is  such  as  the  city  may  be  compelled  to  render.  Cities 
are  empowered  to  do  many  things  which  they  are  not  com- 
pelled  to   perform.      The   defendants   have 
^'  ooBPo^loNs:    undertaken  to  supply  water  and  pressure  for 
water  pSoit:       these  systcms,  and,  having  so  undertaken,  it 
A?r?isiiSSw:    is  dearly  their  duty  to  carry  out  the  implied 

sprinkler  ays-  •....,  -nir 

terns :  uniform    contract  of  continuing  the  service.    Moreover, 
the  trustees,  as  seen,  have  fixed  the  rates  for 
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serving  sprinkler  systems,  but,  to  sustain  these,  they  contend 
that,  as  it  was  merely  matter  of  private  contract,  they  cannot 
be  questioned.  For  what  purpose  water  shall  be  used  by  the 
consumer  is  not  defined.  It  is  furnished  for  public,  as  well 
as  for  private,  use,  and  generally,  in  fixing  rates,  the  relative 
expense  of  these  is  first 'ascertained.  It  is  also  to  be  observed 
that  how  water  supplied  for  fire  protection  shall  be  handled 
is  nowhere  prescribed.  Ordinarily  this  is  by  applying  it 
directly  against  the  flames  by  means  of  apparatus  owned  by 
the  municipality ;  but,  however  done,  it  is  for  the  purpose  of 
preserving  private  property  from  destruction.  Though  pri- 
marily for  the  benefit  of  the  individual  owner,  the  sprinkler 
systems  incidentally  serve  a  public  purpose.  Is  it  any  less 
a  public  purpose  to  extinguish  fire  by  forcing  water  through 
leaders  or  pipes  and  sprinkler  heads  than  as  done  by  the  fire 
department?  The  difference  is  merely  in  method — ^in  one, 
water  passing  through  privately  owned  pipes,  and  in  the  other, 
through  the  hose  of  the  fire  department — ^and  in  the  scope: 
one  limited  to  one  building,  and  the  other  extending  over  the 
entire  city.  The  evidence  shows  conclusively  that  the  sprinkler 
system  not  only  extinguishes  fires  breaking  out  in  the  build- 
ing in  which  installed,  thereby  obviating  any  action  by  the 
fire  department  and  the  spread  of  fire  to  near-by  buildings, 
but  decreases  the  danger  of  fire  to  these  and  preserves  tiie 
building  as  an  obstacle  to  the  spread  of  the  fiames.  The  cir- 
cumstance that  the  majority  of  plants  owned  by  cities  and 
many  others,  estimated  at  one  third,  make  no  charge  for  water 
connections  with  the  sprinkler  systems,  because  thought  to  be 
advantageous  to  the  fire  departments  in  shielding  against 
destruction  by  fire,  is  a  strong  indication  that  the  service  ren- 
dered is  beneficial  to  the  public,  as  well  as  to  the  individual 
owner.  They  have  become  a  recognized  appliance  for  fire 
protection  and  conservation  of  business  interests  and,  though 
installed  at  private  expense  and  in  part  under  private  control, 
do  render  a  valuable  service  to  the  public  in  guarding  against 
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the  ravages  of  fire,  both  in  the  buildings  where  placed  and 
others  near  by. 

Appellees  argue,  however,  that,  if  owners  of  property  are 

entitled  to  such  service,  then,  on  failure  of  the  water  supply 

or  pressure,  the  owner  of  the  works  would  be  liable  for  the 

consequences  of  such  failure.     Even  if  this 

*•  toSJSrStonb:    were  true,  a  point  not  necessary  to  decide, 

water  plant:       fumishing  Water  is  made  by  statute  subject 

niah water:  ~     to  reasonable  regulation,  and  liability  of  this 

liability  obvl-  o  >  ^ 

gtedbycon-  kind  might  be  obviated  thereby,  or  through 
contract  with  the  patron.  BuchoflMm  &  Smack 
Lumber  Co.  v.  East  Jersey  Coast  Water  Co.,  (N.  J.)  59  Atl. 
31;  Jones  House  Furnishing  Co.  v.  Arkansas  Water  Co., 
(Ark.)  52  L.  B.  A.  (N.  S.)  402.  As  these  or  similar  systems 
are  in  common  use  in  the  cities  throughout  the  country,  are  of 
great  value  to  those  installing  them,  beneficial  to  the  public, 
simple  and  similar  of  construction,  readily  regulated  and 
easily  inspected,  and  susceptible  of  being  connected  so  as  to 
avoid,  partially  at  least,  endangering  the  efficiency  of  the  fire 
department,  and  supplying  in  much  the  same  manner  as  to 
other  consumers  of  water,  even  though  not  using  as  much  as 
many,  we  perceive  no  tenable  ground  for  subjecting  owners 
thereof  to  the  uncertainties  of  private  negotiations  with  the 
trustees  while  fixing  uniform  rates  for  others,  and  are  of  the 
opinion  that,  under  the  statute,  the  matter  of  compensation  is 
to  be  adjusted  by  the  trustees  by  fixing  the  uniform  rates  to 
be  exacted  for  the  service  such  as  may  be  rendered  sprinkler 
systems. 

lY.    It  is  argued  that  the  rates  were  discriminatory  and 

extortionate  as  compared  with  water  furnished  to  applicants 

generally.    The  evidence  disclosed  that  after  the  pipes  and 

tanks  were  once  filled,  only  about  1,000  gal- 

^'  tobpo^wnb:    lo'^s  per  annum  were  lost  from  each  by  evap- 

wator'^uit:       oration,  and  the  water  used  in  extinguishing 

Sms^ratesf"     fires  would  Ordinarily  be  but  a  few  thousand 

discrimination.         ,,  m*  .       .  -.. 

gallons   more.     The   rate   to   ordinary   con- 
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sumers  was  fixed  at  30  cents  per  1,000  gallons  up  to  10,000 
gallons,  25  cents  from  10,000  to  30,000  gallons,  20  cents  up  to 
50,000  gaUons,  15  cents  from  50,000  to  175,000  gallons,  12^2 
cents  from  175,000  up  to  300,000  gallons,  and  10  cents  from 
300,000  to  500,000  gallons.  It  is  evident  that  payment  for  the 
small  quantity  of  water  used  would  be  wholly  inadequate  as 
compensation  for  the  pressure  required  and  the  readiness  at  all 
times  to  serve  and  the  inspection  by  the  city,  which  might 
well  be  exacted.  Moreover,  meters  had  not  been  installed,  and 
were  objectionable  to  the  insurers  because  of  impeding  the 
flow  of  water.  Service  rendered  cannot  be  compared  with  that 
to  customers  generally;  for  that  for  which  compensation  is 
exacted  is  not  required  by  them.  The  same  may  be  said  of 
the  rates  exacted  from  hydrants.  The  evidence  disclosed  that 
these  were  distributed  as  follows:  One  in  the  Grand  Opera 
House;  one  in  the  Garrick  Theater;  four  in  buildings  of  each 
of  two  railroad  companies ;  two  in  street  car  bams,  for  which 
$15  each  was  charged ;  seven  in  the  United  States  post-ofBce 
building,  all  for  $50 ;  seven  hydrants  outside  on  the  premises 
of  the  Dain  Manufaaturing  Co.,  at  $25  each.  Most  of  these 
had  two  2V^-inch  openings,  supplying  a  hose  with  a  1^  nozzle 
with  80  to  85  pounds  pressure.  These  hydrants  have  but  one 
or  two  openings.  None  extend  above  the  basement.  The 
four  furnished  each  of  the  railway  companies  are  connected 
with  a  4-inch  pipe,  and  the  one  in  the  opera  house  had  a  4-inch 
connection  extending  into  the  basement.  Most  of  them  had 
2V^-inch  openings,  supplying  a  4-inch  hose  with  a  2^-inch 
opening  and  a  1%  nozzle  and  80  to  85  pounds  pressure.  Those 
in  the  government  building  had  IVi-inch  openings.  The  seven 
hydrants  on  the  Dain  Manufacturing  Company's  premises 
are  connected  with  an  8-inch  main.  The  expense  of  installing 
all  these  hydrants  was  borne  by  the  respective  owners. 
Whether  anything  at  all  should  be  exacted  for  hydrants  is  a 
matter  of  controversy.  It  is  one  of  the  functions  of  the  city 
to  furnish  adequate  fire  protection,  and  whether  resort  is 
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had  to  the  privately  installed  hydrants,  in  event  of  fire,  or  to 
those  of  the  city,  for  water  to  extinguish  it,  cannot  well  affect 
the  expense  in  pumping  and  the  like.  The  Wisconsin  Bail- 
way  Commission,  in  In  re  Appl.  Oconto  City  Water  Supply 
Co.,  at  page  566  of  Vol.  7  of  its  reports,  says : 

"If  protection  given  by  the  city  to  a  private  concern,  in 
the  form  of  protection  through  fire  hydrants,  is  not  adequate, 
the  concern  in  question  will  be  unable  to  secure  water  enough 
to  meet  its  fire  demand.  In  such  a  case  the  total  apparent  fire 
demand  upon  the  water  plant  will  fall  short  of  the  total  as 
it  would  be  with  adequate  protection  by  the  amount  by  which 
the  private  concern  is  unable  to  exercise  its  full  demand, 
and  the  cost  to  the  utility  of  furnishing  such  inadequate  pro- 
tection will  be  less  than  the  cost  of  supplying  adequate  pro- 
tection. Therefore,  in  case  the  city  fails  to  furnish  adequate 
protection,  the  installation  of  a  private  hydrant  system, 
enabling  the  concern  to  secure  adequate  protection,  will  in- 
crease the  costs  to  the  utility  up  to  the  point  where  sufficient 
protection  is  furnished  to  meet  the  fire  demand  of  the  concern 
in  question.  The  cost  to  the  utility  will,  however,  be  the 
same  whether  such  adequate  protection  is  furnished  by  the 
dty  or  by  a  system  of  private  hydrants.  In  view  of  the  fact 
that  it  is  a  recognized  function  of  a  city  to  furnish  reasonably 
adequate  fire  protection,  it  seems  clear  that,  as  far  as  the 
water  utility  is  concerned,  the  city  should  be  the  only  party 
to  pay  for  hydrant  fire  protection.  The  mere  fact  that  a 
city  fails  to  fulfill  its  duty  of  supplying  adequate  fire  pro- 
tection to  buildings  and  structures  within  its  limits,  does 
not  justify  the  water  utility  in  making  a  charge  against  a 
private  concern  because  that  concern  has  installed  hydrants 
which  enable  it  to  secure  adequate  protection." 

It  was  concluded  that  the  fire  demand  of  the  city  should 
be  treated  as  a  unit;  that  the 'Utility  should  charge  the  city 
for  necessary  hydrant  protection ;  and  that  the  charge  should 
be  adjusted  between  the  city  •and  the  owner  on  whose  premises 
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the  hydrant  has  been  installed.  Like  rulings  have  been  made 
by  the  commission  in  several  eases.  In  the  same  case,  the 
commission  observed,  with  reference  to  an  automatic  sprinkler : 

''With  regard  to  inside  fire  protection,  such  as  automatic 
sprinkler  systems,  the  charge  directly  to  the  property  pro- 
tected may  be  justified.  It  is  not  ordinarily  regarded  as 
being  the  duty  of  a  city  to  furnish  inside  fire  protection,  but, 
aside  from  any  theories  as  to  the  city's  obligations,  the  charge 
for  such  protection  appears  to  be  in  accord  with  the  cost  of 
service  principle.  The  demand  which  may  be  made  by  an 
automatic  sprinkler  system  is  entirely  apart  from  either  the 
domestic  demand  or  that  of  the  hydrant  system.  From  the 
very  nature  of  the  service  it  is  likely  to  occur  at  the  same 
time  as  the  ordinary  fire  demand.  When  an  automatic  sprink- 
ler system  is  in  use,  the  waterworks  must  have  a  capacity 
equal  to  the  combined  domestic  and  hydrant  demands,  with 
sufficient  leeway  to  take  care  of  sprinkler  systems.  This  is 
especially  true  in  case  of  fire  destroying  a  building  equipped 
with  sprinklers,  where  the  pipe  supplying  sprinklers  is  likely 
to  be  broken,  yet  the  waterworks-must  be  capable  of  supplying 
its  other  service,  even  with  the  waste  through  broken  connec- 
tions. It  is  true  that  the  installation  of  a  single  sprinkler 
system  might  not  affect  the  required  capacity  of  the  plant 
and  the  investment,  but  any  general  introduction  of  such 
systems  would  certainly  require  an  increased  station  capacity. 
Investment  and  operating  expenses  are  directly  affected  by 
such  sprinkler  systems,  which  indicates  that  inside  fire  pro-  * 
tection  is  a  class  of  service  which  should  be  charged  for  in- 
dependently of  other  classes,  and  charged  directly  to  parties 
served." 

In  In  re  Invest.  Ashland  Water  Co.,  14  Wis.  Railway 
Commission  Reports,  70,  the  commission  remarked,  on  the 
same  subject: 

''It  is  usually  more  quickly  gotten  into  service  when  a 
fire  starts  and  is  universally  considered  as  being  more  efficient 
than  the  use  of  ordinary  fire  hydrants  by  the  fire  department. 
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Its  presence  frequently  obviates  the  use  of  the  outside 
hydrants  and  any  work  on  the  part  of  the  firemen.  It  being 
usually  more  efficient  in  fire  fighting,  its  installation  produces 
a  saving  to  the  property  owner  through  a  reduction  of  insur- 
ance rates.  It  is  of  value  to  all  concerned,  but  particularly 
to  the  property  owner  served.  That  it  is  of  value  to  others 
may,  under  some  circumstances,  warrant  the  elimination  of 
charges  for  such  service,  but  the  necessary  circumstances  do 
not  exist  here." 

There,  the  basis  of  estimating  the  compensation  to  be 
exacted  was  the  floor  area,  but  it  was  thought  that  the  sizes 
and  relative  capacities  of  the  connections  with  the  mains  fur- 
nished the  most  logical  basis  for  fixing  the  charges.  To  this, 
cost  of  inspection  and  supervision  should  be  added,  according 
to  this  authority,  as  well  as  of  the  water  supplied,  the  expense 
of  installing  the  meter  to  be  borne  by  the  owner.  The  rate  was 
fixed  at  $100  per  annum  for  unmetered  6-inch  connections, 
and  for  metered  6-inch  connections,  $20  and  commercial 
price  for  amount  of  water  used.  In  In  re  Applicaiion 
City  of  Manitowoc,  15  Wis.  B.  Com.  Reports,  212,  the 
rate  for  private  hydrants  was  fixed  at  $30  each,  and 
for  sprinkler  system,  $20,  and  5  cents  for  each  sprinkler  head 
above  400.  About  the  only  comparison  to  be  made  of  a  private 
hydrant  with  the  sprinkler  system  is  that  both  are  for  fire 
protection,  and  eacii  exacts  a  readiness  to  serve.  But  the 
hydrant,  besides  having  smaller  connection,  is  without  pipes 
for  distribution  of  water  over  a  large  area,  and  the  like  danger 
of  breakage.  A  hydraulic  elevator  service  with  a  4-inch  con- 
nection appears  to  have  been  installed  in  one  4-story  building, 
but  the  rate  therefor  was  not  shown.  "We  are  not  sajdng  that 
charges  exacted  for  different  kinds  of  service  are  not  appro- 
priate to  be  considered  in  making  that  of  any  one.  What  we 
do  say  is  that  no  other  service  is  so  like  the  service  rendered 
the  sprinkler  system  that  the  one  may  be  referred  to  as  a 
criterion  for  fixing  the  charges  to  be  exacted  for  the  other. 
In  establishing  rates  for  such  service,  the  size  of  the  connection 
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is  generally  regarded  as  an  important  matter  to  be  taken  into 
account ;  and,  if  this  only  were  to  be  considered,  it  is  evident 
that  the  Dain  Manufacturing  Co.  and  the  railway  companies, 
and  not  plaintiffs,  are  being  overcharged.  But  that  cannot 
be  regarded  as  the  only  basis  for  fixing  rates  for  this  and 
similar  service.  As  observed  by  the  Wisconsin  Railway  Com- 
mission, this  would  seem  to  be  an  added  demand  on  the 
capacity  of  the  water  supply  to  the  extent  of  the  water  which 
might  flow  through  the  connecting  pipe.  Only  on  rare  occa- 
sions, however,  would  such  a  demand  be  likely ;  for  to  make 
it  all,  the  sprinkler  heads  would  have  to  be  open,  or  in  some 
manner  the  connecting  of  all  supply  pipes  be  broken,  nor 
would  breakage  in  several  systems  be  likely  at  the  same  time. 
Much  of  this  risk,  it  would  seem,  might  be  obviated  by  tiie 
installation  of  a  valve  in  the  connecting  pipe  remote  enough 
so  that,  in  event  of  such  an  emergency,  the  water  could  be 
cut  off.  The  danger  from  breakage  of  pipes,  also,  should  be 
taken  into  account.  There  is  extensive  exposure  of  pipes 
throughout  the  building,  and  the  danger  of  breakage  is  always 
present,  and  especially  in  event  of  the  falling  or  crumbling 
of  the  building  from  burning  or  other  calamity.  It  would 
seem  that  serious  consequences  to  the  pressure  elsewhere  might 
foe  obviated  by  the  installation  of  a  valve  sufSciently  remote 
from  the  building  so  that,  in  event  of  breakage,  the  water 
supply  might  be  cut  off.  Such  a  system' is  essentially  a  part 
of  a  larger  system  for  fire  protection  supplied  by  the  water- 
works, and  may  well  be  the  subject  of  adequate  inspection 
by  the  fire  department  of  the  city,  and  necessary  expenses 
therefor  should  be  considered. 

Though  little  water  may  be  used,  the  city  is  required  to 
be  in  readiness  to  serve  at  all  times  and  maintain  an  adequate 
pressure,  in  order  to  render  the  system  of  any  value.  To 
be  in  a  situation  to  do  so,  it  must  provide  for  interest  on 
$275,000  of  bonds,  the  cost  of  maintenance,  necessary  repairs 
and  improvements,  and  provide  a  sinking  fund  to  discharge 
its  indebtedness.     There  is  no  more  reason  for  exempting 
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owners  of  these  sprinkler  systems  from  meeting  their  proper 
share  thereof  than  any  other  patrons  of  the  city  waterworks. 
Readiness  to  serve  is  agreed  to  be  a  proper  element  to  be 
considered  by  all  who  are  of  opinion  that  any  charge  may  be 
exacted.  Oordon  v.  Doran,  100  Minn.  343  (8  L.  B.  A.  [N.  S] 
1049). 

Of  course  the  amount  of  water  used  should  be  taken  into 
account,  as  well  as  any  saving  to  the  city  by  reason  thereof  in 
supplying  water  in  event  of  fire  through  the  sprinkler  heads, 
instead  of  the  fireman's  hose.  As  no  meter  was  used,  this 
was  matter  of  estimation ;  but  we  are  not  inclined  to  the  view 
that  any  benefit  to  the  owner  of  the  property  in  which  the 
sprinkler  system  is  installed  may  be  considered.  The  benefits 
conferred  by  supplying  water  for  domestic  uses  vary  greatly, 
as  do  those  enjoyed  by  business  houses  and  factories.  Scarcely 
two  are  alike  in  the  advantages  afforded  by  the  utility,  and  yet 
no  discrimination  in  rates  is  made  on  that  account.  In  Ladd 
V.  City  of  Boston^  (Mass.)  40  L.  B.  A.  171,  the  point  was  not 
involved,  the  only  issue  decided  being  that  fixing  the  rate 
according  to  the  number  of  fixtures  used  was  not  unrea- 
sonable, even  though  complainant  paid  more  than  might  have 
been  exacted  had  a  meter  been  used,  the  remark  about  benefit 
being  dictum. 

Under  Section  749  of  the  Code,  the  trustees  of  the  water- 
works are  to  fix  rates  for  the  service  rendered,  not  for  the 
benefits  received.  Taking  all  these  matters  other  than  benefits 
into  -consideration,  it  cannot  be  said  from  the  record  before 
us  that  the  rates  fixed  were  discriminatory  or  extortionate. 
Though  the  trustees  erred  in  taking  into  account  the  benefits 
that  the  owners  would  derive  from  the  sprinkler  systems,  it 
does  not  appear  but  they  did  the  same  in  adjusting  other 
rates,  nor  was  it  shown  what  was  added  because  of  such 
benefits.  If  any  material  amount  was  added  to  the  rates 
because  of  these,  undoubtedly  the  trustees  will  readily  adjust 
the  same.  The  charges  exacted  in  other  cities,  even  though 
of  like  population,  furnish  little  aid,  for  conditions  may  be 
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and  usually  are  different,  especially  where,  as  in  this  state, 
the  revenues  necessary  for  city-owned  plants  may  vary  as 
the  needs  of  the  sinking  fund  interest  charges  and  for  ex- 
tensions change.  From  what  has  been  said,  it  is  evident  that 
the  matter  of  fixing  of  rates  involves  many  considerations, 
and  is  somewhat  complicated  by  the  relative  bearing  that 
each  of  these  has  in  determining  the  fair  and  just  compensa- 
tion which  should  be  exacted.  We  can  only  say  that,  from 
the  evidence  adduced,  it  does  not  appear  that  the  compensa- 
tion exacted  for  service  rendered  sprinkler  systems  was  dis- 
criminatory as  compared  with  other  rates  exacted,  nor  that 
the  charges  were  extortionate.  The  motion  to  strike  from 
appellees'  additional  argument  is  sustained,  they  having  no 
right  to  file  same. 

It  follows  that  the  decrees  entered  must  be  and  are — 
Afftrmed. 

EvANS^  C.  J.,  Oaynob  and  Salinger,  JJ.,  concur. 


In  be  Estate  of  Mary  S.  Workman,  Deceased. 

WIUiS:    Oonstrnctlon— Uninoved  CkxUell— Effect.    An  unproved  and 

1  nnintroduced  codicil  to  a  will  can  have  no  possible  bearing  on  the 
construction  of  the  original  wiU  which  is  under  contest. 

APPEAL  AND  EBBOB:     Baimless  Error— Ezdiudon  of  Evidenee 

2  OtberwlM  Bxou^t  Oat.  Error  cannot  be  predicated  on  the  exclu- 
sion of  evidence  pertinent  to  the  issues  when  such  evidence  was 
elsewhere  or  otherwise  fuUj  brought  out.  So  held  in  a  will  con- 
test, where  effort  was  made  to  show  the  execution  of  other  instru- 
ments at  the  same  time  the  wUl  was  executed,  and  where  certain 
witnesses  were  at  times  prevented  from  testifying  to  the  appear- 
ance of  testatrix,  etc. 

WHiLS:    Validity— Evidence— DeclacatloiiB  Impeacbing  WilL    Obser- 

3  vation,  arguendo,  is  made  that  declarations  impeaching  the  valid- 
ity of  the  wiU  in  question,  made  by  a  testator,  subsequent  to 
the  execution  of  a  wiU,  and  at  a  time  when  testator's  mind  was 
seriously  affected  by  disease,  are  incompetent. 
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KVIOENOE:     Opiiiicm  ETtdenee—WillB— Apprehended  Contest     An 

4  opinion  based  neither  directly  nor  indirectly  on  any  fact  dis- 
closed by  the  evidence  is  manifestly  irrelevant.  So  held  in  a 
will  contest  involving  the  exercise  of  undue  influence,  where  a 
witness  attempted  to  repeat  (not  by  way  of  impeachment)  the 
conversation  of  another  party,  wherein  such  other  party  expressed 
the  opinion  that  a  contest  was  brewing,  etc. 

EVIDENCE:    Opinion  Evidenee— Willfl— ITuKnuidneis  of  lUnd— Pn- 

5  Uminary  Detail  of  Facts.  Soundness  of  mind  is  the  rule;  un- 
soundness, the  exception:  therefore,  a  non-expert  witness  is  not 
competent  to  express  an  opinion  that  a  person  is  of  unsound  mind 
until  he  has  first  detailed  facts  and  circumstances  observed  by 
him  with  reference  to  the  x>erson  in  question  which,  in  at  least 
some  slight  degree,  tend  to  show  that  the  mind  of  such  person  is 
unbalanced,  abnormal  or  insane.  Held,  the  competency  of  the 
witness  was  shown,  and  the  rejection  of  the  opinion  was  error. 

WILLS:    Validity— Unwrondness  of  Mind— Opinion  Evidenee— Detail 

6  of  Paets — Scope.  The  facts  and  circumstances  detailed  by  a  non- 
expert witness  with  reference  to  a  testatrix  (whose  soundness  of 
mind  is  in  issue),  as  preliminary  to  the  competency  of  such  wit- 
ness to  express  an  opinion  that  such  testatrix  was  of  unsound 
mind,  may,  in  case  testatrix  was  suffering  from  a  slowly  pro- 
gressive disease,  cover  a  time  both  before  and  after  the  execution 
of  the  will. 

WILLS:    Validity— Unsonndneflfl  of  Mind— Ine^tableneBB  of  Will— 

7  Wealtb  of  Contestant  As  Explaining— Competency.  It  is  com- 
petent to  show  the  wealth  of  the  contestant  as  explanatory  of 
the  small  bequest  made  to  him. 

EVIDENCE:     Opinion  Evidence— Will  Contest— Manner  of  TaOk  of 

8  Deceased.  One  may  properly  testify  that  he  saw  no  incohereney 
in  the  talk  of  a  certain  person. 

EVIDENCE:    Opinion  Evidence    Sanity- Basis  for  Opinion— Compe- 

9  tency.  One  who  has  known  the  person  in  question  for  a  long 
time  and  has  never  known  anything  unusual,  either  in  speech  or 
action,  is  competent  to  give  an  opinion  that  such  person  is  sane. 

WILLS:    Validity— TTnaonndness  of  Bfind— Evidence— Financial  Hab- 

10  Its  of  Deceased.  The  custom  of  testatrix  to  promptly  pay  her  bills 
may  properly  be  shown  in  explanation  of  the  fact  that  checks 
were  frequently  drawn  by  testatrix  during  her  sickness  and 
delivered  to  others. 

WITNESSES:       Dnpeadunent— Collateral   Matters-^hroM-Examlna- 

11  tion.  One  may  not  impeach  a  witness  on  collateral  matters  drawn 
out  on  cross-examination. 
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APPEAL  AND  EBBOB:    B«Ti0W— Ezduioii  of  <)iia8tlmi— Kaoenltar 

12  To  Show  Frejndlce.  He  wlio  has  his  question  excluded  should 
make  an  offer  as  to  what  he  expects  to  prove,  the  purpose  not 
otherwise  appearing. 

WILLS:    Validity— nnfloandiiess  of  Mind— Bvidenee— Injiutloe  and 

13  TAixeafloiuAleness  of  Will— Ihstnictiona.  The  injustice  and  un- 
reasonableness of  a  will,  while  not  sufficient,  of  itaelff  to  over- 
throw the  will,  yet  is  a  fact,  in  and  of  itself,  bearing  directly  on 
the  question  of  unsoundness  of  mind  of  testator,  and  must  be 
80  considered  by  the  jury.  An  instruction  which,  in  substance, 
directs  the  jury  to  entirely  withhold  consideration  of  the  unjust 
features  of  the  will  unless  they  find  the  testator  to  be  of  un- 
sound mind,  works  an  entire  withdrawal  of  such  element  from 
the  jury,  and  is  essentially  incorrect. 

ntlAL:    Iii8tnicttoii»— Oonllietlng  Instrnctioiis— Effect.    An  instruc- 

14,17  tion  entirely  correct  is  neutralized  by  one  entirely  incorrect 

on  the  same  subject.    8o  held  where  the  court  gave  both  correct 

and  incorrect  instructions  on  the  consideration  to  be  given  to 

the  unjust  and  inequitable  features  of  a  will. 

ntlAL:    Imrtractionji— Undue  Promliience  To  IssuoB-^JIcuitificatlon. 

15  It  is  not  improper  for  the  court  to  give  great  prominence,  in  cor- 
rect instructions,  to  matters  which  the  parties  to  the  litigation 
have  made  prominent.  So  held  with  reference  to  the  definition 
of  '^ unsoundness  of  mind"  in  a  will  contest. 

WILLS:    Validity— TftMotindneflg  of  Mind— Mental  or  Physical  Weak- 
IB    no88 — InstroctionB.    An  instruction  that  "mere  mental  or  physi- 
cal weakness  is  not  unsoundness  of  mind"  is  misleading  and  er- 
roneous, when  not  accompanied  by  some  proper  explanation  as  to 
what  the  court  means  by  such  "weakness". 

ntlAL:     InstroctionB — Ck>nfllctlng  Instractions— Effect. 
14,17 

WILLS:     Validity— Undue  Iniluence — ^Withdrawing  Question  ftom 

18    Jury— ^Evidence.    Evidence  reviewed,  and  held  error  for  the  court 

to  withdraw  from  the  jury  the  question  of  undue  influence. 

Appeal  from  Oreene  District  Cowri. — ^P.  M.  Powers,  Judge. 

Thursday,  February  17,  1916. 

Contest  on  the  probate  of  a  will.    Verdict  and  judgment 
for  proponents.    Contestants  appeal. — Reversed, 

Church  iSk  McCvUy  and  J.  A.  Eendersony  for  appellants. 

^WUson  &  Albert,  for  appellees. 
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Gaynor,  J.— On  the  19th  day  of  Febraary,  1912,  there 
was  filed  in  the  office  of  the  clerk  of  the  district  court  of 
Qreene  County  certain  written  instruments  purporting  to  be 
the  last  will  and  testament  of  Mary  S.  Workman,  deceased. 
These  instruments  consisted  of  two  separate  documents,  one 
purporting  to  be  her  will  (which,  for  convenience  hereafter, 
we  will  call  the  original  will),  dated  May  20,  1911 ;  the  other 
purporting  to  be  a  codicil  to  the  will,  dated  January  26,  1912. 
The  will  provided: 

1.  For  the  pa3nnent  of  her  debts. 

2.  A  bequest  to  her  brother,  James  Thompson,  of  $50. 

3.  A  bequest  to  her  brother,  Samuel  Thompson,  of  $700. 

4.  A  bequest  to  her  brother,  Joseph  Thompson,  of  $600. 

5.  A  bequest  to  her  sister,  Margaret  Hill,  of  $500. 

6.  A  bequest  to  her  nephew,  John  F.  Thompson,  of  $200. 

7.  A  bequest  to  her  niece,  Martha  Hoyer,  of  $200. 

8.  A  bequest  to  the  Methodist  Episcopal  Church  of 
Grand  Junction,  of  $300. 

9.  A  bequest  to  Grand  Junction  Cemetery  Association, 
of  $50. 

10.  A  bequest  to  her  sister,  Ellen  A.  Zellhoeffer,  of  all 
her  household  goods. 

11.  '*A11  the  rest  and  residue  and  remainder  of  my 
estate  which  I  now  own,  may  acquire,  or  shall  die  seized,  or 
possessed,  I  give  and  bequeath  to  my  brothers,  Joseph  and 
Samuel,  and  to  my  sister,  Ellen  Zellhoeffer,  the  same  to  be 
divided  equally  among  them,  share  and  share  alike." 

F.  J.  Harned  was  nominated  as  executor  of  the  will.  The 
codicil  made  no  change  in  the  original  will,  except  in  the  11th 
clause,  and  the  only  change  in  this  clause  lies  in  adding  the 
name  of  Margaret  Hill  as  residuary  legatee  with  the  others 
named  in  the  said  clause. 

Afterwards,  on  March  25,  1912,  Joseph,  James  and 
Samuel  Thompson,  brothers  of  Mary  S.  Workman,  appeared 
and  filed  written  objections  to  the  probate  of  the  will,  basing 
Vol.  174  Ia.— 16 
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their  objections  upon  two  grounds:  (1)  That,  at  the  time  of 
the  execution  of  the  will,  Mary  S.  Workman  was  not  of  sound 
and  disposing  mind,  but  was  incapacitated  to  make  a  will; 
(2)  that  the  purported  will  was  procured  and  executed  by 
fraud,  duress  and  undue  influence,  exercised  by  Ellen  A. 
Zellhoeffer  and  Bertha  E.  Zellhoeffer,  sister  and  niece  re- 
spectively of  the  testatrix.  They  urged  the  same  objections 
to  the  codicil. 

I.  A  trial  was  had  to  a  jury  upon  the  issue  thus  ten- 
dered. Upon  the  trial,  the  due  execution  of  the  will  was 
proven  by  the  witnesses  to  the  ¥rill,  and  the  will  was  offered 
in  evidence.  The  execution  of  the  codicil  was 
^  iSSSuon? un-  ^®*  proven,  nor  was  any  evidence  offered  to 
provjdoodicu:  ghow  that  the  alleged  codicil  was  cxecutcd  by 
Mary  S.  Workman  or  witnessed,  as  required 
by  law.  It  was  not  introduced  in  evidence.  Proponents  dis- 
claimed any  rights  based  upon  the  codicil,  nor  was  any  proof 
offered  to  show  that  it  was  a  codicil  to  the  will.  Contestants 
objected  to  it  on  the  ground  that  Mary  S.  Workman  was  not 
of  disposing  mind  at  the  time  the  codicil  was  made ;  objected 
to  it  on  the  ground  that  it  was  the  result  of  undue  influence 
exercised  upon  her  mind. 

This  so-called  codicil  appears  to  be  dated  8  months  after 
the  execution  of  the  will.  It  was  not  shown  to  have  been 
executed  and  witnessed  as  required  by  law,  and,  not  having 
been  offered  in  evidence,  was  not  before  the  court  for  con- 
sideration, nor  is  it  before  us  now.  We  say  this  because  there 
is  some  contention  in  this  case  that  the  will  and  the  codicil 
should  be  construed  together.  There  is  no  codicil  in  this 
case  to  be  construed,  either  with  or  without  the  will.  Neither 
party  placed  it  in  the  record.  So  far  as  this  record  is  con- 
cerned, the  codicil  is  a  dead  piece  of  paper.  It  was  filed  as  a 
codicil,  but  no  i^roof  was  offered  which  gave  it  life  as  such. 
In  fact,  proponents  disclaimed  any  right  under  this  so-called 
codicil  and  conceded  that,  under  the  showing  made,  it  was 
not  entitled  to  probate,  thus  accepting  contestant's  contention 
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touching  the  codicil.  The  cause  was  tried  upon  the  issues 
involving  the  original  will  alone,  and  with  this  alone  we  have 
*to  deal.  At  the  conclusion  of  the  testimony,  the  court  with- 
drew from  the  consideration  of  the  jury  the  question  of  fraud 
and  undue  influence,  and  the  cause  was  submitted  upon  the 
question  of  testamentary  capacity  alone.  Upon  the  issue  thus 
tendered,  the  jury  returned  a  verdict  for  the  proponents  and 
from  this  contestants  appeal,  and  assign  75  errors  committed 
by  the  court  in  the  progress  of  the  trial,  which,  for  con- 
venience and  brevity,  they  subdivide  into  39  points,  on  each 
of  which  they  rely  for  reversal.  In  the  view  we  take  of  this 
case,  it  will  not  be  necessary  for  us  to  review  separately  the 
points  relied  upon.  They  may  be  grouped  into  three  general 
classes: 

1.  Error  in  the  admission  and  rejection  of  evidence. 

2.  Error  in  the  instructions  given  by  the  court. 

3.  Misconduct  of  counsel. 

Many  of  the  errors  alleged  to  have  been  committed  by 

the  court  in  the  admission  and  rejection  of 

2-  ^;™y\y;S.,      evidence  should  not  have  been  urged  here  at 

cxciuSonof        ^y  ^^^  *te  rcason  that  an  examination  of  the 

otibe^toe  rccord  discloses  that  many  of  these  errors 

Toug  tou         ^^^  cured  by  the  court  on  its  own  motion, 

in  its  rulings  during  the  progress  of  the  trial. 

It  was  claimed  by  contestants  that  Mary  S.  Workman 
executed  certain  deeds  to  her  sister  Ellen  Zellhoeffer  and  to 
her  sister's  children  on  the  same  day  and  at  the  same  time 
she  executed  the  will,  and  as  a  part  of  the  same  transaction. 
The  scrivener  who  wrote  the  will,  and  who  is  executor  of  the 
will,  was  asked,  when  upon  the  stand,  whether  or  not  there 
were  any  other  instruments  executed  at  the  time  the  will  was 
executed.  Objection  was  sustained  to  this  question.  Bertha 
Zellhoeffer,  niece  of  the  testatrix,  was  asked  whether  or  not 
she  was  one  of  the  grantees  named  in  one  of  these  deeds.  Ob- 
jection was  sustained.  On  these  rulings,  error  is  predicated. 
Of  course,  it  was  right  to  show,  by  competent  evidence. 
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that,  at  the  time  of  the  making  of  the  will,  the  testatrix  con- 
veyed a  large  i)ortion  of  her  property  to  these  parties  who 
were  charged  with  having  exercised  undue  influence  over 
her  in  the  making  of  the  will,  and  as  tending  to  show  an 
unfair  and  unnatural  disposition  of  the  property;  but  what- 
ever error  there  might  be  in  this  was  subsequently  corrected 
by  the  court  in  the  admission  of  certified  copies  of  those  deeds, 
in  which  all  the  facts  sought  to  be  elicited  by  the  questions 
were  made  more  manifestly  to  appear  than  could  have  been 
done  by  the  answers  objected  to,  and,  therefore,  the  error, 
if  any,  was  without  prejudice. 

It  is  alleged  that  the  court  erred  in  sustaining  objection 
to  a  question  asked  one  of  the  contestants,  Joseph  Thompson: 

"Q.  Did  you  observe  the  expression  upon  her  face  and 
know  what  that  indicated?    A.    Discouragement." 

This  answer  was  stricken  out  on  motion  of  proponents. 
The  witness,  however,  was  permitted  to  say: 

**The  expression  of  her  face  and  her  appearance  showed 
signs  of  pain,  anguish  and  distress.  When  she  was  not  sick, 
she  was  of  a  cheerful  disposition.  She  looked  very  frail  and 
pale,  reduced  in  weight,  her  eyes  set  further  back  in  her  head, 
her  lips  were  of  a  redder  nature  than  natural.  Her  face  was 
swollen.  Her  general  appearance  showed  weakness.  Basing 
my  opinion  on  what  I  have  detailed  in  my  testimony,  I  would 
say  she  was  of  unsound  mind." 

Error  was  predicated  upon  the  action  of  the  court  in 
sustaining  objections  to  questions  and  striking  out  answers 
given  by  one  James  P.  Davis,  called  by  contestants.  Before 
the  question  was  asked,  he  detailed  at  some  length  what  he 
observed  in  her  conversation  at  the  time  he  saw  her,  as  com- 
pared with  her  conversation  in  times  of  health,  her  condition 
of  flesh,  her  inability  to  hold  her  mind  on  conversations,  and 
many  other  things.    The  question  was  asked  him : 

''Basing  your  answer  upon  the  same  facts  and  circum- 
stances,  was   she  or  was   she   not  of  sound  mind?"     He 
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answered:  ''I  would  have  to  state  that  her  mind  was  not 
strong,  by  reason  of  her  wasted  condition  and  decline  of 
health,  but  to  say  that  her  mind  was  unsound,  I  don't  know 
to  what  extent  that  would  go.  Well,  I  don't  believe  she  was 
capable  of  transacting  business  of  any  great  importance." 

On  motion,  the  last  part  of  this  answer  was  stricken  out. 

The  question  was  subsequently  asked  him: 

"And  her  actions.  She  did  not  act  as  she  did  when  she 
was  well  and  before  she  went  away?"  Witness  answered: 
"I  consider  her  actions  as  those  of  a  weak  woman.  Her  mind 
as  well  as  her  body.  I  don't  think  she  was  unsound,  by  any 
means.  I  simply  mean  she  was  not  in  a  condition  to  transact 
business  matters  of  any  importance." 

This  answer  remained,  and  cured  whatever  error  there 
was  in  the  previous  action  of  the  court. 

James  Thompson,  witness  for  contestants,  on  direct 
examination  having  described  in  a  general  way  the  appearance 
and  manner  of  the  deceased,  was  asked  the  following  question : 

'*Q.  What  is  the  fact  as  to  whether  or  not,  while  she 
was  there,  she  appeared  to  be -unsettled  in  her  thought  about 
her  property?  (Objected  to  and  sustained.)  "  He  then  stated : 
"I  never  saw  any  improvement  in  my  sister's  condition  after 
she  returned  to  Grand  Junction."  (It  appears  that  the  will 
was  executed  about  a  week  after  her  return.)  He  was  then 
asked  this  question:  ''Basing  your  answer  upon  what  you 
described  in  your  testimony,  and  this  statement  alone,  what 
do  you  say  as  to  the  mental  condition  of  your  sister  on  the 
20th  day  of  May,  1911?  Was  she  normal  or  otherwise? 
(Objection  renewed  and  overruled.)    A.    It  was  not." 

This  was  a  clear  antidote  to  the  poison  complained  of. 

Mrs.  Qoodwin,  called  as  a  witness  for  contestants,  after 
describing  Mary  Workman's  condition  as  she  observed  her 
the  day  after  her  return  from  New  Mexico,  was  asked  this 
question : 

''Did  her  appearance  indicate  any  change  in  her  health 
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as  to  what  it  was  when  she  first  came  back?  A.  She  was 
here  quite  a  while  before  she  seemed  to  get  over  the  change 
of  climate." 

This  answer  was  stricken  out.  On  this,  error  is  predi- 
cated. She,  however,  had  been  asked  and  had  answered  this 
question : 

**You  may  describe  her  condition  as  you  saw  her  on  that 
day.  A.  Her  face  was  bloated  and  her  body  was  bloated, 
and  she  was  not  herself.  Her  eyes  were  dull,  and  she  seemed 
unable  to  hold  them  open.  My  sister,  Mrs.  Hoyer,  was  taking 
care  of  her  at  the  time.  Her  condition,  as  compared  to  what 
it  was  before,  was  very  poor." 

The  error  complained  of,  if  any  error  was  made,  could 
not  possibly  have  prejudiced  the  contestants.  The  witness  had 
fully  detailed  the  facts  within  her  observation,  touching  the 
matter  inquired  about.  However,  when  recalled  for  further 
cross-examination,  she  testified: 

''After  Aunt  Mary  returned  from  New  Mexico,  she  just 
gradually  kept  going  down  all  the  time.  I  couldn't  see  that 
she  got  any  better.  I  was  over  there  every  day,  or  every  other 
day.    Sometimes  she  told  me  she  wasn't  able  to  talk." 

Error  is  also  predicated  on  the  refusal  of  the  court  to 

allow  this  Mrs.  Goodwin  to  testify  to  a  conversation  she  had 

with  the  testatrix  about  two  weeks  before  she  died,  and  about 

eight  months  after  the  will  was  executed.    If 

*'  JS^'^vidence"     ^^^  °^  othcr  rcason,  the  statement  was  too 

knpeadwng"       vaguc  and  indefinite  to  be  received  in  evi- 

^  dence.    Further  than  that,  it  was  an  effort  to 

impeach  the  will  by  showing  declarations  made  by  the  testatrix 

long  after  the  will  had  been  made,  and  at  a  time  when  it  is 

conceded  by  both  parties  that  her  mind  had  become  seriously 

affected  by  the  disease  under  which  she  was  laboring  at  the 

time  the  will  was  made.     However,  the  court  did  not  rule 

upon  this  objection  and  the  answer  remained,  and  nowhere 

does  it  appear  in  the  record,  so  far  as  we  have  been  able  to 

find,  that  the  court  excluded  this  evidence  from  the  con- 
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sideration  of  the  jury,  though  we  think  it  might  rightly  have 
done  80. 

The  same  witness,  Mrs.  Gk)odwin,  was  asked  to  detail  a 

conversation  had  with  Bertha  Zellhoeffer  about  a  week  after 

the  making  of  the  will.    She  answered :    *  *  She 

*•  ^Son^i-        ^^^  there  would  be  one  more  fight  and  it 

aS^Sh^Sl'      would  be  a  bitter  one.'*    The  same  witness, 

contort.  jj^    Goodwin,  was  then  asked:     "Did  she 

say  an3rthing  about  the  relatives  not  taking  care  of  her? 

A.    She  said  there  were  not  any  of  them  came  to  do  anything 

for  her,  but  when  Aunt  Mary  was  dead,  they  would  all  come 

to  see  what  they  were  going  to  get." 

On  motion  of  proponents,  the  court  struck  out  both  these 
answers.  This  ruling  was  essentially  right.  The  answers  were 
the  opinion  of  Bertha  Zellhoeffer,  based  upon  no  facts  dis- 
closed by  the  evidence,  and  were  not  relevant  in  any  way  to 
the  issues  tendered. 

Complaint  is  made » of  the  action  of  the  court  in  not  per- 
mitting  the   witness   Morey  to   answer  the 
^-  Si2iSl?v^.         following  question: 
SSSSSnSSfs  ''Basing  your  answer  upon  what  you 

MminaryJeUiii    have  related  in  your  testimony,  would  you 
"^  ^^"^  say  that,  on  the  20th  of  May,  1911,  Mrs. 

Workman  was  of  sound  or  unsound  mind?" 

Leading  up  to  this  question,  the  witness  had  testified  that 
he  had  known  Mrs.  Workman  for  a  good  many  years;  had 
often  seen  her ;  had  conversations  with  her  when  her  husband 
was  living;  that  he  met  her  twice  after  she  came  back  from 
the  south.  The  first  time,  she  was  sitting  on  the  porch.  He 
opened  the  gate  and  went  in  and  chatted  with  her.  Thinks 
that  he  did  not  talk  with  her  during  her  sickness  before  she 
went  to  Mexico.  Talked  with  her  previous  to  her  illness. 
Talked  with  her  ten  days  or  two  weeks  after  she  returned 
from  MexicQ.  She  was  changed  in  her  appearance  as  to  what 
she  was  before  she  went  away;  was  in  a  broken-down  condi- 
tion; was  nervous,  looked  weak.     Her  conversation  was  not 
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connected  or  continuous,  as  it  had  been  formerly ;  she  changed 
from  one  subject  to  another  so  much;  she  did  not  follow  a 
continuous  line  of  conversation.  The  general  trend  of  con- 
versation was  touching  her  condition.  He  would  say  to  her, 
''I  think  you  will  be  better ",  and  her  response  was  that  he 
did  not  know  how  much  she  was  suffering;  that  at  no  time 
during  these  conversations  was  she  cheerful  or  jovial. 

We  think  that,  with  this  showing,  the  witness  should  have 
been  permitted  to  answer,  and  there  was  error  in  rejecting 
his  testimony.  This  was  not  cured  by  any  subsequent  action 
of  the  court.  The  general  rule  is  that  a  non-expert  witness 
cannot  be  permitted  to  give  an  opinion  as  to  mental  condition 
without  first  detailing  facts  observed  by  him  which  tend,  at 
least,  to  disclose  that  the  mind  is  not  working  normally — 
without  disclosing  something  that  shows  that  the  party  whose 
sanity  is  inquired  about  is  not  conversing  or  acting  in  a  normal 
manner.  Many  things  cannot  be  shown  by  mere  description 
of  a  person.  Many  things  observed  cannot  be  clearly  told  or 
expressed  in  words;  yet  there  must  be  something  seen  or 
observed  and  related  which  shows  an  abnormal  or  unnatural 
condition  of  mind.  What  is  necessary  to  be  shown  in  order 
to  lay  the  foundation  for  non-expert  opinion  upon  sanity  has 
been  so  frequently  discussed  by  this  court  that  it  hardly  seems 
necessary  to  review  the  holdings  of  this  court 
*'  J^^MJMound"  ^Po^  ^**  question.  It  is  not  necessary  that 
o^ionev"**  the  conditions  observed  be  observed  on  the 
offacta*:*****  very  day  that  the  will  is  executed,  nor  that 
scope.  ^^^  observations  were  all  prior  to  the  execu- 

tion of  the  will.  Of  course,  there  is  a  large  measure  of 
discretion  left  to  the  court,  but  this  must  be  sound  judicial 
discretion.  The  court  cannot,  under  the  disguise  of  discre- 
tion, deny  to  a  party  evidence  to  which  he  is  entitled  and 
which  may  have  probative  force  upon  the  issue  tendered. 
However,  the  rule  is  very  well  expressed  in  Lamb  v.  Lippin- 
coii,  115  Mich.  611,  as  follows: 
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"Sanity  is  the  rale;  insanity,  the  exception;  and  when 
it  appears  that  a  witness  has  known  a  person  for  a  long  time 
and  has  never  known  an3rthing  unusual,  either  in  his  speech 
or  actions,  he  is  competent  to  express  an  opinion  that  the  man 
is  sane,  because  sane  or  normal  acts  and  speech  are  consistent 
with  the  normal  condition,  sanity.  Insanity,  however,  not 
being  a  normal  condition,  before  one  is  competent  to  say  that 
another  is  insane,  he  must  state  some  fact  that  is  inconsistent 
with  sanity;  and  this  is  not  done  until  the  witness  is  able 
to  testify  to  something  that  the  man  has  said  or  done  which 
fairly  tends  to  show  insanity." 

As  said  in  Stuizman  v.  Sharpless,  125  Iowa,  at  page  340 : 

"The  facts  on  which  an  opinion  that  the  deceased's  mind 
was  unsound,  should  appear  in  their  natures  somewhat  in* 
consistent  with  mental  soundness,  as  that  the  acts  or  talks 
of  deceased  were  unnatural  or  unusual,  or  such  as  would  not 
ordinarily  be  anticipated  from  a  person  of  his  character.  In 
other  words,  the  facts  and  circumstances  must  have  been 
such  as  tended  to  support  the  witness's  conclusion.  .  .  . 
Undoubtedly,  the  witness  must  have  enjoyed  adequate  oppor- 
tunity of  observing  deceased's  capacity,  but  habits  of  observa- 
tion,  as  well  as  conditions  of  the  subjects  of  investigation, 
differ  so  radically  that  no  general  rule  as  to  what  character 
or  number  of  circumstances  shall  be  related  before  the  witness 
may  speak  his  opinion  can  be  laid  down. 

"Having  indicated  some  facts  which  tend  to  support  the 
opinion  to  be  given,  the  witness  should  be  allowed  to  express 
it,  and  its  value,  as  well  as  the  effect  thereon  of  any  explana- 
tory circumstances,  ...  is  for  the  determination  of 
the  jury,  rather  than  the  court." 

See  also  Alvord  v.  Alvard,  109  Iowa  113. 

In  a  case  like  this,  where  the  disease  is  slowly  progres- 
sive, it  is  not  necessary  that  the  observations  upon  which  the 
opinion  of  insanity  was  based  were  had  at  the  time  the  will 
was  executed  or  immediately  before.    It  may  be  shown  im- 
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mediately  afterwards,  if  the  condition  out  of  which  the  ulti- 
mate insanity  grew  existed  at  the  time  the  observation  was 
made.  Here  it  is  practically  conceded  that  the  disease  under 
which  the  testatrix  was  laboring  was  progressive.  It  is  prac- 
tically conceded  that  she  was  incompetent  to  make  a  will  eight 
months  after  the  making  of  the  will  in  controversy ;  therefore, 
it  is  proper  to  show  her  condition  immediately  before  and 
after  the  making  of  the  will.  This  conclusion  is  supported  in 
Ashcrafi  v.  De  Armotid,  44  Iowa  229.  In  the  Aghcrafi  case 
it  is  said: 

"It  is  not  denied  that,  at  the  time  of  the  trial,  her  reason 
was  gone  and  she  was  totally  incapacitated  for  any  intelligent 
action.  Her  insanity  seems  to  have  been  of  slow  growth, 
running  back  through  some  eight  or  ten  years.  Under  these 
circumstances,  we  are  not  prepared  to  say  that  it  was  improper 
to  show  her  condition  of  mind  through  the  whole  period  in- 
quired about.  It  was  part  of  the  history  of  her  case,  to  be 
known  throughout,  in  order  to  form  an  intelligent  judgment 
as  to  her  condition  at  the  time  of  executing  the  deeds.  It 
would  be  otherwise  if  her  insanity  were  temporary  in  its 
nature,  as  where  it  was  occasioned  by  the  violence  of  disease, 
or  she  was  subject  to  lucid  intervals.'' 

It  has  been  held  that  non-expert  witnesses  must  speak 
from  their  own  personal  observation  or  knowledge,  and  must 
state,  so  far  as  they  are  able  to  do  so,  the  reasons  upon  which 
their  conclusions  are  founded.  The  jury  are  entitled  to  have 
before  them  the  means  of  testing  the  accuracy  of  the  opinion, 
and  the  witness  must  state  the  facts  upon  which  he  bases  his 
conclusion.  When  the  witness  has  stated  the  facts  and  cir- 
cumstances observed  by  him,  tending  even  though  in  a  slight 
degree  to  show  the  mind  to  be  unbalanced,  abnormal,  insane, 
he  may  then  state  his  opinion,  based  upon  such  observation. 

We  think  this  rule  was  also  violated  in  the  examination  of 
Mrs.  Allen.  She  should  have  been  permitted  to  give  her 
opinion,  based  upon  her  observation,  touching  the  sanity  or 
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insanity  of  testatrix.    The  court  erred  in  exeltiding  her  testi- 
mony when  offered  on  this  point. 

Error  is  predicated  upon  the  action  of 
^'  ^^Mound-     *^®  court  in  allowing  Joseph  Thompson,  one 
fiSSuiuSiS?'      of  the  contestants  and  a  brother  of  testatrix, 
wSth  SScJn.    to  show  that  he  was  worth  $150,000.    This  was 
puinSi^^"     competent  as  explaining,  or  tending  to  ex- 
plain, the  reason  ihe  testatrix  had,  or  what 
might  have  actuated  her,  in  not  making  a  larger  allowance 
in  her  will  or  in  the  disposition  of  her  property  for  this 
brother.    We  see  no  error  on  this  point. 

Error  is  alleged  in  the  action  of  the  court  in  permitting 

Bertha  Zellhoeffer,  a  niece  of  testatrix,  to  say,  in  answer  to  a 

question,  that,  in  a  conversation  she  had  with 

8.  BviDBNcn:  the  deceased  and  in  conversations  had  in  her 

opinion  evi- 

cont^t  Mnan-     P^^'^^cncc,  shc  did  uot  scc  any  incoherency  m 

SeowILSl''  ^'      ^^^  ^^'  '^^^  testimony  was  given  in  support 

of  the  will.     This  was  for  the  purpose  of 

showing  that  she  was  not  insane  at  the  time  of  the  making 

of  the  will.    She  had  testified  that  she  was  34  years  old,  and 

had  resided  with  her  mother  across  the  street  from  the  home 

of  the  deceased  longer  than  she  could  remember;  that,  during 

her  childhood,  she  visited  deceased  on  an  average  of  once  a 

day;  that  she  ate  at  her  table  frequently,  and  deceased  ate 

at  her  mother's  table.    She  was  with  deceased  during  all  the 

time  of  her  illness,  and  was  with  her  in  New  Mexico  when 

she  was  there  for  her  health.    Having  been 

9.  bvidsncb:  called  to  testify  in  behalf  of  those  who  were 

opinion  evi- 

baSf^io^**^'  contending  that  the  testatrix  was  sane,  she 
petency.'^™'  ^^  Competent  to  give  an  opinion  without 
stating  the  facts  upon  which  she  based  her 
opinion,  as  is  indicated  in  a  rule  hereinbefore  announced. 
She  was  also  permitted  to  say,  over  the  objection  of  con- 
testants, that,  after  Mrs.  Workman  returned  from  New 
Mexico,  up  to  the  20th  day  of  May,  1911,  she  saw  nothing  in 
Mrs.  Workman's  conversations  with  her,  or  in  any  conversa- 
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tions  had  in  her  presence,  to  indicate  any  change  in  her  mental 
condition  from  what  it  had  been  in  her  healthy  life.  There 
was  no  error  in  the  admission  of  this  testimony. 

It  appears  on  the  trial  that,  after  Mrs.  Workman  was 

taken  sick,  Bertha  and  her  mother,  Mrs.  Zell- 

^®-  JSityfun?'*'      hoeffer,  received  checks  from  Mrs.  Workman 

mlnd^"^^-'''     for  the  purpose  of  paying  bills;  that  Mrs. 

cSi1!iabit!f""    Workman  gave  her  money  and  directed  her 

eceas    .      ^j^^^   ^   ^^   ^.^j^    .^       ^^^  ^^   ^^^   asked: 

''Do  you  know  what  Mrs.  Workman's  custom  was  as  to  keep- 
ing her  bills  promptly  paid?"  This  question  was  objected  to 
and  objection  overruled.  We  see  no  error  here.  It  was  simply 
in  explanation  of  the  fact  that  checks  were  frequently  drawn 
for  this  purpose  and  given  to  Mrs.  Zellhoeffer  and  her 
daughter  to  use  in  payment  of  bills. 

Error  is  predicated  upon  the  action  of  the  court  in  not 

allowing  certain  witnesses  called  by  contestants  to  detail  a 

conversation  claimed  to  have  been  had  ¥nth 

11.  WITNBB8BB:      Guy  W.  Zellhocffer,  nephew  of  the  deceaaed, 

impeach-  ' 

erSmatters"  ^^  which  it  was  claimed  that  he  said  that  Mrs. 
ination*^^"  Workman  did  not  know  she  had  property  in 
Dakota.  It  was  claimed  that  it  was  in  con- 
tradiction of  testimony  given  by  the  boy.  This  conversation 
was  drawn  out  on  cross-examination  of  the  witness  Guy  W. 
when  on  the  witness  stand,  and  was  wholly  collateral  to  any 
issue.  It  is  elementary  that  one  cannot  impeach  a  witness  on 
collateral  matters  drawn  out  on  cross-examination. 

There  are  some  minor  matters  complained  of  in  the  evi- 
dence, but  the  record  does  not  disclose,  in  many  cases,  what 
was  sought  to  be  shown  by  the  witness  in- 

12.  Appeal  AND      terrogated,  and  in  other  cases,  the  matter  was 

ERROR :  re- 

ciuSon  of         irrelevant  to  any  issue  tendered.    No  affirma- 

necesfli?y  to      *'^^®  crror  is  showu  or  can  be  gathered  from 

glow  preju-      |.jjjg  record  in  the  action  of  the  court.    It  must 

appear  that  the  matter  excluded  would,  if 

permitted,  have  been  of  some  service  to  the  contestants  before 
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we  can  say  that  there  was  any  reversible  error  committed  in 
its  exclusion.    This  we  cannot  find. 

II.     It  is  next  contended  that  the  court  erred  in  its  in- 
structions to  the  jury. 

While  it  is  true  that  the  mere  fact  that  the  will  is  inequit- 
able in  its  provisions  does  not  defeat  the  will, 
**'  St^un-*^"    '  y®*  ^^^^  ^®  ^  **®*  ^  ^  considered,  with  all  the 
mind^^-*^'     other  facts  in  the  case,  in  determining  whether 
SSeand'uiJ?'     or  not  the  testatrix  had  a  fair  conception  of 
neM^^wiu':      her  relationship  to  her  property  and  the  ob- 

Instructions* 

jects  of  her  bounty.  The  failure  to  provide 
for  one  who  is  shown  to  have  been  near  and  dear  to  the 
testatrix,  and  who  had  claims  upon  her  bounty,  may,  in  the 
absence  of  any  rational  reason  for  the  omission,  be  considered 
in  determining  the  mental  status  of  the  testatrix,  but  it  is 
not  sufficient,  in  and  of  itself.  One  has  a  right  to  make  such 
disposition  of  his  property  as  he  sees  fit.  He  may  have  rear 
sons  which,  to  himself,  appear  to  justify  his  act  in  omitting 
from  his  bounty  those  who  ordinarily  would  appear  to  be 
worthy  subjects  of  such  bounty.  It  is  a  fact,  however,  to  be 
eonsidered  by  the  jury,  with  all  the  other  facts,  upon  the 
ultimate  question.  As  bearing  upon  this  question,  see  Harden- 
burgh  v.  Hardenburgh,  133  Iowa  1;  Bever  v,  Spangler,  93 
Iowa  576;  MUeham  v.  Moniagne,  148  Iowa  476.  In  the  last 
named  case,  an  instruction  was  approved,  reciting: 

''The  apparent  inequality  or  inequity  in  the  provisions 
of  a  will  will  not  alone  warrant  the  presumption  of  mental 
incapacity,  but  they  may  and  should  be  considered  as  circum- 
stances in  connection  with  other  facts  bearing  upon  the  con- 
dition of  the  testator's  mind  at  the  time  of  executing  the  will." 
The  court  in  this  case  instructed  the  jury  as  follows: 
''The  fact,  if  it  be  a  fact,  that  such  instrument,  offered 
as  the  last  will  and  testament  of  Mary  S.  Workman,  deceased, 
may  be  considered  by  you  as  unreasonable,  should  not,  of 
itself,  be  considered  by  you  as  any  evidence  that  Mary  S. 
Workman  was  of  unsound  mind  at  the  time  she  executed  said 
instrument." 
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This  ifi  clearly  erroneous,  and  in  violation  of  the  rule  here- 
inbefore set  out 

The  court  in  another  instruction  said: 

''You  are  instructed  that  the  fact,  if  it  be  a  fact,  that 
the  will  is  not  as  you  would  have  it  must  not  control  you  in 
arriving  at  your  verdict.  However  unjust  you  may  regard 
the  will  in  its  provisions,  still  you  will  not  set  it  aside  for  that 
reason  alone,  nor  let  it  have  any  weight  with  you,  unless  you 
find  from  the  evidence  and  instructions  thai  the  will  is,  as  a 
whole,  invalid,  because  of  the  unsoundness  of  the  mind  of 
Mary  S.  Workman." 

The  fact  that  the  will  is  unjust  and  inequitable,  that  the 
testatrix  omits  from  the  subjects  of  her  bounty  those  who  are 
apparently  as  much  entitled  to  receive  at  her  hands  as  those 
for  whom  she  makes  provision,  is  a  fact  to  be  considered,  in 
and  of  itself,  in  determining  whether  or  not  she  had,  at  the 
time  of  the  making  of  the  will,  a  rational  conception  of  her 
relation  to  the  subjects  of  her  bounty.  It  is  a  fact  to  bo 
considered,  in  and  of  itself,  as  having  some  probative  force 
upon  the  ultimate  issue.  It  is  error  to  say  that  these  facts 
cannot  be  considered  as  any  evidence,  unless  the  jury  is  satis- 
fied that  the  administratrix  was  of  unsound  mind  at  the  time 
she  made  the  will.  It  is  error  to  say  that  this  kind  of  evidence 
is  not  to  have  any  weight  with  the  jury,  unless  the  jury  first 
finds  from  the  evidence  and  instructions  that  the  will,  as  a 
whole,  is  invalid,  because  of  the  unsoundness  of  the  mind  of 
the  testatrix.  The  practical  effect  of  these  instructions  is  to 
withdraw  from  the  jury  the  consideration  of  this  evidence  and 
its  probative  force  upon  the  ultimate  issue,  unless  they  are 
first  satisfied  that  she  was  of  unsound  mind.  Of  course,  if 
she  was  of  unsound  mind  to  such  an  extent  that  she  was  want- 
ing in  testamentary  capacity,  the  will  would  be  set  aside,  even 
though  it  were  equitable  in  its  provisions.  If  she  were  of 
unsound  mind  at  the  time  of  the  making  of  the  will,  the  fact 
that  the  will  was  equitable  in  its  provisions  would  not  sustain 
the  will;  for,  without  testamentary  capacity,  without  the 
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power  to  rationally  comprehend  her  property  interests  and 
the  subjects  of  her  bounty  and  the  disposition  she  desired  to 
make  of  it,  whatever  might  be  written  and  signed  by  her  could 
not  be  said  to  express  her  last  will  touching  the  disposition  of 
her  property.  Therefore  it  follows  that  an  instruction  which 
says  to  the  jury  that  the  fact  of  inequality  should  not  be 
considered  as  evidence  of  unsoundness  of  mind,  unless  it  is 
shown  that  she  was  unsound  in  mind,  practically  withdraws 
the  consideration  of  this  evidence  from  the  jury  altogether. 
A  party  of  sound,  disposing  mind,  possessing  testamentary 
capacity,  may  make  a  will  unjust  and  inequitable  in  its  pro- 
visions, and  still  the  will  will  stand.  A  person  of  unsound 
mind,  one  wanting  in  testamentary  capacity,  cannot  make  a 
will,  though  the  provisions  of  the  instrument  offered  as  his 
will  seem  just  and  equitable  in  their  parts.  A  will  is  not  to 
be  defeated  because  it  is  unjust  or  inequitable  in  its  provi- 
sions, and  is  not  to  be  sustained  because  it  is  just  and  equitable 
in  its  provisions ;  but  these  are  facts  to  be  considered  by  the 
jury  in  determining  the  ultimate  question  as  to  whether  or 
not  the  party,  at  the  time  of  making  the  will,  possessed  testa- 
mentary capacity.  The  normal  human  mind  acts  rationally, 
and  has  a  just  sense  of  proportion.  The  doing  of  unjust  and 
unreasonable  things,  things  inconsistent  with  the  life  and 
purpose  of  him  who  acts,  as  shown  by  his  previous  life,  is 
indicative  of  abnormal  conditions  of  the  mind.  It  indicates 
a  lack  of  rational  conception  of  the  act  undertaken  or  per- 
formed. These  considerations  are  not  controlling,  but  they 
are  worthy  of  consideration  and  have  probative  force  upon 
the  ultimate  question  as  to  whether  or  not  the  mind  was 
normal  or  otherwise  at  the  time.  It  is  true  that,  in  another 
instruction,  the  court  said: 

''While  the  fact,  if  it  be  a  fact,  that  the 

^^  Stu^oeub:       ^^  ^  question  may  appear  unnatural  or 

StnSjtionf:*"'    unreasonable,  this  alone  should  not  be  con- 

•***^  sidered  as  evidence  of  an  unsound  mind ;  yet 
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you  may  consider  such  circumstance  with  all  the  other  facts 
and  circumstances  in  the  case,  in  determining  the  soundness 
or  unsoundness  of  the  mind  of  Mary  S.  Workman/' 

These  instructions  were  inconsistent  with  each  other. 
The  first  appeared  in  the  3d  instruction;  the  second  propo- 
sition, in  the  9th  instruction ;  and  the  last  proposition,  in  the 
11th  instruction. 

It  is  further  complained  that  the  court  gave  undue 
prominence  in  its  instructions  to  its  definition  of  unsoundness 
of  mind.     The  definition  is  not  complained  of.    We  see  no 
error  in  making  prominent  such  an  important 
*^'  iSu&om:        matter  as  this.    It  simply  stated  the  rule  of 
iSJfi^^S^™'     law,  and  did  not  invade  the  province  of  the 
flcatfon!"^'       jury  touching  the  facts  essential  to  establish 
a  condition  which  brought  it  within  the  rule. 
It  is  next  urged  that  the  court  erred  in  its  24th  instruc- 
tion to  the  jury,  in  which  it  said : 

''Mere  mental  or  physical  weakness  is  not  unsoundness 
of  mind,  and  you  should  not  find  the  testatrix 
16.  Wills  :vai-      of  unsound  mind  merely  on  proof  of  mental 
soundnmsof     or  physical  weakness  alone." 

mind :  mental  .  ,  .  .  ... 

or  physical  As  an  abstract  proposition,  this  is  true, 

weakness:  x-     tr  ? 

instnicuons.  but  it  is  very  misleading.  Insanity  involves 
mental  weakness.  Mental  weakness  may  exist 
to  a  i)oint  where  testamentary  capacity  ceases.  What  is  meant 
by  mere  mentfd  weakness,  the  court  does  not  define.  If  the 
court  meant  to  say  that  mental  weakness  was  not  unsoundness 
of  mind,  no  matter  to  what  extent  it  is  shown,  and  that  mental 
weakness  will  not  destroy  testamentary  capacity,  no  matter 
to  what  extent  it  is  shown  to  exist,  then  the  court  is  wrong. 
This  was  the  very  point  at  issue.  Had  mental  weakness 
extended  to  a  point  where  testamentary  capacity  ceased  f 
Physical  weakness  would  not  incapacitate  unless  such  mental 
weakness  is  shown  as  a  resultant  condition  of  the  physical 
weakness.  To  say  to  the  jury  that  mental  weakness,  no  matter 
to  what  extent  it  involves  the  power  of  rational  reasoning, 
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does  not  show  unsoundness  of  mind,  is  to  carry  the  point 
beyond  the  limit  of  fact.  It  is  true  that  the  court  followed 
this,  in  the  25th  instruction,  with  the  statement  : 

''Had  Mary  S.  Workman,  at  the  time  she  made  the  will 
in  controversy,  sufficient  mental  capacity  to  understand  in 
a  reasonable  manner  the  nature  and  effect  of  her  acts  or  the 
business  she  had  under  consideration,  is  the  practical  question 
for  you  to  determine." 

•Riis,  in  connection  with  what  preceded,  amounted  to  say- 
ing that  mere  mental  weakness  would  not  destroy  her  capacity 
to  understand  in  a  reasonable  manner  the  nature  and  char- 
acter of  her  acts,  or  the  business  she  had  under 
17.  tbial:1d-         consideration. 

conflicunl'  The  Icast  we  can  say  for  these  instruc- 

effect*^  ^  *  tions  is  that  they  are  confusing  and  mislead- 
ing. Parties  are  entitled  to  have  the  law 
clearly  expressed,  so  that  the  jury,  not  being  lawyers,  can 
know  from  the  instructions  what  the  rights  of  the  parties  are . 
under  the  law.  The  instructions  should  be  so  worded  as  to 
avoid  confusion  and  to  lead  the  minds  of  the  jury  to  a  proper 
understanding  of  the  rules  of  law  that  guide  them  in  their 
deliberations.  The  general  rule,  that  the  instructions  should 
be  read  together  and  considered  as  a  whole,  is  a  rule  that  we 
do  not  now  intend  to  depart  from;  but  where  inconsistent 
rules  are  stated  in  the  instructions,  and  the  jury  are  left  to 
follow  one  rule  or  the  other, — one  presenting  an  unsound 
proposition  of  law,  and  the  other  a  sound  one, — it  is  impos- 
sible for  the  court  to  tell  upon  which  they  rested  their  judg- 
ment, or  which  guided  them  to  their  conclusion,  and,  there- 
fore, we  cannot  approve  the  instructions  on  the  whole  and 
ignore  these  misleading  and  conflicting  statements  of  the 
court. 

It  is  next  contended  that  the  court  erred  in  withdrawing 
from  the  jury  the  question  of  undue  influence,  and  withdraw- 
ing from  the  jury  all  evidence  tending  to  establish  undue 
influence. 

Vol.  174  U.— 16 
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18.  Wills  :  vai-  A  caref  111  examination  of  the  record  satis- 

influeiice:^^      fies  US  that  this  question  should  have  gone  to 

withdrawing        _       .  _         _  _  _         __      _ 

Quesuonfrom    the  jurv,  under  the  record  as  made.    We  do 

jury :  evi-  *      •^ ' 

denca  not  desire  to  express  any  opinion  upon  the 

evidence  or  the  sufficiency  of  the  evidence  to 
sustain  this  contention  on  the  part  of  contestants,  but  are 
satisfied,  from  a  reading  of  the  record,  that  there  was  suffi- 
cient to  carry  this  question  to  the  jury,  and  the  court  erred 
in  withdrawing  it  from  the  jury's  consideration. 

It  seems  that,  at  the  time  this  will  was  executed,  the 
testatrix  owned  considerable  property;  that  Mrs.  Zellhoeffer 
and  her  children  lived  close  to  and  were  frequent  visitors  at 
the  testatrix's  home;  that  the  daughter  Bertha  called  the 
scrivener  and  directed  him  to  bring  blank  deeds,  and  that  he 
did  so;  that  the  will  was  drawn  by  the  party  summoned  by 
the  daughter;  that,  at  the  same  time,  he  prepared  for  testa- 
trix three  deeds:  one  conveying  to  Ellen  A.  Zellhoeffer,  her 
•sister,  Lots  7,  8,  9,  10,  11  and  12,  in  Block  68  in  the  town  of 
Orand  Junction;  one  conveying  to  Guy  W.,  Bertha  A.  and 
Forest  L.  Zellhoeffer,  nephews  and  nieces  of  testatrix,  the 
S.  B.  l^  of  Section  3  and  the  S.  E.  14  of  Section  8,  in  Town- 
ship 105  North,  Range  52  West  of  5th  P.  M.,  containing  320 
acres ;  one  conveying  to  Bertha  Zellhoeffer  Lots  4,  5,  and  6  in 
the  S.  W.  14  of  33-84-29  West  of  5th  P.  M.,  together  with 
buildings  and  improvements  thereon.  The  property  in  Grand 
Junction  was  estimated  as  worth  $5,000;  the  land  in  South 
Dakota,  $19,000.  Deceased  had  about  $7,000  in  money.  It 
therefore  appears  that  a  very  considerable  portion  of  her 
property  was  conveyed  to  the  Zellhoeffer  family  at  the  time 
of  the  making  of  the  will. 

There  are  other  errors  complained  of,  but  they  are  such 
as  are  not  likely  to  occur  upon  another  trial,  and  we  leave 
the  case  at  this  point.  For  the  errors  pointed  out,  the  case 
Reversed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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Charles  Ford,  Appellant,  v.  E.  Q.  Dilley,  Sheriff,  Appellee. 

APPEAI.  AND  EBBOB:     Bight  of  Beview— Appeal  by  Socceflsfal 

1  Party — ^Habeas  Corpus.  An  appeal  will  not  lie  by  a  wholly  suc- 
cessful party,  even  though  an  appeal  is  prosecuted  by  the  de- 
feated one.  So  held  in  habeas  corpus  against  a  sheriff,  the  appli- 
cation for  release  having  been  denied. 

APPEAL  AND  EBBOB:    Bight  of  Beview— Errors  Against  Appellee 

2  — When  Considered.  An  appeUee  may,  on  appellant's  appeal, 
specify  wherein  he  himself  was  so  erred  against  by  the  lower 
court  that  a  correction  of  such  error  neutrajizes  any  error  against 
appellant,  and  may  demonstrate  that  the  judgment  which  he 
(appellee)  obtained  was  correct,  notwithstanding  the  errors 
against  appellant. 

PRINCIPLE  APPLIED:  Plaintiff,  indicted  for  first  degree 
murder  and  denied  bail,  sought,  on  habeas  corpus,  to  obtain  judg- 
ment admitting  him  to  bail.  Such  judgment  was  denied,  and 
plaintiff  was  remanded  to  the  custody  of  the  defendant  sheriff. 
Plaintiff  appealed.  An  important  question  on  appeal  was  whether 
the  evidence  and  showing  were  such  as  to  establish  that  ''the 
proof  (of  guilt)  was  evident  or  the  presumption  (of  guilt)  was 
great'*.  AppeUee  urged  that  he  suffered  error,  in  that  the  evi- 
dence and  showing  were  erroneously  curtailed  (a)  by  the  refusal 
of  the  lower  court  to  consider  that  plaintiff  was  under  other 
indictments  upon  which  he  had  been  admitted  to  bail,  (b)  by 
the  order  of  the  lower  court  striking  from  appellee's  answer  the 
allegation  that  plaintiff's  purpose  in  being  admitted  to  bail  was 
to  intimidate  witnesses,  and  (c)  by  the  refusal  of  the  lower 
court  to  hold  that  plaintiff's  right  to  bail  had  been  adjudicated 
in  a  former  proceeding.  Held,  these  alleged  errors,  urged  by 
apx>ellee,  should  be  considered;  because,  if  held  to  be  error,  they 
might  demonstrate  that  the  judgment  of  the  lower  court  was 
right,  even-  though  appellant  had  suffered  error  in  other 
particulars. 

BAIL:     Capital  Offense— Proof  and  Presumption— Evidence--Other 

3  Indictments — ^Habeas  Corpus.  In  an  application  for  an  order  to 
admit  to  bail  one  under  indictment  for  a  capital  offense,  it  is 
entirely  immaterial  that  such  party  was  already  under  indict- 
ment for  several  other  offenses  on  which  he  had  been  admitted 
to  bail. 

BAIL:    Capital  Offense — "Purpose"  In  Seeking  BaiL    In  an  applica- 

4  tion  for  an  order  to  admit  to  bail  one  under  indictment,  an  alle- 
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gation  in  the  answer  that  plaintiff's  purpose  in  being  admitted 
to  bail  is  to  intimidate  witnesses  should  be  stricken,  the  right 
to  bail  being  a  specified  constitutional  right,  and  detention  with- 
out bail,  when  applicant  is  entitled  thereto,  not  being  a  substi- 
tute for  a  peace  bond. 

BAIL:    AppUcation  for  Bail— Motion— Habeas  Oorpm— Adjudication. 

5  A  ruling  denying  a  motion  for  admission  to  bail  is  not  an  adjudi- 
cation of  the  right  to  bail,  when  such  ruling  is  "without  preju- 
dice to  said  defendant's  right  to  present  said  matter  by  habeas 
corpus",  such  latter  entry  not  being  perfunctory. 

HABEAS  OOBPUS:    When  Wxit  lies— Adjodication— Motion  Deny- 

6  ing  BaiL  No  proceeding  bars  an  application  in  habeas  corpus, 
except  a  prior  proceeding  in  habeas  corpus.  So  held  in  a  proceed- 
ing in  habeas  corpus  for  an  order  admitting  applicant  to  bail, 
it  being  contended  that  the  denial  of  a  preceding  motion  to  be 
admitted  to  bail  acted  as  an  adjudication. 

HABEAS  00BPXT8:     Stipolation— Evidence— Mlnntes  of  Testimony. 

7  A  stipulation  that  certain  minutes  of  testimony  were  those  re- 
turned with  a  certain  indictment  is  effective,  no  attempt  being 
made  to  agree  to  the  interpretation  to  be  placed  thereon. 

BAIL:    Capital  Offense— "Proof  Evident  and  Presnmption  Oxeat" — 

8  Burden  of  Proof— Indictment  As  Evidence.  One  under  indict- 
ment for  a  capital  offense  is  entitled  to  bail  before  conviction 
unless  "the  proof  (of  guilt)  is  evident  or  the  presumption  (of 
guilt)  great".  (Const.,  Art.  1,  Sec.  12.)  The  burden  to  show 
that  such  proof  is  "evident"  or  such  presumption  is  "great" 
rests  on  the  State,  or  on  those  representing  the  State.  The  mdicf- 
ment  itself  is  no  evidence  whatever  of  the  guilt  of  the  accueed  and 
raises  no  presumption  of  his  ffuilt. 

Deemeb  and  Preston,  JJ.,  dissent. 

EVIDENCE:    Borden  of  Proof— Murder— Denying  Bail  As  Sse«ption. 

9  He  who  relies  on  an  exception  to  a  general  rule  has  the  burden 
of  proof  to  show  that  the  exception  exists.  So  held  on  an  appli- 
cation for  admission  to  bail  under  an  indictment  for  a  capital 
offense,  the  burden  to  show  that  "the  proof  was  evident  or  the 
presumption  great"  being  placed  on  the  State;  because  to  grant 
bail  is  the  rule,  and  to  refuse  bail  is  the  exception. 

Deemeb  and  Pbeston,  JJ.,  dissent  as  to  application  of  principle. 

EVIDENCE:    Burden  of  Proof— Natural  Bnrden  of  Proof— ^Facts  Pe- 

10    cnllarly  Within  Knowledge  of  Party.    When  a  fact  is  peculiarly 

within  the  knowledge  of  one  party,  he,  as  a  general  rule,  has  the 

burden  to  show  such  fact.    So  held  in  placing  upon  the  state  the 
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burden  to  show  that  the  proof  of  guilt  of  one  indicted  for  mur- 
der in  first  degree  was  evident,  or  the  presumption  great,  in 
order  to  defeat  an*  application  for  admission  to  bail. 

Dbicee  and  Pbeston,  JJ.,  dissent  as  to  application  of  principle. 

BAIL:    ApiOicatton  for  Ball— Procedure.    It  is  pointed  out,  in  a  gen- 
ii   eral  way,  that,  on  the  application  of  one  under  indictment  for  a 
capital  offense  to  be  admitted  to  bail,  the  procedure  should  be: 

1.  The  State,  having  the  burden  of  showing  that  the  proof  of 
guilt  is  evident  or  the  presumption  great,  should  first  offer  its 
evidence.  This  ma^r  consist  of  (a)  the  minutes  of  testimon^r  re- 
turned with  the  indictment,  or  (b)  the  testimony  of  such  grand 
jury  witnesses  called  anew,  or  (c)  both  such  minutes  and  the 
testimony  of  recalled  witnesses,  or  (d)  the  testimony  of  any  other 
witness. 

2.  The  accused  may  then,  in  effect,  demur  to  the  State's 
showing  as  insufficient  to  justify  denial  of  bail,  or 

3.  The  accused  may  present  his  counter-proof,  and 

4.  The  State  may  offer  rebuttal. 

BAIL:    Capital  Offense— Proof  and  Presumption— Evidence— Mlnntes 

12  of  Testimony— Competency.  The  minutes  of  testimony  returned 
with  an  indictment  for  a  capital  offense  are  competent  evidence, 
in  an  application  by  the  accused  to  be  admitted  to  bail,  for  either 
the  State  or  the  accused.  In  other  words,  the  State  may  rely 
on  them  as  justifying  denial  of  bail,  and  accused  may  rely  on 
them  as  wholly  insufficient  to  justify  such  denial. 

BAIL:     Capital  Offense— Proof  and  Presnmptlon—Evidence— Notice 

13  of  Additional  Testimony — Competency.  A  notice  of  additional 
testimony  which  the  county  attorney  expects  to  introduce  on 
the  trial  of  one  accused  of  a  capital  offense  (Sec.  5373,  Code  Sup., 
1913)  is  wholly  incompetent,  on  an  application  by  accused  to 
be  admitted  to  bail,  to  show  that  the  guilt  of  the  accused  is 
"evident''  or  that  the  presumption  of  his  guilt  is  "great". 

Dkkmkb  and  Pbbston,  JJ.,  dissent. 

APPEAL    AUD    EBBOB:     Bevlew— Scope— Evidence— Pailnre   to 

14  Move  to  Strike.  In  order  to  secure  a  review  of  objections  to 
the  reception  of  evidence,  it  is  not  necessary  that  the  record 
show  that  such  objections  were  followed  by  a  motion  to  strike 
such  evidence  from  the  record. 

aBAKD  JUBY:    Notice  of  Additional  Testimony  by  Witness  Before 

15  Orand  Jtoy— Effect  The  statute  (Sec.  5373,  Code  Sup.,  1913) 
authorizes  no  notice  of  additional  testimony  in  a  criminal  pro- 
ceeding, except  of  the  testimony  by  persons  who  were  not  ex- 
amined before  the  grand  jury,  as  provided  by  said  section. 
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BAIL:     Capital  Offense— Application   for   Bail— Evidence — "Pnblic 

16  Opinion".  Plea  that,  in  an  application  for  admission  to  bail,  the 
court  may,  in  effect,  give  heed  to  public  opinion,  rebuked. 

BAIL:    Capital  Offense— Application  for  Bail — ^Evidence.    In  an  ap- 

17  plication  for  admission  to  bail  on  a  charge  of  first  degree  mur- 
der, held,  the  fact  that  petitioner  was  charged  as  an  accessory 
affected  nothing. 

BAIL:    Capital  Offense— Application  for  Bail— ^Improper  Test  To  De- 

18  tennine.  The  so-called  Pennsylvania  test  to  determine  whether 
bail  should  or  should  not  be  granted  in  capital  charges  is  rejected 
in  ioto  to  wit:  "Refuse  bail  in  a  case  of  malicious  homicide, 
where  the  judge  would  sustain  a  capital  conviction  pronounced 
by  a  jury,  on  evidence  of  guilt  such  as  that  exhibited  on  the 
application  for  bail,  and  allow  bail  where  the  prosecutor's  evi- 
dence is  of  less  efficiency." 

BAIL:     Capital  Offense — ''Proof  Evident  or  Presumption  Great"— 

19  General  Test.  (1)  Proof  of  guilt  of  a  capital  offense  is  "evident", 
within  the  meaning  of  the  constitutional  exception  to  the  grant- 
ing of  bail,  only  when  the  evidence,  on  its  face  and  unexplained, 
excludes  every  other  reasonable  conclusion  than  that  of  the  guilt 
of  the  accused.    In  auch  case  only  should  bail  he  refused. 

(2)  The  presumption  of  guilt  of  a  capital  offense  is  "great", 
within  the  meaning  of  such  constitutional  exception,  only  when 
the  circumstances  testified  to  are  such  that  the  inference  of  guilt 
naturally  to  be  drawn  therefrom  is  strong,  clear  and  convincing 
to  the  unbiased  judgment  and  is  such  as  to  exclude  all  reasonable 
probability  of  any  other  conclusion.  In  such  case  only  should 
hail  he  refused. 

Appeal  from  Woodbury  District  Court. — ^W.  G.  Sears,  Judge. 

Friday,  February  18,  1916. 

Appeal  by  petitioner  from  order  in  habeas  corpus  deny- 
ing bail  on  indictment  for  murder  in  the  first  degree.  Bespond- 
ent  attempts  cross-appeal  from  trial  rulings  against  him. — 
Reversed. 

Oliver,  Harding  &  Oliver,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  0.  T.  Naglestad,  County 
Attorney  and  J.  W.  Eindig  and  Z>.  O.  MvUan,  Assistant 
County  Attorneys,  for  appellee. 
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Salingeb,  J. — I.    The  defendant  obtained  all  he  sought, 
an  order  denying  the  application  of  plaintiff.    What  has  he  to 
appeal  from,  since  petitioner  was  denied  bail,  and  kept  in 
custody  of  defendant  f     Suppose  petitioner 
^'  ^JafVight       ^^^  ^^^  appealed.    Could  we  have  entertained 
pelf  by  suc-'^"    ^^  appeal  of  defendant  to  have  it  determined 
haj^  corpus,    whether    rulings    which    did    not    prevent 
defendant  from  winning  were  correct  f     If 
not,  neither  have  we  power  to  review  those  rulings,  merely 
because  the  losing  party  has  appealed.    We  are  of  opinion 
we  have  no  jurisdiction  to  entertain  the  appeal  of  defendant. 
II.    But  it  does  not  follow,  of  necessity,  that  we  are 
relieved  from  a  consideration  of  the  propriety  of  the  said  rul- 
ings.    The  general  rule  that  one  who  is  satisfied  with  the 
result  below  has  no  occasion  to  and  may  not 
*'  ^SBfri^htof    ^^^  error,  is  bottomed  on  the  thought  that 
jiSainstappei-    ^^^  ^^^  succccdcd  iu  spitc  of  all  rulings 
stderedL^'^  ^^"'    against  him  has  no  occasion   to   complain, 
because,  manifestly,  he  has  suffered  no  preju- 
dice.   A  rule  resting  on  such  foundation  may  not  be  applied 
where  it  is  apparent  that  the  successful  litigant  vriU  suffer 
prejudice  if  review  of  errors  against  him  be  denied.    Where 
the  record  exhibits  errors  against  appellee  from  the  commis- 
sion of  which  he  cannot  appeal,  and  such  errors  make  harm- 
less the  errors  against  appellant,  it  waidd  work  prejudice  to 
appellee  to  take  away  the  judgment  in  his  favor,  which  is, 
on  the  whole  record,  a  right  judgment,  by  the  method  of 
refusing  to  pass  upon  whether  the  claim  of  error  against 
appellee  was  well  founded.     We  think  we  have  settled  in 
terms,  and  at  all  events  in  principle,  that,  where  error  against 
appellee  may  make  harmless  the  assignments  of  appellant,  we 
should  determine,  in  the  first  appeal  that  presents  this  situ- 
ation, whether  any  such  error  has  been  committed  against 
appellee.    See  Vorhees  v.  Arnold,  108  Iowa,  at  85,  followed  in 
Kelso  V.  Wright,  110  Iowa,  at  565;  and  Boyer  v.  King's  C.  P. 
Co.,  147  Iowa  277,  281.    And  the  principle  is  clearly  asserted 
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in  Campbell  v.  Park,  128  Iowa  181,  which  holds  that,  in 
reviewing  the  correctness  of  a  ruling  directing  a  verdict,  we 
consider,  at  least  for  the  losing  party,  aill  evidence  that  was 
proper  to  go  to  the  jury,  though  it  was  stricken  out  below. 

The  contrary  rule  can  effectuate  nothing  but  a  promotion 
of  a  multiplicity  of  suits  and  appeals.  One  who  loses  a  judg- 
ment which  can  be  found  to  be  erroneous  only  upon  excluding 
from  consideration  errors  against  him,  would  simply  have  to 
carry  the  burden  of  retrial  and  re-appeal  until  the  error 
against  him  was  not  repeated,  or  if  repeated,  until  judgment 
below  went  against  him.  Then,  and  not  until  then,  could  he 
get  a  pronouncement  that  there  was  error  to  his  prejudice  in 
excluding  testimony  by  him  offered — precisely  what  could  be 
accomplished  on  the  very  first  appeal,  by  considering  what 
bearing  the  excluded  testimony  has  on  whether  an  appealed 
judgment  was  right  upon  all  the  proper  evidence,  admitted  or 
excluded.  On  any  other  rule,  appellee  would  be  in  better 
case  if  he  were  defeated  below  and  came  here  as  appellant  on 
the  very  first  appeal.  Any  other  rule  would  compel  appellee 
to  pay  for  ** victory"  with  a  silence  that  takes  such  victory 
from  him.  We  think  appellee  may,  on  the  appeal  against 
him,  urge  that,  upon  the  record,  he  has  so  been  erred  against 
as  that,  if  this  is  corrected,  the  judgment  is  right,  although 
errors  were  committed  against  appellant  which,  if  there  were 
not  such  counter-errors,  would  require  a  reversal.  In  essence, 
it  is  but  proving  by  the  record,  aflBrmatively,  that  errors  com- 
plained of  worked  no  prejudice  in  law. 

III.    We  think  it  was  not  error  to  refuse  to  consider  that 
petitioner  is  in  custody  under  other  indictments  as  to  which 
he  has  been  admitted  to  bail.     That  bail  has  been  allowed 
on  the  other  indictments  is  no  reason  against 
''  offense -^proof '    *"^  Order  admitting  to  bail  on  the  indictment 
Sonfe^denci:    ^^r  murdcr,   also.     Suppose  one  had  been 
menta'Pha^maa    admitted  to  bail  on  three  indictments  and 
corpus,  denied  bail  on  a  fourth,  which  was  confess- 

edly bailable^  what  bearing  has  the  admitting  to  bail  which 
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was  right  upon  saving  the  denial,  which  was  wrong  t  If  noth- 
ing else  will  avail,  it  is  certainly  a  sufficient  reason  for  not 
giving  bail  on  the  three  indictments  that  to  give  it,  while  bail 
was  refused  on  the  other,  will  not  give  liberty. 

2. 

It  was  right  to  strike  out  allegations  that  the  purpose  of 

petitioner  in  applying  for  bail  was  to  intimidate  witnesses 

for  the  State.    The  Constitution  gives  right  to  bail,  unless  the 

evidence  of  guilt  be  of  a  certain  degree.  And 

*'  Stoiaef^ur-     ^^  entitled  to  bail,  detention  without  bail  is 

i^  bcdL  ***'     ^^^  *  substitute  for  a  peace  bond,  or  a  method 

of  crime  prevention. 

3. 

The  plea  of  adjudication  is  not  tenable,  even  if  it  be 

assumed  that  appeal  lies  from  a  denial  of  a  motion  to  admit 

to  bail.    While  the  motion  was  denied,  it  was  with  express 

statement  that  the  ruling  was  *  *  without  preju- 

^'  S^n  for  ball:    ^^^®  ^  ^^^  defendant's  right  to  present  said 

habiaScorpuB:    matter  by  habeas  corpus".    This  is,  in  effect, 

adjudicauon.      ^  ruling  in  abatement,  rather  than  on  the 

merits — ^in  effect,  a  decision  that  the  right 

sought  should  be  obtained  in  some  proceeding  other  than  a 

motion  to  b^  allowed  bail;  and  rulings  other  than  on  the 

merits  are  not  adjudications. 

Such  reservations  are  not  idle.    Courts  of  last  resort  make 

such.    For  instance,  in  In  re  West,  (N.  D.)  88  N.  W.,  at  90,  the 

Supreme  Court  of  North  Dakota  denied  an  application  for  bail 

'*for  the  time  being",  with  the  statement  that 

6.  Habeas  ,  •       ,   . 

cot^jjB:  wiMn     the  refusal  is  not  to  operate  as  a  bar  to  any 

writ  lies :  ad-  '^  "^ 

motrondenying  '^^^^   application.     Moreover,   the  statute 

^'^'  itself  has  provided  what  alone  shall  stand  in 

the  way  of  an  application  in  habeas  corpus,  and  that  is,  that 

there  shall  not  have  been  denied  an  earlier  application  in 
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habeas  corpiis..  It  is  competent  for  the  legislature  to  enact 
that  what  is  else  concededly  an  adjudication  shall  not  bar  an 
application  in  habeas  corpus.  It  can  enact,  as  it  has  done 
as  to  some  cases,  that  successive  applications  in  habeas  corpus 
may  be  entertained.  In  effect,  the  statute,  as  said,  makes  such 
ruling  as  was  here  had  inoperative  as  a  bar  against  this  appli- 
cation. And,  additionally,  rulings  on  motions  made  pending 
suit  are  not,  in  a  strict  sense,  an  adjudication.  See  In  re  EUen- 
herger,  171  Iowa  225,  237. 

We  conclude  that,  in  the  respects  complained  of,  no  error 
was  committed  against  the  appellee. 

Division  II. 

I.  We  think  the  stipulations  made  by  the  parties  are 
effective ;  and  this  includes  the  failure  of  defendant  to  object 
to  the  minutes  of  the  testimony  before  the  grand  jury,  when 
put  in  evidence.  This,  notwithstanding  the 
''  ^^s:  stipu-  broad  language  of  8taie  v.  Bosencrans,  65 
d^enSSISTmutes  lowa,  at  384.  Were  we  to  give  to  eM  said 
of  testimony.  therein  a  literal  meaning,  it  would  not  be 
permitted  the  defendant  in  habeas  corpus  to  test  the  petition 
by  demurrer.  Properly  construed  and  restricted  to  the  record 
in  the  case,  the  decision  is  right.  It  but  rules  that,  since  the 
public  is  concerned,  the  defendant  sheriff  may  not„  by  agree- 
ing to  an  interpretation  of  the  evidence  asserted  in  the  peti- 
tion, and  agreeing  that  defendant  is  held  merely  because  of 
such  evidence,  so  construed,  in  effect  agree  that  the  prisoner 
be  discharged.  If  there  is  anything  in  the  Basencrans  case 
that  compels  a  defendant  to  put  the  plaintiff  to  the  proof  of 
facts  admitted  by  plaintiff  which  will  defeat  plaintiff  unless 
plaintiff  avoids  them,  it  should  be  so  far  overruled.  But  con- 
cessions may  not  settle  for  the  court  what  public  law  is.  See 
Tuttle  V,  Pockert,  147  Iowa,  at  42,  43.  One  applicant  for  bail 
might  not  be  able  to  get  the  concessions  obtained  by  another,' 
and  the  people  of  the  state  are  entitled  to  know  what  is  the 
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law  on  public  questions,  rather  than  what  we  find  it  to  be 
upon  agreement  of  parties.  The  instant  case  proves  the 
wisdom  of  not  deciding  on  such  basis.  We  find  respondent 
urging  that  the  minutes  are,  and  also  that  they  are  not, 
entitled  to  consideration — and  both  sides  so  conceding  and 
modifying  and  withdrawing  and  re-asserting  concessions  as 
that  it  would  be  highly  perilous  to  build  a  holding  upon 
admission.  We  therefore  proceed  by  applying  to  the  record 
what  is  our  view  of  law  and  reason. 

II.    Petitioner  is  not  Entitled  to  bail  unless  we  can  find 

on  the  record  before  us  that  the  proof  of  his  being  guilty  of 

a  capital  offense  is  less  than  evident,  and  the  presumption  of 

his  being  thus  guilty,  less  than  great.    Con- 

8.  Bail:  capital      stitution,  Art.  1,  Scc.  12.    So  far,  the  parties 

offense :  **proof 

evident wttd  seem  to  agree;  and  if  they  disagree,  they 
Sn*of  prooV:  should  uot.  Who  has  the  burden  of  proof, 
JSideSoe?^'**  fcere/  But  our  answer  here  is  no  decision 
upon  what  probative  weight  should  be  given 
an  order  that  one  be  taken  into  and  kept  in  custody  without 
bail,  or  an  order  denying  a  motion  for  bail,  upon  appellate 
review  of  such  order,  because  no  such  question  is  presented  on 
this  record — a  limitation  of  issues  which  the  minority  over- 
looks. In  other  words,  what  we  decide  is  whether  the  mere  exist- 
ence of  an  indictment  charging  a  capital  offense  puts  the  bur- 
den of  proof  upon  the  applicant  for  bail, — ^whether  such  pre- 
sumption arises  from  the  mere  finding  of  such  an  indictment  as 
that  the  burden  is  cast  upon  the  person  detained  under  such  in- 
dictment to  show,  initially  at  least,  and  affirmatively,  the  nega- 
tive fact  that  the  proof  of  murder  in  the  first  degree  is  not  evi- 
dent nor  the  presumption  thereof  great.  This  inquiry  is  vital. 
For,  if  the  mere  existence  of  such  indictment  casts  the  burden 
on  the  accused, — and  the  person  detaining  the  prisoner  as 
an  agent  of  the  state  is  not  estopped  to  say  that  the  minutes 
of  the  evidence  before  the  grand  jury  have  no  weight,  or  that 
they  fail  to  disclose  all  the  evidence  that  exists  against  the 
prisoner, — ^then  petitioner  may  not  be  bailed  by  merely  show- 
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ing  that  such  evidence  as  went  before  the  grand  jury,  or  any 
other  put  in,  falls  short  of  the  Constitution  standard.  On 
the  other  hand,  if  the  State  must  take  the  initiatiye,  then 
petitioner  is  entitled  to  bail  if  all  the  evidence  put  in  is  insuffi- 
cient to  meet  that  standard. 

It  is  true,  the  courts  of  England  declared,  many  years 
ago,  that,  because  the  evidence  before  a  grand  jury  was  not 
to  be  had  before  the  court,  the  support  for  the  indictment 
could  not  be  judicially  inquired  into,  and  that  hence  no  bail 
could  be  allowed  where  the  right  to  bail  depended  upon  the 
degree  of  proof  by  which  a  capital  charge  was  sustained. 
This  logically  created  a  rule  that  the  presumption  for  the 
capital  indictment  was  conclusive  against  bail.  Tliis  rule  has 
been  followed  either  wholly  or  partially  in  a  number  of  the 
states  of  the  Union.  Out  of  forty-four  cases  examined,  four 
hold  that  the  presumption  is  conclusive ;  one  leaves  that  open, 
with  an  intimation  that  the  presumption  is  conclusive;  one 
fails  to  decide,  but  intimates  that  the  presumption  is  not  con- 
clusive; six  hold  that  it  is  practically  conclusive;  seven  say 
that  it  is  not  conclusive;  seven,  that  the  existence  of  such 
indictment  makes  a  prima-f  acie  case  against  bail ;  eight,  that . 
the  indictment  raises  nothing  but  a  naked  rebuttable  pre- 
sumption; four  hold  that  the  indictment  is  an  item  of  evi- 
dence on  the  whole  case;  and  six  affirm  the  presumption, 
but  are  difficult  to  fit  into  the  classes  just  enumerated. 

2. 

The  rule  that  raised  presumption  for  the  indictment  of 
necessity  created  the  sub-rule  that  petitioner  in  habeas  corpus 
had  the  burden  of  proof.  Since  these  rules  were  made,  the 
evidence  upon  which  the  indictment  rests  has  become  obtain- 
able by  the  courts,  and  many  constitutions  have  been  adopted, 
all  of  which,  by  clear  implication,  permit  bail  after  indict- 
ment, and  some  of  which  expressly  enlarge  the  time  during 
which  the  right  to  bail  exists,  to  cover  any  time  before  con- 
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yiction.  And  there  are  later  decisions  than  those  foregoing, 
which  put  the  burden  on  the  respondent. 

In  Ex  parte  Smith,  (Tex.)  5  S.  W.  99,  the  Texas  court, 
two  to  one,  held  that  the  burden  is  upon  the  accused.  There 
was  a  most  powerful  dissent  by  the  one  judge,  in  which  he 
confesses  that  he  is  responsible  for  earlier  holdings  counter 
to  his  dissent.  Both  majority  and  the  dissenter  seem  to  have 
overlooked  Ex  parte  Branter,  37  Tex.,  at  2,  which  had,  in 
effect,  wholly  disavowed  the  English  rule,  by  declaring  that 
it  was  incorrect  law  to  say  that  the  indictment  of  itself  makes 
a  prima-facie  case  for  the  State.  Be  that  as  it  may.  Ex  parte 
Newman,  (Tex.)  41  S.  W.,  at  629,  expressly  overrules  the 
Smith  case,  and  holds  that  the  burden  is  on  respondent.  As 
will  presently  be  seen,  this  is  itot,  as  the  minority  asserts,  the 
only  case  that  so  holds. 

Newman's  case,  the  Texas  decision  that  led  in  denying  the 
common-law  rule,  proceeds  on  the  reasoning  (1)  that,  as  the 
burden  is  on  the  State,  the  indictment  furnishes  no  proof 
that  petitioner  is  guilty  of  a  capital  offense;  (2)  if  that  be 
passed,  the  indictment  in  no  view  affords  evidence  that  the 
proof  of  capital  guilt  is  evident;  (3)  that  to  put  the  burden 
on  applicant  would  require,  in  a  case  like  this,  that  he  go  into 
the  enemy's  camp  and  examine  the  adversary's  witnesses  as 
his  own,  losing  the  right  to  cross-examine  and  to  impeach,  and 
that  such  a  construction  environs  an  applicant  for  bail  with 
difficulties  which  it  is  believed  the  Constitution  does  not 
authorize. 

The  main  ground  of  the  argument  is  that  "the  constitu- 
tional provision  that  all  shall  be  bailable  except  for  capital 
offenses  when  the  proof  is  evident,  makes  a  general  rule  in 
favor  of  bail;  that,  on  application  for  bail,  there  is  involved 
an  exception  to  this-  general  rule ;  that  the  exception  is  in 
favor  of  the  State,  unless  the  case  be  a  capital  one  and  the 
proof  is  evident  of  this  fact ;  that,  unless  the  proof  is  evident 
that  the  prisoner  is  guilty  of  a  capital  crime,  he  is  entitled 
to  bail;  and  that  the  party  relying  upon  the  exception  must 
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prove  it.  The  Netvman  case  is  followed  in  the  case  of  Ex  parte 
Arthur,  (Tex.)  47  S.  W.  365,  wherein  the  State  introduced 
the  indictment  and  the  .capias  by  which  relator  was  arrested, 
and  relator  introduced  no  evidence  except  as  to  the  amount 
of  property  owned  by  him,  and  the  order  denying  bail  was 
reversed. 

In  re  Hadgler,  (Ariz.)  137  Pac,  at  424,  425,  asserts  that 
bail  must  be  granted  unless  the  State  has  discharged  ''the 
burden  imposed  upon  the  State  to  show  that  the  case  of  the 
accused  comes  within  the  exception  prohibiting  the  allowance 
of  bail";  and  that,  in  deciding  the  application,  it  should  be 
remembered  ''that  to  grant  bail  is  the  rule  and  the  refusal 
of  it  is  the  exception".  It  is  held  that  the  finding  of  an 
indictment  or  filing  an  information  does  not  add  to  the 
strength  of  the  proof  or  the  presumption  to  be  drawn  there- 
from. State  ex  rel,  Murray  v.  District  Court,  (Mont.)  90 
Pac.  513,  says  that,  by  the  Constitution  of  that  state,  "all 
persons  are  bailable  except  for  capital  offenses,  when  the  proof 
is  evident  or  the  presumption  great";  and  that,  therefore,  if 
the  county  attorney  does  not  "make  some  showing  that  the 
proof  is  evident  or  the  presumption  great,  thus  bringing  the 
case  within  the  exception  mentioned  in  the  Constitution", 
bail  will  be  granted.  In  State  v,  Kauffman,  (S.  D.)  108  N.  W. 
246,  it  is  said  that  a  defendant  is  by  statute  presumed  to  be 
innocent  until  the  contrary  is  proved. 

To  the  extent  that  refusing  bail  is  an  exception,  these 
are  upheld  in  the  cases  of  Ex  parte  Stephenson,  (Tex.)  160 
S.  W.  77 ;  In  re  Losasso,  (Colo.)  24  Pac.  1080,  1081 ;  Ex  parte 
Nathan,  (Fla.)  50  So.  38,  40;  Brown  v.  State,  (Ind.)  46  N.  E. 
34;  Ex  parte  Jones,  55  Ind.  176;  People  v.  Tinder,  19  Calif. 
539 ;  and  by  5  Cyc.  65,  66. 

3, 

We  must  choose  between  these  conflicting  decisions.  We 
must  decide  who  here  has  the  burden  of  proof,  though  the 
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petition  declares  that  the  evidence  is  insufficient  to  sustain  a 
denial  of  bail.  For  petitioner  may  not  concede  the  law  away 
nor  be  held  to  prove  needless  allegations  nor  more  than  suffi- 
cient to  prove  a  case,  though  more  is  alleged  and  not  proven — 
a  rule  which  the  minority  flouts  as  applied  to  concessions  by 
petitioner,  but  finds  useful  in  disregarding  positions  taken 
by  the  State — say  the  claim  that  the  minutes  of  the  evidence 
before  the  grand  jury  are  good  evidence. 

We  have  to  determine  whether  changes  in  conditions, 
and  sound  reason,  put  an  end  to  treating  the  indictment  as 
being  any  evidence  whatsoever.  We  see  no  escape  from  so 
concluding  and  from  going  with  the  courts  which  hold  that 
the  burden  of  proof  is  upon  the  detainer.    This  we  do  because : 

TIL  The  English  courts  refused  to  go  behind  the  indict- 
ment, and,  contemporaneously  reviewed  commitments  by 
magistrates,  on  habeas  corpus.  The  sole  basis  of  each  of  these 
positions  was  that  in  one  ease  the  evidence  was  secret,  and 
in  the  other,  obtainable.  In  Losasso's  case,  (Colo.)  24  Pac. 
1080,  1081,  it  is  said  that  this  secrecy  was  the  very  first  basis 
of  the  English  rule.  In  Lord  Mohun's  case,  1  Salkead  104, 
the  decision  proceeded  on  the  ground  that  ''If  a  man  be 
found  guilty  of  murder  by  a  grand  jury  [it  may  not  be  looked 
into],  because  the  court  cannot  take  notice  of  their  evidence 
which  they  by  their  oath  are  bound  to  conceal".  That  this 
is  the  reason  for  the  rule  is  said  in  Bi^an  v.  State,  (Fla.)  26 
So.  711;  Begina  v.  Andrews,  2  Dowling  &  Loundes  Pr.  10; 
Lumm  V.  State,  3  Porter  (Ind.)  at  294;  Ex  parte  Bryant, 
34  Ala.  270;  Chitty's  Criminal  Law  (1836)  111,  128,  129; 
Bex  V.  Dalton,  2  Strange  911 ;  Ex  parte  Tayloe,  5  Cow.  (N.  Y.) 
39,  56;  People  v.  McLeod,  1  Hill  377»,  393  (37  Am.  Dec.  328) ; 
People  V,  Van  Home,  8  Barb.  158,  163 ;  Petersdorf  on  Bail 
(1824)  521 ;  and  People  v.  Hyler,  2  Parker  Criminal  Reports 
(N.  Y.)  570,  571. 

The  courts  of  England  pursued  the  strictly  logical  course. 
The  evidence  before  the  grand  jury  being  a  sealed  book,  the 
indictment  raised  a  conclvMve  presumption,  on  application  for 


Digitized  by  VjOOQ IC 


266  PoBD  V.  DiLLBY.  [174  Iowa 

bail,  that  the  official  act  of  presenting  indictment  was  sus- 
tained by  sufficient  evidence.  "Where  the  situation  is  still  what 
it  was  in  England  when  the  English  rule  was  declared,  it  is 
logical  that  this  rule  be  still  adhered  to. 

Eight  V.  Untied  States,  1  Morris  •407,  followed  the  rule, 
in  all  strictness,  holding  that  the  presumption  for  the  indict- 
ment is  conclusive.  The  evidence  before  a  grand  jury  was 
not  then  obtainable  for  use  on  habeas  corpus.  We  should 
assume  this  for  the  case,  rather  than  that  it  followed  a  rule 
based  on  secrecy  after  there  was  secrecy  no  longer.  And  it 
is  the  fact,  the  dissent  notwithstanding,  that  page  151, 
Statutes  of  Iowa,  1843,  Sec.  33,  provides  merely  that  **  mem- 
bers of  a  grand  jury  may  be  required  by  a  court  of  justice 
to  testify  as  to  the  evidence  given  by  a  witness  before  said 
jury''.  These  words  are  found  in  Code  Section  5268,  to 
which  is  added  an  expressed  limitation  which  does  not  change 
the  effect  of  what  is  added  to,  the  addition  being  merely  that 
the  juror  may  be  examined  ''for  the  purpose  of  ascertaining 
whether  it  (testimony  of  a  witness  before  the  grand  jury)  is 
consistent  with  that  given  by  him  before  the  court,  or  to  dis- 
close the  same  upon  a  charge  of  perjury  against  the  witness". 
When  Eight's  case  was  decided,  there  was  no  statute  pro- 
viding for  the  preservation  in  any  way  of  the  evidence  before 
the  grand  jury.  The  Statutes  of  1843  permit  merely  what 
the  present  Section  5268  does :  the  ascertaining  by  one  or  more 
members  of  a  grand  jury  of  what  a  witness  testified  to,  im- 
peachment, and  proof  of  falsity  on  charge  of  perjury, 

2. 

With  no  constitution  to  command  bail  at  any  time  before 
conviction,  and  the  evidence  before  the  grand  jury  unob- 
tainable, there  was  no  logical  half-way  house  for  the  English 
courts:  the  indictment  was  conclusive,  no  less.  They  were 
not  only  right,  but  thoroughly  consistent.  As  will  be  seen 
later,  in  dealing  with  commitments  when  the  evidence  was 
obtainable,  and  for  that  reason,  they  gave  the  order  of  com- 
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mitment  no  weight.     The  evidence  before  the  magistrate 
counted,  and  that  only. 

So  there  once  existed  conditions  that  raised  a  conclusive 
presumption  for  the  indictment.  Conditions  may  have  so 
changed  as  that  no  presumption  for  it  is  permissible.  But 
there  have  been  and  can  be  no  conditions  which  justify  a 
position  midway.  The  cases  group  into  (1)  those  that  sup- 
port the  English  rule  because  they  adhere  to  it  under  the 
conditions  which  made  that  rule;  (2)  those  that  gave  support 
to  the  rule  when  decided,  but  which  are  no  longer  authority, 
because  those  conditions  have  been  changed  in  their  jurisdic- 
tions; (3)  cases  which  never  did  afford  the  rule  any  support, 
because  decided  imder  conditions  differing  from  those  that 
created  the  rule;  (4)  cases  that  never  gave  support  to  the 
rule,  because  they  admit  such  change  in  condition,  and  there- 
upon commit  the  logical  impossibility  of  affirming  the  rule, 
in  part;  and  (5)  cases  that  act  upon  the  change  in  condi- 
tions and  thereupon  disavow  the  rule,  in  ioto. 

a.  The  Eight  case  affords  the  rule  no  support:  first, 
because  its  reason  for  holding  that  the  indictment  raises  a 
conclusive  presumption  because  of  the  secrecy  of  the  pro- 
ceedings before  the  grand  jury  has  been  taken  away  by 
statute;  second,  because  its  construing  the  right  to  bail  to 
end  at  indictment  has  been  swept  away  by  a  constitutional 
change  that  permits  bail  at  all  times  before  conviction;  and 
third,  because,  even  if  the  evidence  before  the  grand  jury 
were  still  unobtainable,  that  only  goes  to  the  difficulty  of 
entertaining  an  application  for  bail  made  after  indictment, 
and  does  not  obviate  that  the  Constitution  can  abrogate  any 
court-made  rule,  no  matter  if  difficulties  therefore  arise — 
that  ^'The  Constitution,  being  the  organic  law,  ex  propria 
vigare  removes  (even)  all  legislative  obstacles  to  the  proper 
working  of  its  provisions".  It  is  significant,  too,  that,  in  the 
71  years  since  Eight's  case  was  decided,  it  has  never  been 
referred  to  in  this  jurisdiction. 
Vol.  174  U.— 17 
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b.  Gases  like  Ex  parte  Bryant,  34  Ala.  *  page  275,  Ex 
parte  White^  9  Ark.,  at  224,  and  Ex  parte  Smith,  (Tex.)  5 
S.  W.,  at  110,  which  affirm  the  rule,  give  it  no  support  in 
fact,  because  they  hold  that  the  rule  is  abrogated  by  the 
adoption  of  a  Constitution  that  bail  shall  be  granted  which 
does  not  have  the  words  *' before  conviction" — the  thought 
being  that,  there  being  no  words  limiting  to  before  indict- 
ment, this  ipso  facto  abrogates  a  court-made  rule  which  does 
so  limit. 

c.  The  rule  has  no  support  by  cases  that  affirm  it,  and 
affirm  also  that  bail  is  the  rule  and  denial  of  it  the  exception. 
And  it  seems  undeniable  that,  under  such  constitutions  as 

ours,  bail  is  the  rule;  denying  it,  the  excep- 

••  S2^^'         ^^^'    '"^^  being  so,  no  sound  argument  can 

8eSSin?Sai""  ^  °^*d«  ^or  ^^e  <^1*™  ^^^^  ^«  general  rules 

asescepuon.      governing  the  proof  of  exceptions  shall  not 

obtain  here. 

d.  It  can  have  no  real  support  by  cases  which  recognize 
that  the  rule  rests  wholly  on  the  inability  to  get  the  evidence 
before  the  grand  jury,  recognize  that  all  this  is  no  longer 
true,  admit  having  statutes  substantially  like  Code  Section 
5277,  and  then  affirm  the  rule.  See  People  v.  Tinder,  19  Calif. 
539;  Hyler's  case,  2  Park.  Crim.  Rep.  570. 

e.  The  rule  has  no  support  in  cases  that  affirm  it  and 
also  condemn  what  must  follow  upon  applying  the  rule — 
cases  that  put  the  burden  on  applicant  and  scout  the  idea 
that  he  should  be  obliged  ''first  to  produce  the  testimony 
which  was  made  against  him,  and  then,  by  the  production  of 
his  own  defensive  testimony,  to  show  that  neither  proof  nor 
presumption  was  sufficient  to  hold  him  without  bail".  Ex 
parte  Hammock,  78  Ala.  414,  416.  And  see  State  v.  Hedges, 
(Ind.)  98  N.  E.,  at  418;  Rigdon  v.  State,  (Pla.)  26  So.  713; 
Ex  parte  Bandon,  12  Tex.  App.  145 ;  Ex  parte  Floyd,  60  Miss. 
913. 

f.  There  Is  no  support  for  the  rule  by  cases  which, 
though  they  themselves  point  out  the  changes  that  have  oc- 
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curred,  draw  only  one  conclusion  therefrom,  to  wit:  that 
though  all  of  the  reason  for  the  presumption  is  gone,  half  of 
the  presumption  survives.  They  follow  up  a  concession  that 
the  foundation  for  making  the  indictment  evidence  is  wholly 
destroyed,  with  making  the  indictment  just  enough  evidence 
to  call  for  rebuttal — ^require  something  to  be  rebutted  which, 
upon  their  concession,  should  no  longer  be  evidence. 

It  is  regrettable  that  the  voice  of  the  minority  felt  com- 
pelled to  speak  without  taking  adequate  time.  There  is  no 
obligation  that  we  shall  decide  before  adequate  investigation 
is  had.  Had  proper  time  been  appropriated,  some  of  the 
cases  which  commit  this  logical  fatix  pas  might  not  have  been 
cited,  nor  it  been  said  that  the  Highi  decision  ''cites  the  cases 
or  many  of  them"  (presumably  cases  for  the  English  rule). 
The  Eight  decision  is  barren  of  citation,  except  of  Petersdorf 
and  Bacon's  Abridgment. 


3. 


A  commitment  by  a  magistrate  is  at  least  the  equal  of  > 
if  not  entitled  to  more  consideration  than,  an  indictment. 
Neither  has  the  standing  of  a  judgment.  In  re  Finlen,  (Nev.) 
18  Pac.,  at  832.  Though  it  is  not  the  only  reason,  the  fact 
that  either  may  be  reviewed  on  habeas  corpus — ^a  collateral 
attack — ^is  sufficient  to  prove  this.  Tumey  v,  Barr,  75  Iowa 
758;  Shaw  v.  McHenry,  52  Iowa  182,  184.  It  is  illustrative 
of  the  attitude  of  the  English  courts  that,  though  they  usu- 
ally refused  bail  after  indictment,  they  did  allow  it  in  some 
cases  wherein  it  appeared  that  public  feeling  ran  high  when 
the  indictment  was  under  consideration  and  voted — ^by  pre- 
suming that  the  grand  jury  was  swayed  by  passion  and 
prejudice. 

If  presumptions  are  to  be  indulged,  they  should  be 
stronger  for  an  order  of  commitment  than  for  an  indictment. 
In  re  Losasso,  (Colo.)  24  Pac,  at  1082.  There  is  at  least  ''no 
greater  sanctity  surrounding  the  presentment  of  a  grand  jury 
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than  a  prosecution  by  information'*  (State  v.  Crocker,  [Wyo.] 
40  Pac,  at  685) ;  and,  where  the  court  has  the  evidence  which 
the  committing  magistrate  had,  the  '^  question  of  the  bail  is, 
therefore,  open  to  consideration  to  the  same  extent  as  it  would 
be  if  applied  for  before  indictment '\  In  re^Pinlen,  (Nev.) 
18  Pac.,  at  830,  831.  And  see  Hyler's  case,  2  Park.  Crim.  Bep. 
570.  The  magistrate  is  chosen  by  the  people  to  serve  a  term 
of  years,  and  to  officiate  in  all  such  cases.  The  grand  jury 
are  now  selected  by  the  sheriff  under  an  open  venire,  to  sit 
only  during  one  term  of  court,  and  hold  secret  sessions.  On 
information,  as  distinguished  from  the  investigation  by  a 
grand  jury,  the  accused  is  given  a  preliminary  hearing  before 
a  magistrate,  where  he  may  be  present,  be  confronted  with 
the  witnesses  against  him,  introduce  testimony  on  his  own 
behalf  if  he  desires,  and  have  the  merits  of  the  charge  pre- 
sented to  the  magistrate,  by  counsel  or  argument.  Staie  v, 
Crocker,  (Wyo.)  40  Pac,  at  685,  686 ;  and  see  Lynch  v.  People, 
38  111.  494,  497.  It  is  pointed  out  in  State  v.  Hemdon,  (N. 
C.)  12  S.  B.  268,  269:  **They  hear  the  State's  witnesses  only, 
and  only  such  of  them  as  may  be  sent  before  them  by  the 
solicitor,  or  by  order  of  the  court".  And  **the  officer  em- 
ployed by  the  state  to  prosecute  exercises  a  large  influence  in 
the  selection  of  witnesses  to  testify;  gives  the  only  legal 
advice,  unless  the  court  be  called  upon,  and  usually  directs, 
to  a  considerable  extent,  the  entire  proceeding".  In  re 
Losasso,  24  Pac,  at  1082;  see  also  Sec.  301,  Par.  8,  Supple- 
ment to  the  Code,  1913;  Code  Sec.  5264;  State  v.  Hemdon, 
(N.  C.)  12  S.  E.  268,  269.  Hence,  says  Lumm  v.  State,  3 
Port.  (Ind.),  at  295,  "indictments  are  often  found  upon 
.     .     .    an  incorrect  understanding  of  the  case". 

Yet  the  magistrate's  order  of  commitment  has  no  weight 
as  evidence.  "The  judges",  says  Territory  v.  Benoit,  1  Mart. 
(La.)  '142,  "have  often  looked  into  the  testimony  which  the 
coroner  is  bound  to  record,  and  when  they  have  been  of  opin- 
ion that  the  jurors  had  drawn  an  illogical  conclusion,  admitted 
the  party  to  bail".    And  see  Cowell  v.  Patterson,  49  Iowa,  at 
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516,  517,  and  Street  v.  State,  43  Miss.  1,  28.  And  the  court 
would  either  grant  or  refuse  bail  upon  the  evidence  before 
the  coroner  or  committing  magistrate.  (State  v.  Dew,  1  N. 
C.  142;  People  v.  Tinder,  19  Calif.  539;  Dominus  Bex  v. 
Magraih,  2  Strange  1242)  and  would  not  look  beyond  them. 
Yarboraugh  v.  State,  2  Tex.  519,  523;  People  v.  McLeod,  1 
HiU  377  (37  Am.  Dec.  328) ;  In  re  West,  (N.  D.)  88  N.  W., 
at  89.    No  weight  was  attached  to  the  act  of  the  magistrate. 

It  is  said  in  Ex  parte  Kittrel,  20  Ark.,  at  507,  that  '*the 
evidence  is  to  be  heard''  because  so  profound  a  knowledge  of 
the  law  on  the  part  of  the  judges  is  required,  and  such  sound 
judicial  discretion  is  to  be  exercised  in  order  "to  determine 
whether  the  evidence  adduced  rebuts  the  presumption  of  guilt 
raised  by  the  indictment  and  proves  the  case  to  be  bailable" 
as  that  the  legislature  could  not  have  intended  to  entrust  the 
determination  of  so  important  a  matter  to  a  county  judge, 
and  that,  ''if  it  were  manifest  that  such  was  the  intention  of 
the  legislature,  we  should  be  loath  to  uphold  a  law  authoriz- 
ing such  an  interference  with  the  constitutional  jurisdiction 
of  the  circuit  court  by  an  inferior  tribunal".  In  Robinson 
V.  Dickerson,  (Ala.)  18  So.  729,  a  case  which  follows  the 
common-law  rule,  it  is  expressly  ruled  that,  on  review  by 
habeas  corpus,  the  order  of  the  magistrate  prescribing  bail 
is  not  legal  evidence.  In  re  Haigler,  (Ariz.)  137  Pac,  at  424, 
425,  holds  that  neither  information  nor  indictment  is  evidence. 
Ex  parte  Scoggin,  6  Tex.  App.  546,  seems  to  be  the  only  case 
in  which  as  much  as  a  remark  is  made  to  indicate  that  any 
evidentiary  weight  is  to  be  given  the  order  of  commitment. 

While  this  proves  that  the  committing  magistrate  hearing 
is  the  better,  it  is  not,  and  it  not  intended  to  be,  an  argument 
for  the  standing  of  that  hearing,  but  an  argument  that,  as  the 
commitment  which  has  the  better  right  to  be  treated  as  evi- 
dence is  not  evidence,  the  indictment  should  not  be.  The  point 
is  that,  considering  this,  and  that  since, — even  when  the  Eng- 
lish rule  as  to  review  of  indictments  was  established,  the 
courts  that  made  the  rule  attached  no  evidentiary  weight  to 
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a  commitment  by  a  magistrate,  because  the  evidence  upon 
which  the  commitment  rested  was  obtainable, — since  the  min- 
utes of  the  committing  magistrate  are  now  no  more  accessible 
than  the  minutes  of  the  evidence  before  the  grand  jury,  and 
since  the  indictment  may  rest  upon  nothing  but  the  minutes  of 
the  magistrate  (Code  Sees.  5272,  5278),  no  sound  reason  can 
be  advanced  for  continuing  to  treat  the  indictment  as  evidence 
and  also  continuing  to  hold  that  the  order  of  commitment  is 
not  evidence. 

IV.  Thus  far,  the  argument  has  proceeded  on  what  may 
be  termed  negative  lines — pointing  out  the  weakness  of  present 
support  for  the  English  rule.  It  remains  to  present  some 
affirmative  reasons  why,  in  analogy  with  the  treatment  ac- 
corded an  order  of  commitment  by  the  English  courts,  no 
presumptions  should  be  indulged  for  the  indictment,  now 
that  so  doing  is  no  longer  required  of  necessity,  because  the 
evidence  upon  which  the  indictment  rests  is  available. 

The  secrecy  gone,  all  is  gone — not  merely  part.  Cases 
there  are  which,  without  mentioning  any  change  by  means  of 
constitutions,  state  the  premise  that  secrecy  no  longer  obtains, 
and  deduce  therefrom  only  that  there  is  now  power  to  grant 
bail  after  indictment.  It  is  remarkable  that  this  one  correct 
deduction  should  universally  have  been  made  from  a  sound 
premise  universally  recognized,  and  that  those  who  thus  rea- 
son from  that  premise  to  that  deduction  failed  to  note  that 
another  deduction  was  just  as  inevitable.  The  rule  that  the 
foundation  for  the  indictment  would  not  be  investigated  rested 
wholly  on  the  undeniable  proposition  that,  whenever  there  is 
an  official  act  and  the  evidence  taken  by  the  body  that  acted 
is  unobtainable,  or,  if  obtainable,  may  not  be  examined,  there 
is  applied  the  rule  that  the  best  evidence  alone  will  be  con- 
sidered. To  paraphrase  it,  when  the  courts  may  not  know 
what  testimony  the  grand  jury  had,  the  presumption  that 
the  indictment  is  justified  is  the  only  evidence  on  whether 
the  grand  jury  did  right.  It  seems  to  have  been  overlooked 
that  no  presumption  which  rests  on  the  impossibility  of  getting 
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evidence  better  than  the  presumption  can  live,  after  it  i& 
shown  that  better  evidence  does  exist.  Not  that  this  pre- 
sumption is  overcome  by  the  better  evidence  upon  examining 
that  evidence,  but  the  fact  that  more  direct  evidence  exists, 
puts  an  end  to  the  existence  of  the  presumption,  without  any 
examination  of  the  direct  evidence.  A  familiar  illustration 
is  the  presumption  resting  upon  love  of  life.  It  makes  a  jury 
case  for  freedom  from  contributory  negligence.  But  if  no 
more  appear  than  that  someone  saw  the  fatal  accident,  the 
presumption  for  the  instinct  of  self-preservation  has  no 
further  function  in  the  trial.  It  may  be  said  that,  roughly, 
designaiio  unius  est  exclusio  dUerius  is  an  analogy. 

2. 

The  character  of  the  grand  jury  as  a  tribunal  and  the 
nature  of  the  hearing  before  it  has  in  part  been  described  in 
another  connection.  It  remains  to  add  that  a  capital  indict- 
ment should  have  no  evidentiary  weight  against  bail,  because 
(1)  the  grand  jury  neither  can  nor  does  make  a  finding  as 
to  whether  the  offense  charged  is  bailable,  and  (2)  because  the 
question  of  degree  to  be  charged  has  no  judicial  treatment 
by  a  grand  jury. 

a.  '*The  grand  jury  does  not  determine  and  are  not 
clothed  with  the  power  to  decide  the  question  of  bail  in  any 
ease:'*  State  v.  Crocker,  (Wyo.)  40  Pac.  681,  686.  In  the 
dissent  in  Ex  parte  Smith,  (Tex.)  5  S.  W.,  at  103,  it  is  said 
that  the  grand  jury  is  not  required  to  find  the  proof  **  evi- 
dent" to  justify  it  in  making  a  presentment  for  murder  in 
the  first  degree.  It  is  noticed  in  this  dissent,  and  is  true  of 
the  oath  to  Iowa  grand  jurors,  that  this  oath  does  not  exclude 
the  finding  a  bill  for  murder  which  is  a  dragnet,  making 
possible  conviction  for  the  highest  offense,  or  one  next  higher, 
even  though  it  is  contemplated  that  there  will,  in  all  prob- 
ability, be  no  conviction  above  manslaughter,  which  the  indict- 
ment covers  as  much  as  it  does  the  capital  murder  charged. 
From  this,  it  follows  that  the  grand  jury  does  not  have  for 
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decision  whether  the  proof  of  a  charge  is  of  such  degree  as  to 
exclude  bail ;  and  the  indictment  has  no  weight  on  that  ques- 
tion, because  it  does  not  pass  on  such  question. 

Assuming,  for  argument's  sake,  that  if  the  presentment 
did  make  claim  to  decide  the  point,  such  assertion  would  be 
evidence,  it  is  sufficient  answer  that  the  indictment  cannot 
prove  more  than  it  claims;  that  all  it  does  claim  is  that 
accused  is  guilty  of  a  capital  offense ;  and  that,  if  we  presume 
such  charge  is  true,  this  does  not  meet  the  requirement  of 
the  Bill  of  Bights,  defining  when  bail  may  be  denied.  It 
is  not  enough  that  the  offense  be  capital;  the  prisoner  is 
bailable  unless  the  proof  that  he  is  guilty  of  such  offense  is 
evident,  or  the  presumption  of  such  guilt,  great.  The  indict- 
ment does  not  assert  that  there  is  either  such  proof  or  such 
presumption  to  sustain  the  charge.  Concede  that,  if  it  did 
so  allege,  a  presumption  would  be  raised  to  support  the 
allegation,  no  presumption  is  indulged  to  sustain  what  is  not 
alleged.  Nothing  proves  more  than  it  asserts.  So  that  what 
is  really  demanded  by  the  detainer  is  that  more  shall  be 
presumed  for  the  indictment  than  it  alleges,  and  more  than 
the  body  presenting  the  indictment  has  power  to  determine. 

b.  Additional  to  the  method  of  procedure  before  com- 
mented upon,  there  is  special  reason  why  the  indictment 
should  have  no  weight  on  the  question  whether  the  offense  is 
bailable.  It  is  that  the  degree  of  the  charge  is  usually  a  mere 
matter  of  trial  policy  determined  on  by  the  prosecutqr,  and 
not  a  judicial  finding. 

'*We  know,"  says  Lynch  v.  People,  38  111.,  at  497,  ''that 
a  party  may,  under  indictment  for  murder,  be  convicted  of 
manslaughter,  and  doubtless  grand  juries  are  ofteen  controlled 
by  that  consideration  in  refusing,  as  is  generally  the  case,  to 
find  indictments  for  the  lesser  offense. " 

Prosecuting  attorneys  are,  consequently,  declares  the 
Supreme  Court  of  Indiana,  in  Lumm's  case,  supray  tempted, 
as  a  matter  of  policy,  to  draw  their  indictments  covering  the 
highest  offense,  thus  including  the  inferior,  rather  than  for 
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either  of  the  lower,  which  do  not  include  the  superior.  It  is 
said  in  Street  v.  State,  43  Miss.,  at  30,  that  the  prosecuting 
officer  very  often  prefers  but  one  count  for  murder  in  such 
conditions,  when  the  crime  intended  to  be  imputed  is  murder 
in  the  second  degree,  or  manslaughter. 

Says  the  Supreme  Court  of  Colorado,  in  Losasso's  case, 
24  Pac.,  at  1082: 

"The  presumption  .  .  .  that  the  grand  jury  would 
not  have  returned  a  bill  for  the  higher  grade  if  the  evidence 
pointed  more  clearly  to  one  of  the  lesser  offenses,  does  not 
rest  upon  a  very  substantial  foundation.  It  is  a  fact  that 
prosecuting  officers,  actuated  by  motives  of  policy,  generally 
endeavor  to  procure  indictments  for  the  higher,  rather  than 
for  either  of  the  lesser  grades  of  homicide.  An  indictment  for 
murder  is,  not  without  reason,  supposed  to  render  a  conviction 
of  manslaughter  more  certain.  On  the  other  hand,  under  the 
charge  of  manslaughter,  a  conviction  for  murder  would  be 
imi>06sible ;  yet  the  evidence  adduced  at  the  trial  may  greatly 
exceed  in  strength  that  upon  which  the  indictment  was  found, 
and  fully  warrant  such  conviction.  In  theory,  these  con- 
siderations should  have  no  weight  either  with  the  prosecutor 
or  grand  jury;  but  in  practice,  we  know  that  they  often 
turn  the  scales  in  favor  of  the  graver  accusation." 

All  of  which  is  the  equivalent  of  judicial  pronouncement 
that  the  indictment  may  have  been,  and  probably  was,  found, 
as  a  matter  of  policy,  for  the  highest  offense,  and  that  no  real 
consideration  has  been  given  to  whether  the  evidence  is  suffi- 
cient to  sustain  the  capital  charge. 

This  is  so  little  a  strained  argument — a  mere  catching  at 
possibilities — that,  as  shown  in  another  connection,  one  rule 
by  which  some  courts  test  whether  bail  should  be  allowed  takes 
into  consideration  judicial  knowledge  that  juries  quite  rarely 
sustain  the  degree  of  murder  charged;  and  the  dissent  in 
Ex  parte  Smith,  supra,  says:  '*We  remember  but  very  few 
instances  in  the  judicial  history  of  the  state  of  a  grand  jury's 
presenting  an  indictment  for  murder  of  the  second  degree  or 
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negligent  homicide;  and  bills  .  .  .  charging  manslaughter 
are  rare  exceptions.  .  .  .  The  practice  is  to  indict  for 
the  highest  grade,  and  the  general  result  is  a  conviction  for  a 
lesser  grade".  It  is  concluded  that  ''it  may  be  safely  as- 
serted that,  of  five  indictments  charging  capital  offenses, 
there  is  not  more  than  one. which  the  evidence  supports";  and 
that  so,  logically,  the  presumption  for  the  capital  indictment 
should  be  ''in  the  ratio  of  four  to  one  .  .  .  against  the 
guilt  of  the  party  as  charged  and  in  favor  of  bail,  upon  the 
absolute  facts". 

As  is  most  strikingly  suggested  in  said  dissent,  the  world 
has  suffered  from  presumptions  of  the  class  invoked  for  indict- 
ments. It  was  once  presumed  the  king  could  do  no  wrong, 
and  hence  those  charged  with  crime  in  his  name  were  not 
permitted  to  put  in  counter-evidence,  nor  to  have  counsel; 
when  finally  permitted  witnesses,  these  were  not  allowed  to 
be  sworn,  so  that,  at  one  time,  the  jury  had  to  decide  on  the 
prisoner's  guilt  or  innocence  according  to  their  judgment  upon 
the  evidence  offered  in  support  of  the  prosecution.  This  was 
justified  upon  two  grounds:  (1)  that,  as  the  sovereign  was  a 
party,  the  subject  should  not  be  permitted  to  impeach  or 
question  the  testimony  offered  by  this  high  litigant  by  intro- 
ducing other  witnesses;  and  (2)  that,  since  the  prisoner  was 
on  trial  for  felony,  the  witnesses  would,  in  view  of  the  fearful 
consequences,  speak  the  truth,  the  whole  truth  and  nothing 
but  the  truth.  And  it  was  one  theory  that  it  must  be 
presumed  the  judges  would  honestly  perform  their  duty  which 
required  that  they  examine  witnesses  for  the  prisoner,  advise 
him  for  his  benefit  and  assist  him  in  defending  himself,  ' '  tak- 
ing advantage  also  of  every  obvious  defect  or  irregularity  in 
the  conduct  of  the  prosecution".  1  Chitty  Criminal  Law  (Ed. 
of  1836),  623. 

That  these  theories  and  presumptions  proved  in  direct 
conflict  with  the  fact — proved  a  mere  theory — "is  eternally 
affirmed  by  the  blood  of  hecatombs  of  innocent  victims  sacri- 
ficed to  this  monstrous  system".    The  practical  result  was  that 
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England  was,  until  ''these  tyrannical  practices'^  were,  in 
effect,  abrogated  by  an  edict  of  Queen  Anne,  a  court-made 
shambles. 

For  all  these  reasons,  ''the  rule  that  the  proof  of  guilt 
thus  offered  and  weighed  should  be  pro  forma  treated  as 
'evident',  and  that  the  presumption  thus  arising  should  in 
the  same  manner  be  pronounced  'great',  is  largely  a  legal 
fiction.  It  finds  little  support  in  reason".  In  re  Losasso, 
(Colo.)  24  Pac,  at  1082.  And,  continues  the  court,  there- 
fore, "under  our  practice  it  would  ordinarily  accord  more 
nearly  with  justice  to  hold  the  finding  of  the  coroner's  inquest 
or  a  committing  magistrate  conclusive  as  to  the  clearness  of 
guilt  than  the  report  of  a  grand  jury". 

3. 

Were  we  the  first  to  hold  that  the  presumption  of  inno- 
cence attends  the  accused  at  all  times  before  conviction,  we 
should  feel  this  is  a  step  to  be  commended,  rather  than  to 
alarm.  It  is  a  position  in  line  with  the  more  merciful  attitude 
of  modem  times,  and  another  step  away  from  the  conditions 
that  Queen  Anne  first  modified. 

The  statement  in  some  of  the  cases,  that  the  indictment 
is  evidence  up  to  final  trial,  and  becomes  functus  officio  during 
and  after  such  trial,  is  just  a  statement.  No  one  has  yet 
attempted  to  show  what  difference  sustains  this  distinction. 
It  cannot  be  escaped  that,  both  on  application  for  bail  on  a 
capital  indictment  and  on  final  trial  upon  that  indictment, 
g^ilt  or  innocence  is  involved.  On  the  application,  the  ques- 
tion is,  is  the  proof  evident  or  the  presumption  great  that  the 
charge  is  true;  on  the  trial,  is  the  charge  proven  beyond  all 
reasonable  doubt  Y 

It  stems  evident  that  neither  the  nature  of  the  hearing 
nor  the  degree  of  proof  required  of  the  successful  party  has 
any  logical  relation  to  giving  to  an  indictment  the  attribute 
of  being  evidence.  Whether  it  is  or  is  not  evidence  depends 
wholly  upon  whether  a  presumption  of  right  action  by  the 
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grand  jury  should  be  indulged.  The  indictment  in  this  regard 
has  the  standing  given  it  by  its  paternity.  If  that  presump- 
tion exists,  it  exists  in  all  judicial  hearings:  not  existing,  it 
exists  on  no  hearing.  And  then  it  is  a  question  whether  the 
degree  of  proof  required  to  prove  guilt  on  the  trial  is  not 
greater  than  the  degree  required  to  show  that  the  applicant 
is  not  entitled  to  bail.  If  that  is  so,  we  have  the  absurdity 
that  the  indictment  is  of  no  use  as  evidence,  where  the  state 
needs  it  more,  and  does  have  evidentiary  weight  where  a  less 
degree  of  proof  suffices.  If  the  weight  of  proof  required  is 
the  same  on  the  two  hearings,  there  is  the  absurdity  of  treat- 
ing the  same  paper  differently  in  two  hearings  in  which  the 
same  degree  of  proof  is  required  to  establish  the  issues  ten- 
dered in  them.  In  State  v.  K<mffman,  (S.  D.)  108  N.  W. 
246,  the  burden  on  bail  is  put  on  the  state,  on  account  of  the 
same  general  presumption  of  innocence  which  exists  on  fhial 
trial.  See  the  dissent  in  Ex  parte  SnUtk^  in  which  it  is  said 
that  upon  no  principle  of  evidence  ''can  this  distinction  be 
sustained'',  and  that  it  is  no  more  reasonable  to  treat  the 
indictment  as  proof  on  the  application  to  bail  th»i  it  would 
be  to  rule  on  final  trial  that  the  indictment  helps  to  make 
evidence  showing  guilt  beyond  reasonable  doubt;  for  to  as- 
sume as  a  general  rule  that  a  party  indicted  for  a  capital 
offense  is  evidently  guilty  of  such  offense  **  would  be  a  most 
reckless  assumption,  unwarranted  from  the  known  conduct  of 
grand  juries,  by  reason  or  any  rule  of  presumption". 

The  explanation  in  1  Bishop's  Criminal  Procedure  (2d 
Ed.),  §  262,  that  there  should  be  such  assumption  because 
**the  grand  jury  is  a  part  of  the  court,  and,  after  it  has 
found  an  indictment,  the  judge  should  assume  the  proof  to 
have  been  evident ;  so  that,  in  a  capital  case,  prima  fade  the 
indicted  defendant  is  not  entitled  to  bail",  does  not  explain, 
for  the  grand  jury  is  always  **a  part  of  the  court".  And  if 
that  suffices,  why  may  not  the  jury,  on  final  trial,  as  well  as 
the  judge  on  hearing  for  bail,  assume,  from  the  finding  of 
the  indictment,  that  the  party  indicted  is  guilty.    We  think 
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the  dissenter  in^Ex  parte  Smith  was  within  bounds  in  say- 
ing: "We  defy  the  production  of  such  an  illogical,  unrea- 
sonable and  unwarranted  assumption  of  fact,  save  in  cases 
of  this  character,  viz.,  bail". 

4. 

Nothing  better  proves  how  untenable  is  applying  the 
English  rule  than  the  positions  to  which  courts  that  hold  to 
it  have  been  driven;  and  the  dissent,  as  it  must,  fathers  all 
this  strained  argument.    For  instance,  the  majority  opinion 
in  Ex  parte  Smith,  (Tex.)  5  S.  W.,  at  100,  101,  says  that,  if 
such  indictment  does  not,  prima  facie,  establish  a  non-bailable 
offense,  the  accused  would  be  entitled  to  bail  as  matter  of 
right,  the  moment  he  was  arrested,  and  the  officer  who  refused 
him  bail  would  be  guilty  of  false  imprisonment.    In  People 
V.  Tinder,  19  Calif.,  539,  that  if  the  indictment  did  not  create 
such  presumption,  the  defendant  held  under  it  or  on  the 
warrant  issued  upon  it  would,  in  the  absence  of  other  evi- 
dence of  his  guilt,  be  entitled  to  discharge  absolutely;  and 
there  could  not  well  be  any  justification  for  the  exaction 
of  bail.    In  the  Eight  case,  all  this  is  followed.    This  is  ex- 
ceedingly labored.    To  put  upon  the  State,  after  the  writ  of 
habeas  corpus  has  issued,  merely  the  burden  to  show  there  is 
no  right  to  bail,  necessitates  no  holding  the  detaining  officer 
liable  as  for  a  false  arrest  before  the  right  to  bail  is  asserted. 
Until  application  demanding  bail  is  made,  the  accused  is  not 
under  detention  because  of  the  evidence  that  exists  against 
him.     In  the  language  of  State  v,  BoseTicrans,  65  Iowa,  at 
385,  it  is  not  true  *'as  the  sheriff  returned,  that  he  held  the 
applicant  by  reason  of  the  evidence.    It  was  his  duty  to  hold 
him,  regardless  of  the  evidence,  until  he  was  discharged". 
This  is  another  way  of  saying,  and  it  answers  all,  that  the 
bench  warrant  or  indictment,  or  an  order  of  commitment  by 
a  magistrate,  regular  upon  their  face  and  issued  by  proper 
authority,  protects  the  one  who  obeys  these  writs,  until  a 
competent  order  of  court  allows  bail.    See  Street  ^s  case,  43 
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Miss.  28,  29.  As  is  well  said  by  Judge  Hurt,  dissenting  in 
Ex  parte  Smith,  5  S.  W.,  at  103,  110: 

''The  restraint  is  illegal  in  no  case  in  which  the  prisoner 
is  held  under  a  legal  capias,  whether  charged  with  capital 
crime  or  misdemeanor.  The  illegality  consists  in  holding  him 
when  he  applies  for  bail  to  the  proper  authority  with  sufiB- 
cient  sureties  and  is  denied  bail.  .  .  .  Presumptions  of 
guilt  before  hearing  for  bail  may  or  may  not  be  drawn,  for 
they  are  comparatively  innocuous;  but  when  the  hearing 
begins,  they  must  step  aside  and  give  way  to  the  evidence.'* 

To  sustain  itself  in  putting  the  burden  on  petitioner,  Ex 
parte  Heffren,  27  Ind.  87,  was  driven  to  holding  that,  to 
sustain  the  petition,  applicant  must  produce  the  evidence 
upon  which  the  state  intends  to  rely  for  the  conviction,  and 
is  privileged  to  cross-examine  or  impeach  the  witnesses  of  the 
state  that  he  so  produces.  And  so  of  Rigdon's  case,  (Fla.)  26 
So.,  at  713. 

And  cases  there  are  that  conclude  with  leaving  the  burden 
of  proof  upon  the  accused  and  still  hold  (1)  that  to  discharge 
the  burden  might  be  an  impossibility  and  such  burden  might 
subject  petitioner  to  cruel  and  unusual  hardship^  if  not  pun- 
ishment (State  V.  Hedges,  [Ind.]  98  N.  E.,  at  418) ;  (2)  that 
the  state  must  help  limit  the  field  of  proof  for  accused — 
Rigdon  v.  State,  (Fla.)  26  So.  711,  713.  And  see  Ex  parte 
Randan,  12  Tex.  App.  145 ;  Ex  parte  Floyd,  60  Miss.  913. 

5. 

Another  reason  against  applying  the  English  rule  is  the 

hardship   that   results,    and   that   it   disregards  what   may 

properly  be  termed  natural  burden  of  proof  and  the  rule 

which  puts  the  burden  upon  him  who  may 

10.  bvidbncb:        readily  prove  a  fact  in  issue  when  it  would 

burden  of 

groof  natural  be  exceedingly  difficult,  if  not  impossible,  for 

pSSiiiiiy^      his  opponent  to  disprove  it.     One  familiar 

edge ofpar^r   illustration  is  that,  on  prosecution  for  selling 

without  license,  the  defendant  has  to  prove 
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he  had  the  license,  and  not  the  State  that  no  license  was 
granted.  The  only  dissent  to  the  statement  of  the  dissent — 
that  no  one  ''has  better  knowledge  as  to  the  facts  of  a  case 
than  the  man  who  is  charged  with  the  offense.  He  is  gen- 
erally the  only  man  in  the  world  who  knows  all  the  facts 
and  has  the  best  knowledge  as  to  who  the  witnesses  are  either 
for  or  against  him,  and  he  also  absolutely  knows  whether 
their  testimony  is  true  or  false" — is  the  statement  that  this  is 
true  if  the  one  charged  be  guilty,  and  that  it  would  seem  to 
be  unsound  as  to  one  an  innocent. 

Some  of  the  cases  that  hold  with  the  minority  go  counter 
to  the  theory  that  the  accused  has  the  better  knowledge  of 
the  evidence  against  him,  in  that  they  require  the  state  to 
narrow  the  field  of  his  search  for  evidence  and  to  define  its 
limits  for  him.  See  Ex  parte  Randon,  12  Tex.  App.  145 ;  Ex 
parte  Floyd,  60  Miss.  913;  State  v.  Hedges,  (Ind.)  98  N.  E. 
417;  Bigdon  v.  Staie,  (Fla.)  26  So.  711,  712.  Let  us  see  at 
what  point  the  theory  of  the  minority  is  stopped  by  logic,  a 
decent  regard  for  the  rights  of  the  accused,  and  the  limita- 
tions upon  the  powers  of  mere  human  beings. 

The  State  avers  that  the  accused  is  guilty  of  a  charged 
crime.  In  all  arguments  for  the  claim  that  the  indictment 
makes  prima-facie  proof,  the  major  premise  is  that  the  grand 
jury  would  not  indict  if  there  were  not  evidence  justifying 
indictment.  It  follows  the  prosecution  knows  what  and  where 
the  justifying  evidence  is.  It  certainly  does  seem  more  natural 
that  the  one  who  affirms  guilt,  and  that  there  is  evidence 
which  makes  the  proof  of  guilt  evident  or  the  presumption 
thereof  great,  should,  in  the  first  instance,  be  held  to  point  out 
what  that  evidence  is,  rather  than  that  the  accused,  saying 
there  is  and  should  be  no  evidence,  should  go  into  the  wide 
world  in  search  of  that  which  he  says  does  not  and  should 
not  exist,  and  this  for  the  purpose  of  cross-examining  and 
overthrowing  it,  after  he  has  gathered  it. 

Look  at  other  resulting  hardships.  If,  though  the  minutes 
fail  to  show  that  bail  should  be  denied,  it  must  yet  be  denied 
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because  fuller  and  additional  evidence  might  establish  that 
bail  should  be  denied,  then,  though  the  course  suggested  in 
the  dissent  be  followed  and  the  witnesses  who  were  examined 
before  the  grand  jury  made  to  testify,  and  though  thereafter 
it  still  appears  that  the  degree  of  proof  thus  furnished  was 
insufficient,  bail  must  yet  be  denied,  because,  forsooth,  these 
witnesses  may  remember  more,  or  testify  more  fully  on  final 
trial,  or  may  get  new  information  in  the  meantime ;  or  addi- 
tional witnesses  may  be  found.  Suppose,  as  here,  it  is  known 
who  all  were  present  at  the  homicide,  how  can  it  be  known 
there  are  not  others  to  whom  the  prisoner  made  incriminating 
admissions  T  Must  he  be  driven  to  take  the  stand  as  the  only 
possible  means  of  being  allowed  bailT  Yes,  says  the  dissent 
If  he  does,  how  can  his  denial  make  certain  that  he  is  not 
guilty,  and  there  is  not  somewhere  evident  proof  that  he  isf 
Possibly  an  irresistible  alibi  might  get  him  the  right  to  give 
baiL  But  that  defense  might  not  be  available,  because,  though 
utterly  innocent,  it  happens  that  distance  did  not  make 
the  commission  of  the  crime  by  him  physically  impossible. 
State  V.  Lindsay,  152  Iowa,  at  404,  406;  State  v.  Bosworth, 
170  Iowa  329,  338.  In  a  word,  to  sustain  that  the  burden  is 
on  the  accused,  logic  forces  one  to  assert  that,  notwithstanding 
the  constitutional  provision  that  bail  must  be  allowed  unless 
it  is  proved  the  evidence  of  guilt  is  of  a  given  strength,  bail 
is  only  attainable  where  the  accused  shows  to  the  satisfaction 
of  the  court  sitting  in  habeas  corpus  not  alone  that  he  is,  in 
fact  innocent,  but  that  he  has  never  admitted  to  anyone  that 
he  is  guilty,  and — ^logical  monstrosity  though  it  be — shows 
further,  though  he  is  not  the  actor  but  the  accused — and 
shows  affirmatively — ^what  is  all  the  evidence  that  can  be  pro- 
cured against  him,  and  that  such  evidence,  when  adduced, 
even  if  it  prove  he  committed  murder,  fails  to  do  it  with  that 
degree  of  strength  which  constitutes  evident  proof  or  creates 
a  great  presumption.  The  judicial  mind  so  revolts  against 
thinking  the  law  could  have  intended  this  as  that  it  should 
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not  be  held  to  be  the  law,  in  the  absence  of  munistakable 
provision. 

If  that  be  still  applicant's  burden,  he  was  as  well  off  when 
the  common-law  rule  was  most  rigidly  enforced.  Up  to  indict- 
ment, he  could,  just  as  he  still  may,  have  his  detention  re- 
viewed upon  the  testimony  before  the  magistrate.  And  while, 
to  be  sure,  the  indictment  was  ordinarily  conclusive,  that 
was  in  reality  no  worse  than  permitting  him  to  overcome  the 
indictment  upon  condition  that  he  furnish  impossible  proof. 
We  give  no  effect  to  the  evident  fact  that  changes  to  which  we 
have  many  times  called  attention  were  intended  to  aid  the 
applicant,  if  we  persist  in  demands  which  frustrate  such 
intention.  And  see  Ex  parte  Hammock,  78  Ala.  414,  416,  and 
Ex  parte  Newman,  (Tex.)  41  S.  W.  628,  629,  and  State  v. 
Hedges,  (Ind.)  98  N.  E.,  at  418. 

v.  'Hiere  is  no  occasion  for  any  strained  reasoning  and, 
as  it  seems  to  us,  no  ground  for  misunderstanding  the  natural 
and  proper  course  of  procedure.    The  only  difference  between 

putting  the  burden  on  the  State,  instead  of 

^^'  ^Snfor"*      *^®  defendant,  is  that,  if  the  burden  is  on 

SdurS^"         the  first,  and  all  the  evidence  for  the  State 

which  is  in  sight  is  insufficient  to  warrant  the 
denial  of  bail,  bail  should  be  allowed ;  while,  if  the  burden  is 
on  the  detained,  then,  though  he  does  produce  all  the  State 
has  disclosed,  and  although  that  is  utterly  insufficient  to  de- 
tain him  without  bail,  yet  he  must  thus  be  detained,  unless 
he  adds  sufficient  affirmative  proof  of  innocence.  Why  is  not 
the  orderly  and  fair  method  to  compel  the  State  to  begin,  and 
to  let  it  use  the  minutes  presented  with  the  indictment,  if  it 
wishes  to  do  thisT  If  it  does  not  wish  to  use  the' minutes,  or, 
using  them,  is  not  satisfied  with  what  is  thus  shown,  it  may 
put  on  the  witnesses  who  testified  before  the  grand  jury,  and 
any  others.  When  the  state  rests,  it  is  for  the  accused  to  say 
whether  he  wishes  to  make  coimter-proof ,  or  to  rely  upon  in 
effect  demurring  to  what  the  State  has  adduced.  If  he  make 
Vol.  174  lA,— 18 
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counter-proof,  the  respondent  may  rebut.  Substantially  this 
is  the  procedure  approved  in  Ex  parte  Bfvmer,  37  Tex.  2,  and, 
the  dissent  notwithstanding,  nothing  here  said  on  procedure 
justified  an  impression  ''that  no  other  testimony  can  be  con- 
sidered save  that  appearing  in  the  minutes  of  the  testimony"; 
and  though  we  do  say  (and  truly)  ''it  is  this,  and  this  only, 
on  which  the  indictment  was  found. ' '  And  this  does  not  justify 
understanding  "the  majority  to  affirm  that  in  no  event  can 
anything  be  considered  in  such  a  proceeding  as  this  save  the 
testimony  upon  which  the  grand  jury  acted".  Nor  is  the 
course  of  procedure  here  outlined  disapproved  in  Lasasso's 
ease,  24  Pac.  1080,  nor  in  any  note  in  39  L.  R.  A.  (N.  S.)  772, 
775,  nor  yet  in  any  note  to  10  L.  R.  A.  847. 

2. 

Why  should  not  the  minutes  of  the  evidence  before  the 
grand  jury  be  competent  for  either  party  t    Why  should  not 
a  presumption  be  indulged  that  they  are  neither  "frag- 
mentary" nor  yet  "fragmentary  statements 
12.  Bail:  capital     taken  down  by  one  unskilled  in  such  mat- 
SrSfand         ters"t   Neither  Stale  v.  Ostrander,  18  Iowa 
evidence :^°'    435,  nor  State' V.  Haydeit,  45  Iowa  11,  thus 

minutes  of  .  .  ,  .  „  ,  . 

testimony:       stigmatize  them.   All  case  law  references  to 

competency.  ^ 

them  since  the  existence  of  present  statutes 
give  those  minutes  standing.  See  Steele  Smith  Co.  v.  Potthast, 
109  Iowa,  at  417.  The  minutes  should  not  be  treated  as  frag- 
mentary and  unreliable,  unless  we  are  to  assume  the  state  is 
acting  in  bad  faith.  It  is  said,  in  State  v.  Hasty,  121  Iowa,  at 
511,  that  it  is  required  there  be  indorsed  on  the  back  of  the  in- 
dictment "the  names  of  all  witnesses  upon  whose  testimony  the 
6nding  of  the  grand  jury  is  based",  and  that  there  is  a  statute 
provision  under  which  no  witnesses  can  be  used  against  the 
one  indicted  unless  he  be  notified  of  the  additions.  Why  is  not 
this,  prima  facie,  a  limitation  upon  the  field  of  inquiry! — 
and  it  has  been  held,  in  effect,  that  the  names  indorsed  on  the 
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indictment  are  presumed  to  limit  for  applicant  the  witnesses 
that  exist  against  him.  Rigdon  v.  8icUe,  (Fla.)  26  So.  711, 
713. 

If  it  may  not  be  taken  that  it  is  the  purpose  of  the 
statutes  to  have  these  minutes  of  some  substantial  value,  that 
they  are  to  state  the  essence  of  what  the  grand  jury  had, 
and  that  unless,  on  application  for  bail  the  State  produces 
something  else,  it  may  be  taken  by  the  petitioner  the  State 
has  nothing  more,  why  may  an  indictment  rest  wholly  upon 
minutes  of  the  evidence  before  another  grand  juryt' 

There  is  a  line  of  cases  that  the  test  is  not  guilt  or  inno- 
cence buty  was  the  grand  jury  warranted  in  indicting  as  it 
did?  Ex  parte  Curtis,  (Calif.)  28  Pac.  223;  Brown  v.  State, 
(Ind.)  46  N.  E.,  at  35;  State  v.  Hedges,  (Ind.)  98  N.  E.  417; 
State  V.  Hemdon,  (N.  C.)  12  S.  E.  268,  270.  If  that  is  sound, 
certainly  the  presenting  all  the  grand  jury  had  must  be  a 
competent  method  of  establishing  either  that  bail  should  be 
allowed  or  denied.  It  is  quite  difScult  to  apprehend  how 
the  minutes  can  base  the  indictment — ^the  indictment  relied 
on  to  justify  the  denial  of  bail — ^but  the  minutes  be  never 
sufficient  to  obtain  bail.  In  few  words,  the  assertion  means 
that  the  minutes  are  strong  enough  to  produce  the  need  of 
applying  for  bail,  but  too  weak  to  obtain  bail — enough  to 
found  the  indictment,  but  not  to  base  an  attack  upon  that 
indictment ;  or,  as  it  is  more  strikingly  still  put  by  the  minor- 
ity, the  minutes  in  this  case  can  and  do  prove  guilt  with  the 
great  degree  of  proof  required,  but  are  incompetent  to  prove 
the  converse. 

On  the  minutes  alone  was  bail  granted  in  State  v.  Kauff- 
man,  (S.  D.)  108  N.  W.  246,  247,  and  in  Ex  parte  Bryant,  34 
Ala.,  at  278.  In  People  v.  Shattuck,  6  Abb.  N.  Cas.  (N.  Y.), 
at  37,  the  court  held  it  could  not  look  beyond  the  minutes 
of  the  grand  jury,  and  thereon  denied  bail.  And  see  Code 
Sec.  4450;  Ex  parte  Good,  19  Ark.  410;  People  v.  Porter,  8 
Barb.  168,  note;  King  v.  Marks,  3  East  157  (2  East  [New 
Ed.]  88) ;  Street  v.  State,  43  Miss.  1,  26.    Every  claim  of  a 
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presumption  is  also  a  claim  that  tZie  acts  of  the  grand  jury 
were  in  substantial  compliance  with  law.  If  the  official  func- 
tion through  which  the  minutes  are  created,  plus  the  fact  that 
they  are  prepared  by  one  who,  per  statute,  is  presumed  to 
be  competent  and  are  read  to  and  signed  by  the  witnesses, 
creates  no  standing, — but  see  Steele  Smith  v.  Poiihast,  109 
Iowa  413,  417, — ^why  should  the  other  official  act,  the  con- 
curring in  and  presenting  an  indictment,  have  standing  f 

b.  They  are  not  now  ^'fragmentary  statements  taken 
down  by  one  unskilled  in  such  matters".  They  are  a  solemn 
court  record,  a  copy  of  which  is  to  be  furnished  defendant — 
presumably  on  the  theory  that  this  will  be  of  some  substantial 
aid  to  him.  They  are  prepared  by  one  who  is,  per  statute, 
required  to  be,  and,  therefore,  presumed  to  be,  "a  competent 
person'*.  He  is  sworn  to  perform  his  duty  ''faithfully  and 
impartially'*  and,  therefore,  presumed  to  have  so  performed 
it.  "After  they  have  been  so  prepared,  they  must  be  read  over 
to  and  signed  by  the  witness  whose  testimony  they  are  a 
preservation  of.  Code  Sup.,  1913,  Sec.  5258,  Code,  Sec.  5276. 
In  Steele  Smith  v.  Potthast,  109  Iowa,  at  417,  we  hold  that 
they  are  admissible  in  a  civil  case  "as  in  the  nature  of  an 
admission  against  the  party  giving  the  testimony",  because 
they  had  "been  read  over  to  the  witness  and  signed" — ^which 
surely  should  not  be  if  they  are  incomplete  fragments,  un- 
skillfully  reduced  to  form.  See  People  v.  Van  Home,  8  Barb. 
158. 

In  this  case,  the  State  did  not  object  to  them  and  "off 
and  on"  relies  upon  and  repudiates  them. 

If  one  course  outlined  by  the  minority  had  been  followed 
and  petitioner  had  "called  the  grand  jurors",  would  that 
have  insured  a  more  reliable  statement  of  all  that  was  testified 
to  before  the  grand  jury  than  do  these  minutest  Is  it  certain 
that  these  jurors  were  more  competent  as  to  this  than  was 
their  clerk?  Would  their  testimony,  their  recollection,  as  to 
all  the  evidence  taken  on  one  case  out  of  many,  give  a  better 
showing  than  the  minutes  taken  at  the  time  by  the  clerk  in 
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just  one  case,  and  those  read  over  to  and  signed  by  each 
witness? 

e.  One  can  conceive  the  accused's  objecting  to  the  use  of 
the  minutes  as  evidence.  He  had  no  part  in  their  making,  no 
right  to  cross-examine  or  impeach,  or  to  counter-prove.  But 
why  should  the  State  wish,  or  be  allowed,  to  object  f  One  who 
claims  a  presumption  for  the  presentment  of  a  grand  jury 
should  not  be  heard  to  urge  also  that  the  basis  of  the  present- 
ment is  valueless.  The  basic  argument  for  the  presumption 
is  that  the  act  of  the  grand  jury  is  an  official  act,  and  rests 
upon  proper  and  sufficient  evidence.  It  does  not  lie  in  the 
mouth  of  jthe  State,  whose  agents  made  the  record  of  that 
evidence,  to  assert  a  presumption  for  that  record  and  at  the 
same  time  to  discredit  the  work  of  these  agents  in  making 
such  record.  And  is  it  possible  for  the  State  to  object  and 
be  consistent  t  The  present  case  is  illustrative.  In  one  breath, 
appellee  tells  us  that,  *'when  filed,  the  minutes  . 
become  part  of  the  record  in  the  case";  that  petitioner  must 
"overcome  the  evidence  of  the  State's  witnesses,  as  set  forth 
in  the  minutes  of  the  testimony  attached  to  the  indictment"; 
that,  since  nothing  has  been  put  in  against  "all  the  testimony 
introduced  which  supports  and  upholds  and  sustains  the  in- 
dictment (the  minutes),  there  can  be  no  sound  theory  upon 
which  it  can  be  contended  that,  in  this  case,  proof  is  not 
evident  and  the  presumption  great";  and  in  another  breath, 
that,  "in  this  respect  it  must  be  considered  that  the  evidence 
attached  to  the  indictment  consists  simply  of  the  minutes  of 
what  is  said  by  the  witnesses.  It  is  not  claimed  or  pretended 
that  these  minutes  contain  all  that  is  said  by  the  witnesses" — 
but  why  not  the  essence  of  what  they  said  t 

.YI.  The  objection  is  made  that,  if  the  minutes  may 
justify  bail  by  being  too  weak  to  prove  what  is  necessary  to 
justify  the  denial  of  bail,  "the  court  would  be  trenching  upon 
delicate  and  dangerous  ground,  should  it  attempt  to  pass  upon 
the  crucial  question  to  be  determined  hereafter  by  the  jury 
empaneled  to  try  and  decide  upon  the  entire  matter  of  guilt 
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or  innocence  of  the  accused,  including  the  matter  of  the 
nature  of  the  grade  of  homicide'* ;  that,  where  the  minutes  are 
the  only  evidence,  and  are  weak,  ''the  appellant  cannot,  in  jus- 
tice to  criminal  practice,  contend  that  he  is  entitled  to  two 
trials ;  the  one  on  a  hearing  for  habeas  corpus,  and  the  other 
upon  a  hearing  at  his  trial".  This  is  palpable  non  seqtiitur. 
Any  method  other  than  using  the  minutes  would  result  natur- 
ally in  greater  discussion  on  decision,  of  a  character  bearing 
prejudicially  upon  final  trial.  It  is  regrettable,  but  inevitable, 
that  the  habeas  corpus  hearing,  in  a  way,  makes  an  additional 
trial.  As  the  hearing  is  a  proceeding  which  is  civil,  and  not 
criminal, — State  v.  Collins,  54  Iowa  441 ;  In  re  Jewep,  (Kans.) 
77  Pac.  567;  State  ex  rel  Burner  v.  Huegin,  (Wis.)  85  N.  W. 
1046,  and  as  the  final  trial  is  purely  criminal,  there  must  be, 
in  a  sense,  two  trials,  unless  we  are  to  judicially  repeal  the 
Constitution  and  do  away  with  one  or  the  other  of  these  two 
distinct  proceedings.  And  just  how  is  more  of  a  double  trial 
produced  on  the  theory  of  appellant  than  on  that  of  appellee  ? 
It  would  seem,  rather,  that  passing  on  bail  upon  nothing  but 
the  minutes  would  conduce  to  make  the  hearing  on  application 
less  of  a  double  trial  than  if  either  or  both  parties  opened  wide 
the  door  of  inquiry. 

It  is  recognized  in  six  cases  we  have  examined  that  ''to 
open  the  whole  question  of  guilt  or  innocence  would  be  at- 
tended with  the  most  serious  inconvenience".  But,  as  said  in 
one  of  them, — Lasasso's  case,  supra, — ^while  it  is  a  serious 
objection,  which  would  be  very  persuasive  if  the  courts  were 
entirely  free,  that  the  regular  trial  is,  to  a  limited  extent  at 
least,  anticipated,  and  though  the  guilt  or  innocence  of  the 
accused  is  not  to  be  determined,  the  quantity  and  character 
of  the  proofs  on  this  point  are,  for  the  special  purpose  in 
hand,  necessarily  considered — these  objections  cannot  avail 
against  a  positive  constitutional  command ;  and  if  the  Consti- 
tution requires  the  court  to  determine  for  itself  whether  or 
not  the  proof  is  evident  or  presumption  great,  in  a  given  case, 
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all   considerations  of  expediency   or   convenience,   however 
potent  they  might  be  at  the  common  law,  must  give  way. 

About  all  courts  may  do  is  to  indulge  in  no  more  deciding 
than  is  imperative.  Without  regard  to  whether  bail  is  granted 
or  denied,  many  of  them  have  thought  the  best  procedure  was 
to  refrain  from  setting  out  or  commenting  upon  the  evidence, 
and  to  state  the  conclusion  only — ^and  we  have  decided  to 
follow  that  course  here,  and  to  proceed  to  decision  on  the 
theory  that  in  this  case,  the  defendant  has  the  burden  of 
proof. 

Division  III. 

Reaching  the  evidence,  petitioner  urges  that  a  notice  of 

additional  testimony  served  by  the  county  attorney  should 

not  have  been  received.     Appellee  responds 

IS.  Bail -.capital    that,  becausc  no  motion  was  made  to  strike 

offense :  proof 

andprcsump-    the  noticc,    *it  IS  difficult  for  US  to  under- 

tioD :  evidence :  ' 

BonStM^***"  Stand   why      .  being  part   of   the 

peteX^^™"      record    ...     it  should  not  be  considered 
with  the  rest  of  the  files  and  records  in  the 
case''. 

We  find  it  di£Scult  indeed  to  understand  defendant's 
difficulty.    He  seems  to  advance  the  claim  that  we  may  not 
review  the  admission  of  testimony,  no  matter  how  well  ob- 
jected  to   below   and   complained   of   here, 
^*-  ^SStf'r^      unless  a  motion  to  strike  was  made  below, 
elldten??!'^"     We  cannot  agree.    A  motion  to  strike  is  not 
moveto  the  only  effective  objection.    Often  it  is  not 

an  effective  one.  The  notice  was  fully  and 
aptly  objected  to,  and  error  upon  its  admission  is  properly 
assigned.    Its  admission  is  here  for  review. 

Appellee  urges  that  this  notice  ''has  the  same  function 
as  the  minutes  of  the  testimony  of  witnesses  attached  to  the 
indictment",  and  that  ''the  statute  authorizes  such  notice", 
and  that,  therefore,  "the  citation  of  authorities  seems  to  be 
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unnecessary".    The  minority  sustains  this  claim,  and  adds 
that  such  notice  ''is  the  equivalent  of  an  oath". 

We  have  to  say:  (1)  The  notice  was  of  testimony  to  be 
giyen  by  one  who  was  examined  by  the  grand  jury,  and  the 
statute  authorizes  no  notice  except  of  testimony  by  persons 
who  were  not  thus  examined.  Sec.  5373,  Code 
^''  nSu^ot^d-:  Sup.,  1913.  (2)  As  the  defendant  insists 
mony  bv^wiu  *»*  ^^  minutcs  of  the  testimony  before  the 
mndjiu7 :  grand  jury  are  of  no  value  as  evidence,  his 
claim  that  the  notice  ''has  the  same  func- 
tion" that  said  minutes  have,  is  no  argument  for  holding  the 
notice  to  be  evidence.  (3)  Whatever  the  status  of  the  minutes, 
the  notice  is  not  their  equivalent.  The  one  is  a  signed  state- 
ment acknowledging  what  the  signer  has  said  under  oath; 
the  other  is  the  unverified  opinion  of  one  as  to  what  another 
will  testify.  An  indictment  may  be  found  on  the  one.  It 
will  not  be  claimed  an  indictment  could  rest  on  such  a  notice. 
(4)  It  is  not  the  equivalent  of  an  oath.  An  indictment  for 
perjury  on  its  statements  is  inconceivable.  (5)  In  Steele 
Smith  V.  Potthast,  109  Iowa  413,  417,  the  minutes  were  held 
admissible  evidence  against  the  one  who  signed  them.  In 
State  V.  Ostrander,  18  Iowa,  at  455,  it  was  refused  to  let  in 
such  notice,  and  its  exclusion  was  upheld  with  the  statement 
that  "the  right  to  read  in  evidence  the  notice  is  destitute  even 
of  plausibility".  (6)  Bail  has  been  allowed  on  the  minutes — 
could  it  be  on  producing  such  notice  t  Bail  has  been  denied 
on  the  minutes.  If  it  may  be  denied  because  of  such  notice, 
the  county  attorney  has  unbridled  power  to  deny  bail.  He 
need  but  be  free  in  hoping  what  those  not  yet  summoned  will 
testify.  In  Ex  parte  Btximer,  37  Tex.  2,  it  was  held  error 
"to  refuse  bail  upon  the  statement  of  the  district  attorney 
that  he  has  other  evidence  which  he  will  not  disclose,  for  fear 
of  weakening  the  State's  case".  Yet  this  statement  was  as 
much  "an  official  act"  as  is  this  opinion  in  a  notice  not 
authorized  by  statute  as  to  what  a  witness  will  say  when  put 
on  the  stand.    This  is  not  met  by  presumption  of  duty  done. 
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As  will  be  seen,  the  eoimty  attorney  has  no  duly  in  the 
premises ;  and  being  mistaken  in  opinion  is  not  a  breach  of 
duty. 

There  can  be  no  presumption  for  acts  by  a  county  attor- 
ney, unless  such  as  the  law  makes  it  his  duty  to  perform. 
Even  if  this  notice  were  required  or  permitted,  no  presump- 
tion  could  be  indulged,  beyond  that  the  officer  has  done  his 
duty  in  serving  the  notice.  There  is  no  presumption  that  the 
opinion  expressed  by  him  will  be  sustained  on  the  trial.  As 
well  say  it  would  be  evidence  against  bail  if  he  declared  ''as 
county  attorney"  that  witnesses  would  on  the  trial  fuUy 
prove  the  guilt  of  accused;  that  he  was  guilty;  and  that  it 
would  cripple  the  State  to  admit  to  bail.  In  no  view  is  it  an 
official  act  to  declare  what  a  witness  will  swear  to.  It  is  no 
attribute  of  any  office  to  know  what  others  wiU  testify,  or 
to  guarantee  that  they  will  testify  in  a  specified  way. 

How  can  such  "evidence"  be  relevantly  or  successfully 
disputed!  The  notice  does  not  prove,  or  even  say,  that  what 
iB  stated  in  the  notice  is  in  fact  true.  It  but  says  what  the 
county  attorney  expects  the  witness  will  say.  It  would  not 
join  issue  to  show  that  the  evidence  expected  is  untrue.  There 
is  no  claim  that  it  is  true.  All  that  could  be  answered  is  that 
the  county  attorney  does  not  expect  such  testimony,  and  that 
petitioner  believes  that,  though  it  be  expected,  it  will  never 
be  given — ^all  a  collateral  dispute  that  does  nothing  for  set- 
tling the  one  in  fact  to  be  determined.  This  notice  is  not 
evidence  here,  and  we  next  examine  the  evidence  as  it  stands 
without  the  notice. 

II.    Twelve  decisions  exiunined  affirm  that  consideration 

should  be  given  the  fact  that,  in  the  application,  the  trial  . 

court  saw  and  heard  the  witnesses.    Both  that  court  and  we 

lack  that  help.     Here,  both  act  on  written 

^*'  ^Sse^ap^*    evidence  alone.     We  cannot  agree  with  ap- 

l^tion  for      pellee  that,  in  such  circumstances,  or,  for  that 

Uc'opini'oS""     matter,  in  any,  we  should  give  it  weight  that 

''the  trial  court  is  familiar  with  local  condi- 
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tions  .  .  .  and  understands  the  nature  of  the  disposition 
of  the  defendant,  and  knows  about  the  witnesses  who  have 
testified".  To  do  so  would  approve  that  the  trial  judge  shall 
ascertain  what  ''local  conditions"  demand,  and  shall  let  what 
is  ascertained  enter  into  judicial  decision.  It  would  approve 
the  judge  in  making  and  acting  upon  private  inquiry  con- 
cerning the  disposition  of  petitioner.  Witnesses  on  the  appli- 
cation may  or  may  not  be  known  to  the  judge.  To  follow 
appellee,  we  should  give  weight  to  the  private  information 
he  obtains  or  has  concerning  these  witnesses,  who  testified  in 
writing  alone.  We  must  act  upon  the  record  before  the  trial 
judge,  and  upon  nothing  else.  Every  state  has  statutes  pro- 
viding for  a  change  of  forum  if  the  ''local  conditions"  are 
too  well  agreed  on  how  a  suit  should  be  decided.  If  a  strong 
local  sentiment  against  a  suitor  is  a  reason  why  a  tribunal 
should  not  be  allowed  to  decide  at  aU,  consulting  such  senti- 
ment is  no  argument  for  sustaining  a  decision  into  which  such 
sentiment  is  permitted — ^nay,  invited — ^to  enter.  We  are  not 
prepared  to  let  the  "town  meeting"  decide  or  influence  deci- 
sions here.  The  courts  are  still  the  refuge'of  those  who  are  in 
hopeless  minority  and  justly  or  unjustly  unpopular,  but  who 
invoke  the  justice  of  the  law. 


2. 


Decisions  on  bail  are  almost  altogether  fact  decisions  and, 
in  many,  seeing  the  witnesses  is  given  weight.  Many  we  have 
examined  do  not  set  out  the  facts.  Set  out  or  no,  it  is  of 
necessity  that  the  facts  considered  differ.  Where  we  are  able 
to  do  so,  even  an  attempt  to  analyze  their  facts  would  alone 
make  a  volume,  and  yet  the  analysis  profit  no  one.  Hie  cases 
exhibit  on  what  bail  has  been  granted  or  denied,  and  yet,  for 
the  reasons  stated,  fix  no  absolute  standard  for  decision. 

Of  forty  cases  examined,  in  two,  bail  was  allowed  on 
evidence  that  made  a  stronger  case  against  petitioner  than 
is  present  here.    In  one^  the  case  against  petitioner  was  not 


Digitized  by  VjOOQ IC 


Feb.  1916]  Ford  v.  Dillby.  283 

80  strong,  perhaps,  as  here,  and  bail  was  allowed.  In  two,  the 
case  against  the  petitioner  was  stronger  and  the  case  for  him 
weaker  than  here,  and  bail  was  allowed.  In  one,  guilt  was 
at  least  as  well  shown  as  here,  though  it  was  done  circum- 
stantially. It,  however,  was  weak  as  a  total.  Bail  was 
allowed.  In  sixteen,  the  case  against  the  relator  was  as  strong 
as  or  stronger  than  the  one  at  bar,  and  bail  was  allowed. 
In  twelve,  the  case  was  much  stronger  against  the  petitioner, 
and  bail  was  refused;  and  so  of  the  case  of  Finlen,  (Nev.)  18 
Pac.  827,  828,  wherein  the  case  for  the  petitioner  was  much 
weaker.  In  two,  the  case  against  petitioner  was  stronger 
and  the  case  made  for  him  weaker,  and  bail  was  denied ;  and 
in  one,  the  cas^  against  relator  was  much  stronger,  and  bail 
was  allowed. 

In  Ex  parte  Suddaih,  (Tex.)  8  S.  W.  479,  denial  of  bail 
was  reversed  because  the  evidence  tended  to  show  that  de- 
ceased drew  first;  in  Ex  parte  Kingy  (Ala.)  5  So.  863,  because 
it  tended  to  show  deceased  was  the  aggressor;  in  Ex  parte 
Hope,  (Tex.)  15  S.  W.  602,  because  the  belief  was  raised  that 
the  killing  was  in  self-defense. 

3. 

That  petitioner  is  charged  as  an  accessory  affects  noth- 
ing, here.  It  is  stiU  necessary  to  determine,  upon  the  com- 
petent and  relevant  testimony,  whether  the  evidence  of  his 

guilt  justifies  the  denial  of  bail.    To  be  sure, 

^^'  offense^aiJ^    ^^®  ^^^  ^  *^  acccssory  in  a  premeditated 

fiSitevidwIce.   murder  must  be  indicted,  tried  and  punished 

as  a  principal.  Code  Sec.  5299.  But  that 
adds  nothing  to  the  proof  that  the  accessory  is  guilty  of 
premeditated  murder.  The  statute  does  not  make  such  acces- 
sory guilty  thereof  because  the  one  whom  he  aided  is.  The 
one  who  aids  another  who  commits  a  homicide  with  malice 
aforethought  and  specific  intent  to  kill  might  help  without 
having  such  malice  or  intent.    State  v.  Smith,  100  Iowa,  at  3, 
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4.  And  see  Ex  parte  Bryant,  34  Ala.,  at  277 ;  Ex  parte  Smith, 
(Tex.)  5  S.  W.,  at  101 ;  Street's  case,  43  Miss.,  at  18 ;  Ex  parte 
Jack,  (Miss.)  22  So.  188;  Territory  v.  Benaii,  1  Mart.  (La.) 
77. 

III.    That  the  cases  afford  us  no  standard  for  decision 

does  not  relieve  us  from  adopting  one  and,  since  we  are  acting 

as  an  appellate  court,  from  furnishing  a  guide  for  this 

jurisdiction  by  announcing  the  standard  we 

18.  Bail:  capital     adopt, 
offense  :ap-        «^'^f«* 

£ittt VmSro^r  ^^  *^®®  ^^h  appellee  that  we  should 

t£^^^'  not  proceed  as  a  substitute  jury.  We  agree 
with  his  statement  that  it  should  not  be  con- 
tended that  ^'a  coprt  should  guess  what  the  jury  may  do, 
and  the  experience  of  the  lawyers  and  courts  is  that  juries 
frequently  do  the  opposite  from  what  they  are  expected  to 
do".  And  it  has  been  declared  that  if,  ^'in  the  opinion  of  the 
judge,  the  proof  is  not  evident,  what  right  has  he  to  indulge 
in  suppositions  at  all?  If  his  judgment  favors  the  granting 
of  bail,  his  obligation  to  duty  should  enforce  it,  without  in- 
dulging in  speculations  as  to  what  a  jury  might  do  in  the 
premises".  The  deduction  of  appellee  is  that,  as  the  court 
should  not  decide  by  speculating  on  how  a  jury  would,  there- 
fore, the  only  test  that  is  proper,  and  which  he  declares  is 
"the  universal  rule  announced  by  a  majority  of  the  courts 
of  the  country,  as  stated  in  the  leading  encyclopedia",  and  the 
only  one  which  '^ furnishes  the  court  a  definite  and  fixed  rule 
by  which  to  be  governed",  is  a  rule  which  was  first  an- 
nounced in  Commonwealth  v.  Keeper,  1  Ashmead,  183,  and  2 
Ashmead,  227,  by  the  Court  of  Common  Pleas  of  Pennsyl- 
vania, somewhere  about  the  year  1808,  and  is  this : 

**It  is  difficult  to  lay  down  any  precise  rule  for  judicial 
government  in  such  a  case,  but  it  would  seem  a  safe  one  to 
refuse  bail  in  a  case  of  malicious  homicide,  where  the  judge 
would  sustain  a  capital  conviction  pronounced  by  a  jury  on 
evidence  of  guilt  such  as  that  exhibited  on  the  application  to 
bail,  and  to  allow  bail  where  the  prosecutor's  evidence  was  of 
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less  efficacy.  This  appears  to  afford  a  practical  test  by  which 
the  question  of  admitting  to  or  refusing  bail  in  malicious 
homicide  may  be  readily  solved." 

This  has  been  followed,  usually  without  more  than  naked 
approval,  in  Alabama,  California,  Colorado,  Florida,  some 
subordinate  courts  of  New  York,  an  old  case  in  Ohio,  in  Texas 
and  Wyoming.  Though  thus  followed,  it  is,  nevertheless,  far 
from  being  the  fact  that  it  is  a  rule  universally  followed.  It 
has  been  repudiated  directly.  It  has  been  repudiated  by 
necessary  implication  when  apparently  endorsed.  And  we 
think  it  will  presently  be  made  to  appear  that  those  who 
dissent  exhibit  the  better  reason;  and  in  view  of  this  our 
I>osition,  it  is  passing  strange-  that  the  dissent  should  criticize 
the  opinion  for  approving  this  rule. 


This  rule  is  directly  repudiated  in  Ex  parte  BrideweU, 
57  Miss.,  at  42,  43.  This  case,  overruling  Street's  case,  43 
Miss.  1,  29,  for  approving  of  this  rule,  holds  that  to  apply  it 
'^is  plainly  violative  of  the  organic  law".  It  is  pointed  out 
that  this  rule  errs  in  '^  failing  to  give  due  effect  to  a  verdict 
of  conviction";  and  to  the  effect  such  effect  has  on  the  diffi- 
culty of  setting  a  conviction  aside — ^and  the  BrideweU  case 
concludes : 

"Where  no  error  of  law  has  been  committed  to  the 
prejudice  of  the  accused,  the  verdict  will  not  be  set  aside 
unless  the  court  can  say  that  it  is  without  evidence  to  support 
it,  or  that,  upon  a  review  and  inspection  of  all  the  evidence, 
the  finding  is  plainly  erroneous.  To  apply  such  a  test  to  a 
proceeding  for  bail,  and  to  declare  that  it  will  be  denied  unless 
the  relator  has  demonstrated  that  the  evidence  against  him  is 
of  a  like  unsatisfactory  character,  is  to  reverse  the  constitu- 
tional requirement  that  it  shall  be  granted  unless  the  proof 
of  guilt  be  evident  or  the  presumption  great." 

In  all  this,  the  BrideweU  case  is  approved  in  Ex  parte 
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Smith,  (Tex.)  5  S.  W.  99,  and  followed  in  In  re  Thomas, 
(Okla.)  39  L.  R.  A.  (N.  S.)  777,  to  the  extent  of  a  statement 
that  the  Pennfifylvania  rule  is  unmindful  of  the  inherent  right 
to  life,  liberty,  and  the  pursuit  of  happiness  of  the  citizen, 
and  casts  a  burden  upon  those  charged  with  capital  offenses 
not  contemplated  by  the  law. 


3. 


The  Pennsylvania  rule  is  that,  unless  the  evidence  upon 
an  application  for  bail  is  such  as  that  a  conviction  resting  on 
like  evidence  would  be  set  aside  by  an  appellate  court  for 
non-support,  bail  must  be  denied.  It  follows  that  every  de- 
cision which  allows  bail  on  a  record  upon  which  an  appellate 
court  would  not  set  aside  a  conviction  repudiates  such  rule, 
even  if  in  words  it  approves  the  rule.  Keeping  this  in  mind, 
it  wiU  appear  that,  so  far  from  being  universally  followed, 
the  Pennsylvania  rule  is  almost  imiversally  repudiated.  The 
books  are  filled  with  cases  in  which  bail  is  granted  for  reasons 
upon  which  no  appellate  court  would  disturb  a  conviction,, 
and  upon  considerations  that  isould  not  enter  into  a  review 
of  a  conviction. 

a.  The  appellate  court  will,  in  a  criminal  case,  more 
readily  interfere  with  a  verdict  contrary  to  the  weight  of  the 
evidence  that  it  will  in  a  civil  case.  State  v.  Tondinsoa,  11 
Iowa  401.  The  sum  of  this  appellate  rule  is  that,  proceeding 
carefully  and  cautiously,  a  conviction  will  be  set  aside  if 
clearly  contrary  to  the  weight  of  the  evidence.  State  v. 
Pilkington,  92  Iowa  92;  State  v.  Reinheimer,  109  Iowa  624; 
State  V.  Woolsey,  30  Iowa  251. 

So  far  from  being  universally  held  that  bail  must  be 
denied  unless  the  clear  weight  of  the  evidence  proves'  inno- 
cence,— ^the  Pennsylvania  rule, — it  is  the  universal  holding 
that  bail  must  be  granted  unless  the  clear  weight  of  the  evi- 
dence makes  evident  proof  of  guilt. 

b.  So  far  from  being  held  that  the  application  fails 
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unless  innocence  is  made  manifest,  it  has  been  often  ruled 
that,  if  the  ''proof  stands  indifferent  whether  the  accused  is 
guilty  or  innocent,  the  rule  generally  is  to  admit  him  to  bail." 
King  v.  Fartier,  Rap.  Jud.  Quebec,  13  B.  R.  251  (1  Ann. 
Cas.  10) ;  Ex  parte  McAnatty,  53  Ala.,  page  495;  2  Hawkins' 
Pleas  of  the  Crown,  Chap.  15,  paragraphs  20  and  80 ;  People 
.  V.  Oaodwin,  1  Wheel.  Crim.  (N.  Y.)  443;  People  v.  Perry,  8 
Abb.  Pr.,  N.  S.  (N.  Y.)  27  ;PeopU  v.'Shattuck,  6  Abb.  N.  Cas. 
(N.  Y.)  at  37. 

e.  Bail  will  be  granted  if  there  be  substantial  conflict 
as  to  any  element  essential  to  a  capital  offense.  It  has  been 
very  numerously  held  that,  when  there  is  such  conflict,  the 
proof  cannot  be  said  to  be  so  evident  as  to  preclude  admission 
to  bail.  5  Cyc,  page  67 ;  Ex  parte  Wray,  30  Miss.,  at  681 ; 
Ex  parte  Bryant,  34  Ala.,  at  277 ;  Beady  v.  Commonwealth, 
9  Dana,  •  38,  40;  VUery  v.  Commonwealth,  8  B.  Mon.  3,  4; 
Wingate  v.  The  Bepvblic,  found  digested  in  Alexander's 
Texas  Digest,  page  230 ;  Ex  parte  Banks,  28  Ala.  89 ;  Ex  parte 
Croom,  19  Ala.  561,  570;  Ex  parte  Simonton,  9  Port.  (Ala.) 
'390,  392  (33  Am.  Dec.  320) ;  Ex  parte  McCrary,  22  Ala.  65. 
And  so  if  there  be  a  well  founded  doubt  as  to  whether  it  be 
murder  in  the  first  degree.  Franks  v.  State,  (Ala.)  65  So.  857. 
And  Bex  v.  Marks,  3  East  165  (2  East  [New  Ed.]  91),  holds 
that  the  court  will  bail  "wherever  there  is  any  doubt  either 
on  the  law  or  the  fact  of  the  case"; 

It  has  been  further  held  that,  while  a  mere  conflict  of 
testimony,  even  upon  a  vital  issue,  does  not,  of  itself,  entitle  a 
defendant  held  for  murder  to  be  admitted  to  bail, — In  re 
Troia,  (Calif.)  28  Pac.  231;  In  re  Finlen,  (Nev.)  18  Pac,  at 
832,  833;  Ex  parte  Smith,  (Tex.)  5  S.  W.,  at  102;  In  re 
Thomas,  (Okla.)  93  Pac.  980;  Schmidt  v.  Simm^ons,  (Ind.)  36 
N.  E.  516;  Ex  parte  Weaver,  55  Ala.  250;  Price  v.  State, 
(Tex.)  26  S.  W.  624;  Bex  v.  Greenwood,  2  Strange  1138;  Ex 
parte  Jones,  (Tex.)  20  S.  W.  983;  Ex  parte  Foster,  5  Tex. 
App.,  at  646,  647, — still,  if,  on  the  evidence  considered  as  a 
whole,  including  the  conflict,  a  reasonable  doubt  of  the  de- 
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fendant's  guilt  of  murder  is  generated  when  the  evidence  is 
80  considered,  bail  should  be  granted — Ex  parte  BoUin, 
(OUa.)  109  Pac.  288 ;  that  the  prisoner  should  have  the  benefit 
of  such  reasonable  doubt  as  arises  in  the  mind  of  the  court 
when  it  attempts  to  reconcile  the  testimony,  and  if  then,  on 
the  whole  case,  a  reasonable  doubt  is  entertained,  the  accused 
should  be  admitted  to  bail — Ex  parte  Jones,  20  Ark.  9 ;  but 
that,  if  so  considering  the  evidence  does  not  create  a  reason- 
able doubt  on  whether  accused  is  guilty  of  a  capital  offense, 
bail  should  be  denied.  Ex  parte  Dykes,  (Olda.)  117  Pac  724; 
Ex  parte  Smith,  (Okla.)  99  Pac.  893;  In  re  Thomas,  (Olda.) 
93  Pac.  980. 

Ex  parte  Evers,  (Tex.)  16  S.  W.  343,  says  that,  keeping 
in  mind  the  presumption  that  the  action  of  the  trial  judge 
is  right,  "  'if,  upon  the  whole  testimony  adduced,  the  court 
entertains  a  reasonable  doubt  whether  the  relator  committed 
the  act,  or  whether,  in  so  doing,  he  was  guilty  of  a  capital 
offense,  bail  should  be  granted'."  A  dissent  in  Ex  parte 
Smith,  (Tex.)  5  S.  W.,  at  111,  113,  which  dissent  later  became 
the  view  of  the  court,  declares  it  is  for  the  court  or  judge 
that  hears  the  testimony  to  consider  the  evidence  as  a  whole ; 
and  if,  by  the  entire  evidence,  a  reasonable  doubt  of  guilt 
of  a  capital  offense  is  generated,  bail  should  be  granted.  Ac- 
cording to  Ex  parte  BrideweU,  57  Miss.  39,  bail  should  be 
allowed  where  there  is  a  reasonable  doubt  of  whether  accused 
committed  the  cringe.  And  see  Ex  parte  Pettis,  (Tex.)  131 
S.  W.  1081,  and  Ex  parte  Curtis,  (Calif.)  28  Pac.  223. 

In  few  words,  these  hold  that,  if  there  be  a  substantial 
conflict  on  some  element  vital  to  a  non-bailable  offense,  this 
raises  a  reasonable  doubt,  and  that  bail  is  due  if  a  reasonable 
doubt  exists. 

But  we  hold  that  conflict  will  not  justify  setting  aside  a 
conviction.  State  v.  Falconer,  70  Iowa  416.  And  we  will 
not  reverse  a  conviction  because  we  entertain  a  reasonable 
doubt  of  guilt,  and  hold  that,  on  whether  the  evidence  estab- 
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lishes  guilt  beyond  reasonable  doubt,  the  verdict  is  conclu- 
sive.   State  V.  Pray,  126  Iowa,  at  253. 

d.  It  has  been  held  bail  should  be  allowed  where  only 
a  '* probability  of  guilt  is  shown" — Oainey  v.  Staie,  (Fla.)  29 
So.  405;  Ex  parte  Nathan,  (Fla.)  50  So.  38,  40— and  **when 
the  evidence  does  not  produce  entire  conviction,  though  it 
makes  in  the  mind  a  belief  of  the  party's  guilt" — State  v. 
Wiley,  64  N.  C.  821. 

Would  we  set  aside  a  conviction  because,  in  our  opinion, 
no  more  than  a  probability  of  guilt  was  shown,  or  though, 
while  the  evidence  caused  to  believe  appellant  was  guilty, 
it  did  not  produce  our  ** entire  conviction"? 

e.  So  far  from  holding  that  bail  will  be  denied  unless 
the  clear  weight  of  the  evidence  shows  petitioner  is  not  guilty 
of  a  capital  crime,  cases  hold  that  bail  should  be  allowed  unless 
the  proof  of  such  guilt  is  plain,  clear  and  obvious — ^so  says  Ex 
parte  Russell,  (Tex.)  160  S.  W.,  at  76;  unless  the  proof  is 
"clear  to  the  mind,  obvious,  plain,  apparent,  manifest,  notori- 
ous, palpable"  {Ex  parte  Foster,  5  Tex.  App.,  at  647);  is 
"clear  to  the  vision, — especially,  clear  to  the  understanding, 
and  satisfactory  to  the  judgment",  is  "manifest,  plain,  clear, 
obvious,  visible,  apparent,  conclusive,  indubitable,  palpable, 
notorious".    State  v.  Kauffman,  (S.  D.)  108  N.  W.  246. 

Conceive  of  reversing  a  conviction  because  the  appellate 
court  thought  the  evidence  fell  short  of  meeting  such  standards 
as  these! 

f.  Bail  has  been  granted  in  very  many  cases  because 
the  judges  weighing  the  evidence  practically  as  a  jury  have 
failed  to  become  satisfied  that  the  proof  of  guilt  was  suffi- 
ciently clear  and  strong  to  justify  the  denial  of  bail.  People 
V.  Hyler,  2  Park.  Grim.  Rep.  (N.  Y.)  570;  In  re  Haigler, 
(Ariz.)  137  Pac.  423,  424;  United  States  v.  MarshaU,  26  Fed. 
Cas.  15,726  a;  Ex  parte  Bryant,  34  Ala.,  at  277;  Ex  parte 
Miller,  41  Tex.,  at  214;  Ex  parte  Baronnet,  16  Eng.  Law  & 
Equity,  365;  In  re  Lasasso,  (Colo.)  24  Pac.  1080,  1081;  Ex 
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parte  Wray,  30  Mias.,  at  679;  Ex  parte  Dykes,  83  Ala.  114; 
In  re  Wilson,  (Tex.  App.)  13  S.  W.  609;  State  v.  Crocker, 
( Wyo.)  40  Pac.  681,  686 ;  People  v.  Tinder,  19  Calif.  539. 

The  consideration  includes  tiie  existence  of  mitigating  cir- 
cumstances (State  V,  Klingman,  14  Iowa,  at  407,  408),  and 
matter  of  justification.  5  Cyc,  65,  66;  Ex  parte  Hope,  (Tex.) 
15  S.  W.  602;  Ex  parte  Suddath,  (Tex.)  8  S.  W.  479;  Ex 
parte  King,  (Ala.)  5  So.  863;  State  v.  Wicks,  B.  M.  Charlt 
(Ga.)  139. 

We  would  not  reverse  because  we  found  evidence  tending 
to  show  some  mitigating  or  justifying  circumstances. 

g.  We  should  reverse  a  conviction  with  a  death  sentence 
if  there  was  merely  enough  evidence  to  have  justified  indict- 
ment; or  it  amounts  to  no  more  than  proof  that  there  is 
probable  cause  for  charging  accused  with  murder.  Yet  bail 
has  been  denied  in  such  state  *of  the  evidence.  In  re  CoUins, 
11  Abb.  Prac.  (N.  Y.)  406;  In  re  Thomas,  (OUa.)  39  L.  E. 
A.  (N.  S.),  at  775,  776. 

h.  Still  another  condition  of  evidence  which  will  justify 
bail  can  never  arise  in  appellate  review  of  whether  a  con- 
viction is  supported  by  the  clear  weight  of  the  evidence.  It  is 
this :  In  some  few  cases,  bail  was  granted  because  it  is  found 
that  a  jury  will,  on  the  evidence  before  the  court,  not  be  likely 
to  assess  the  death  penalty,  even  if  it  might  b^  sustained  in 
so  doing ;  and  where  the  evidence  is  held  to  be  not  so  strong  as 
that  the  acccused  is  likely  to  flee  in  fear  of  death.  Ex  pcurte 
Stephenson,  (Tex.)  160  S.  W.  77. 

Self -evidently,  this  is  no  inquiry  into  whether  the  jury 
will  be  sustained  if  it  do  impose  the  death  penalty,  but 
whether  the  evidence  is  not  such  as  that  it  is  improbable  it 
will  impose  the  penalty,  even  if  sustainable  in  doing  it,  or  is 
not  so  strong  as  to  make  the  accused  feel  that  his  execution  is 
inevitable. 

i.  According  to  these  few  cases,  the  evidence  is  to  be 
considered  with  reference  to  the  purpose  of  bail ;  an  inquiry 
is  to  be  made  whether  it  so  strongly  indicates  the  death  penalty 
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may  be  inflicted  as  that^  because  ''all  a  man  hath  will  he  give 
for  his  life",  bail  will  not  produce  the  prisoner  for  triaL  So 
considered,  say  these,  bail  should  be  granted  ''when  a  serious 
doubt  exists  as  to  the  guilt  of  the  accused,  giving  him  the 
benefit  of  every  reasonable  doubt".  If  his  guilt  is  beyond 
dispute,  the  general  rule  is  not  to  grant  bail  "unless  the 
opportunity  to  escape  does  not  appear  to  be  possible,  and  the 
probability  of  his  appearing  for  trial  is  consequently  consid- 
erable, if  not  sure".  King  v.  Fortier,  Rap.  Jud.  Quebec,  13 
B.  E.  251  (1  Ann.  Cas.,  10) ;  State  v.  Crocker,  (Wyo.)  40  Pac. 
681,  687;  1  Bishop  Crim.  Procedure,  (2d  Ed.)  Sec.  255; 
State  V.  Kauffman,  (S.  D.)  108  N.  W.  246,  People  v.  Dixon, 
3  Abb.  Pr.  (N.  Y.)  395  (4  Park.  Crim.  [N.  Y.],  651) ;  State 
V.  Hemdon,  (N.  C.)  12  S.  E.  268,  270.  Surely  that  is  not 
the  Pennsylvania  test.  No  such  consideration  could  enter 
into  a  review  of  a  conviction. 

j.  The  Pennsylvania  test  does  not  commend  itself  to  us, 
because  to  justify  the  denial  of  bail  merely  because  an  appel- 
late court  would  not  set  aside  a  capital  conviction  on  the  evi- 
dence before  it  on  the  appeal  from  an  order  denying  bail 
is  not  a  liberal  treatment  of  the  evidence;  and  constitutional 
and  statute  provisions  as  to  bail  require  "fair  and  liberal  con- 
struction" in  passing  on  the  evidence.  5  Cyc,  64,  65,  citing 
People  V.  Baker,  10  How.  Pr.  (N.  Y.)  567,  and  BeaU  v.  State, 
39  Miss.  715. 

k.  By  declaring  for  a  test  of  its  own,  McAnatty's  case, 
53  Ala.,  at  page  498,  militates  against  the  Pennsylvania  test. 
The  rule  of  the  McAnaUy  case  is:  "If  the  proof  is  evident  or 
the  presumption  great,  if  the  evidence  is  dear  and  strong, 
leading  a  well  guarded  and  dispassionate  judgment  to  the 
conclusion  that  the  offense  has  been  committed,  that  the 
accused  is  the  guilty  agent,  and  that  he  would  probably  be 
punished  capitally  if  the  law  is  administered,  bail  is  not  a 
matter  of  right".  This  is  followed  expressly  in  In  re  Losasso, 
(Col.)  24  Pac.  1080,  1082,  and  in  In  re  Thomas,  (OHa.)  93 
Pac.  980.    Perhaps  in  some  instances,  without  mention  of  the 
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parent  case,  this  rule  is,  in  terms,  adopted  in  Texas,  and  in 
the  cases  of  Ex  parte  Foster,  5  Tex.  Court  of  Appeals  625  ;Ex 
parte  Beacom,  12  Tex.  Court  of  Appeals,  at  322;  Ex  parte 
Evers,  (Tex.)  16  S.  W.  343;  Ex  parte  Coldiron,  15  Tex.  App. 
464,  472;  Ex  parte  Stephenson,  (Tex.)  160  S.  W.  77;  and  see 
Ex  parte  Smith,  (Tex.)  5  S.  W.,  at  101,  and  Ex  parte  Miller, 
41  Tex.,  at  214. 

IV.  About  all  that  this  makes  clear  is  that  the  decisions 
in  other  jurisdictions  afford  us  no  standard  for  performing 
our  instant  duty,  and  that  the  one  urged  by  the  defendant  is 

an  improper  one.    But  even  this  much  does 
19.  Bail:  capital    '^^^^  plain  that  it  is  our  duty  to  do  the 
"proofovi-        deciding.    While  we  do  not  go  with  the  Indi- 
Bumptio?^*       ai^a  court  that  tries  such  an  appeal  as  this 
S^testf  ^~     de  novo,  it  is  well  settled,  even  if  some  of  the 
cases  by  generalizing  seem  to  approve  of  a 
contrary  holding,  that  we  cannot  substitute  for  judicial  con- 
sideration an  investigation  of  whether,  on  the  evidence  before 
us,  a  jury  should  convict,  nor  whether,  if  it  would  convict,  an 
appellate  court  would  sustain  the  conviction.    In  re  Finlen, 
(Nev.)  18  Pac.  827,  829;  Ex  parte  Kiitrel,  20  Ark.,  at  507; 
State  V.  Crocker,  (Wyo.)  40  Pac,  at  687,  696;  Ex  parte  Rich- 
ards, (Ind.)  1  N.  E.,  at  640;  Ex  parte  Nathan,  (Pla.)  50  So. 
38,  40 ;  Cowell  v.  Patterson,  49  Iowa,  at  516,  517 ;  Zn  re  Losasso, 
(Col.)  24  Pac,  at  1081 ;  /Scfcmid^  v.  Simmons,  (Ind.)  36  N.  B. 
at  516;  State  v.  Summons,  19  Ohio,  at  140;  Ex  parte  MiUer, 
41  Tex.  213. 

V.  While  no  one  of  them  does  this,  yet  the  cases  which 
we  have  analyzed  in  illustrating  that  the  rules  upon  which 
courts  proceed  in  granting  bail  are  inconsistent  with  the 
Pennsylvania  rule,  do,  in  their  sura,  indicate  the  true  rule. 

While  we  fully  recognize  that  no  test  can  be  formulated 
which  will,  as  a  hard  and  fast  rule,  serve  in  all  cases,  we  have, 
on  great  consideration,  reached  the  conclusion  that  we  should 
not  weigh  the  evidence  as  a  jury — should,  if  the  testimony 
heard  by  the  district  court  is  largely  oral,  give  that  fact  a(»ne 
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consideration — ^and  should  grant  bail  if,  upon  the  evidence  as 
a  whole,  weighed  with  judicial,  dispassionate  and  guarded 
judgment,  there  is  an  abiding  belief  that  respondent  has 
failed  to  show  that  accused  is  the  guilty  agent  in  the  commis- 
sion of  a  capital  offense,  of  which  he  will  probably  be  con- 
victed, if  the  law  is  properly  administered.  Putting  it  con- 
cretely, proof  of  capital  guilt  is  evident  only  when  the  evi- 
dence, on  its  face  and  unexplained,  excludes  any  other  reason- 
able conclusion.  The  presumption  of  such  guilt  is  great  when 
the  circumstances' testified  to  are  such  that  inference  of  guilt 
naturally  to  be  drawn  therefrom  is  strong,  clear  and  con- 
vincing to  the  unbiased  judgment  and  is  such  as  to  exclude 
all  reasonable  probability  of  any  other  conclusion. 

We  are  abidingly  convinced  that  the  proof  here  does  not 
meet  this  standard.  It  follows  that,  on  appeal  of  plaintiff, 
the  order  below  must  be  overruled,  and  plaintiff  admitted  to 
bail.  On  consideration  of  the  record  and  of  the  law  germane 
to  such  question,  it  is  ordered  that  petitioner  be  admitted  to 
bail  in  $10,000,  with  sureties  to  be  approved  either  by  the 
clerk  of  this  court  or  that  of  the  court  appealed  from,  at  the 
option  of  the  petitioner. 

On  the  appeal  of  plaintiff, — Reversed.  The  appeal  of 
defendant  is — Dismissed, 

liADD,  Weaver  and  Qaynor,  JJ.,  concur.  Evans,  C.  J., 
dissents  in  part.  Deemer  and  Preston,  JJ.,  dissent.  All  con- 
cur on  dismissal  of  defendant's  appeal. 

Deemer,  J.,  dissenting. — I  gather,  from  reading  the 
opinion,  that  it  announces  the  following  propositions: 

1.  The  indictment  found  against  petitioner  stands  for 
nothing;  it  does  not  make  out  even  a  prima- facie  case  against 
the  petitioner. 

2.  The  burden  is  upon  the  defendant  sheriff  to  show  that 
he  rightfully  detains  the  plaintiff  in  his  custody,  and  he  must 
show  not  only  that  he  holds  him  upon  a  proper  warrant,  but 
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also  that  it  was  founded  upon  sufficient  testimony.  In  other 
words,  he  cannot  justify  by  showing  that  he  holds  petitioner 
under  a  proper  warrant,  but  must  affirmatively  show  that  peti- 
tioner was  properly  indicated  upon  sufficient  testimony,  and 
that  this  testimony  established  the  crime  beyond  all  reason- 
able doubt,  or  created  a  great  presumption  of  guilt.  Whether 
or  not  the  sheriff  could,  under  the  majority  opinion,  intro- 
duce additional  testimony  to  that  found  in  the  minutes  taken 
of  the  testimony  before  the  grand  jury  is  not  clear  to  me, 
from  reading  the  opinion.  My  impression  gained  from  it  is 
that  no  other  testimony  may  be  considered  save  that  appear- 
ing in  the  minutes  of  the  testimony ;  for  it  is  said  it  is  this,  and 
this  only,  upon  which  the  indictment  was  found.  I  must 
respectfully  dissent  from  these  conclusions.  In  the  first  place, 
the  overwhelming  weight  of  authority  in  this  country  is  to 
the  effect  that  the  indictment  makes  out  a  prima-facie  case, 
and  that  the  burden  is  upon  the  petitioner,  in  a  habeas  corpus 
case,  to  overcome  the  presumption  and  show  that  he  is  entitled 
to  bail.  See  Ex  parte  Fraley,  (Okla,)  109  Pac  295;  In  re 
Thomas,  (Okla.).93  Pac.  980;  State  v.  Jenkins,  (La.)  50  So. 
321;  Eight  v.  United  States,  Morris  (Iowa),  •407;  Ex  parte 
Alexander,  59  Mo.  598;  In  re  Ooam,  (Mo.)  12  S.  W.  635  (17 
Am.  St.  571),  and  note  to  81  Am.  Dec.  87,  70  Am.  St.  742,  and 
39  L.  R.  A.  (N.  S.)  752.  But  one  case  seems  to  hold  to  the 
contrary,  and  that  is  Ex  parte  Newman,  (Tex.)  41  S.  W.  628. 
This  rule  prevails,  no  matter  what  the  view  of  the  court  as 
to  the  conclusive  or  inconclusive  character  of  the  indictment. 
The  reason  for  the  conclusion  of  the  majority  seems  to  be : 

1.  The  state  has  the  better  knowledge  as  to  what  the 
testimony  is  against  the  petition  than  the  petitioner ;  and  the 
case  is  said  to  be  like  unto  one  where  a  party  is  charged  with 
doing  an  act  without  a  license.  I  cannot  believe  that  anyone 
has  better  knowledge  as  to  the  facts  of  a  case  than  the  man 
who  is  charged  with  the  offense.  He  is  generally  the  only  man 
in  the  world  who  knows  all  the  facts  and  has  the  best  knowl- 
edge as  to  who  the  witnesses  are,  either  for  or  against  him; 
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and  he  also  abflolntely  knows  whether  their  testimony  is  true 
or  false.  As  the  reason  for  making  an  exception  to  the  rule 
fails,  the  exception  must  necessarily  do  so. 

2.  It  is  insisted  that,  at  every  stage  of  the  proceedings, 
a  defendant  is  presumed  to  be  innocent,  and  in  every  action 
involving  an  investigation  into  a  charge  of  crime,  the  burden 
is  upon  him  who  affirms,  to  establish  the  crime.  It  is  suffi- 
cient to  say  that  this  court  has  held,  according  to  the  almost 
universal  rule,  that  this  presumption  obtains  only  when  the 
ease  is  on  jSnal  trial.  In  all  other  proceedings,  an  indictment 
is  at  least  prima-f acie  evidence  of  the  commission  of  the  crime 
as  charged.  The  cases,  or  many  of  them,  are  cited  in  the 
Highi  case,  Morris  (Iowa)  •407.  Whatever  the  change  in  our 
Constitutional  or  statute  law,  there  has  been  no  change  which, 
in  my  opinion,  aflfects  this  rule.  I  affirm  that,  in  every  habeas 
corpus  case,  the  burden  is  on  the  petitioner  to  show  that  he  is 
entitled  to  his  discharge.  If  this  were  not  true  a  warrant 
would  be  no  protection  to  an  officer;  for  he  would  have  to 
justify  the  correctness  of  the  trial  court's  conclusion  in  the 
first  instance  that  the  man  indicted  for  murder  was  not 
entitled  to  bail.  This  is  not  a  motion  by  petitioner  to  be 
admitted  to  bail,  but  a  habeas  corpus  case,  where  petitioner 
alleges  and  must  allege  that  he  is  wrongfully  restrained  of  his 
liberty  by  the  defendant,  and,  under  the  majority  opinion,  if 
defendant  does  not  justify  by  showing  something  aside  from 
the  indictment,  order  of  the  court,  and  the  warrant  under 
which  he  holds  the  prisoner,  then  the  petitioner  shall  be  dis- 
charged. I  think  that,  under  every  known  rule  applicable  to 
habeas  corpus  cases,  the  burden  is  upon  the  petitioner  to  show 
that  defendant  was  unlawfully  restraining  him  of  his  liberty, 
and  not  upon  the  defendant  to  do  more  than  to  show  that  he 
holds  him  on  a  lawful  commitment  issued  without  right  to  bail. 
Starting  with  the  presumption  that  the  petitioner  is  presumed 
to  be  innocent  of  the  entire  charge,  the  majority  then  proceed 
to  treat  the  case  upon  testimony  offered  by  the  petitioner, 
which  consisted  of  nothing  more  than  the  fragmentary  min- 
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utes  of  the  testimony  before  the  grand  jury,  attached  to  the 
indictment.  It  might  be  observed  in  this  connection  that  the 
petitioner  believed  he  had  the  burden;  for  he  assumed  the 
burden  and  introduced  whatever  testimony  there  is  in  the 
case,  save  the  statement  or  notice  of  the  county  attorney  as 
to  additional  testimony  he  proposed  to  offer  on  the  trial.  It 
should  also  be  observed  that  the  petitioner  did  not  call  any 
witnesses;  did  not  go  on  the  stand  himself;  did  not  ask  to 
cross-examine,  the  witnesses  who  were  before  the  grand  jury ; 
and  offered  nothing  save  testimony  in  support  of  the  propo- 
sition that  he  was  guilty  of  the  crime  of  komicide.  I  under- 
stand the  majority  to  afSrm  that  in  no  event  can  anything 
be  considered  in  such  a  proceeding  as  this  save  the  testimony 
upon  which  the  grand  jury  acted,  and  as  this  is  preserved 
in  the  minutes,  this  is  the  only  testimony  which  may  be  con- 
sidered. I  respectfully  dissent  from  this  conclusion,  because, 
whatever  may  be  the  other  rules  involved,  this  proposition  is 
fraught  with  the  very  gravest  danger. 

I  assert  that  all  the  petitioner  did  in  this  case  was  to 
introduce  testimony  tending  to  show  that  he  was  guilty  of  a 
homicide.  The  majority  seem  to  think,  however,  that,  as  these 
minutes  constituted  all  of  the  State's  case  before  the  grand 
jury,  its  weakness  may  be  considered;  and,  having  asserted 
that  the  indictment  raises  no  presumption  of  any  kind,  they 
proceed  to  say  that  these  minutes  of  the  testimony  attached 
to  the  indictment,  fragmentary  though  they  be,  did  not  justify 
the  trial  court  in  denying  the  petitioner  a  right  to  bail.  The 
error  in  this  position,  as  I  view  it,  is  that,  no  matter  what  the 
presumption  arising  from  the  indictment,  the  minutes  of  the 
testimony  taken  before  the  grand  jury  should  not  be  treated 
as  if  they  were  depositions  and  contained  the  whole  of  what 
each  witness  testified  to  before  the  grand  jury.  No  one  con- 
tends that  they  embody  all  the  testimony.  They  are  neces- 
sarily fragmentary  in  character,  and  have  never  been  regarded 
in  this  state  as  anything  more  than  memoranda  signed  by 
the  witnesses.    Neither  the  witnesses  nor  the  State  are  in  any 
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way  concluded  thereby,  and  to  hold  the  State  strictly  thereto 
in  any  proceeding  is  to  do  it  a  grave  injustice.  The  matter  is 
one  easily  reached.  The  petitioner  may  caU  the  witnesses 
whose  testimony  is  relied  upon  and  cross-examine  them  on 
their  testimony  before  the  grand  jury  and,  in  addition,  may 
introduce  any  testimony  which  he  sees  fit  to  offer.  That  this 
is  the  ordinary  course  adopted  is  shown  by  many  authorities. 
See  In  re  Losasso,  24  Pac.  1080  (10  L.  R.  A.  847) ;  and  note 
to  39  L.  R.  A.  (N.  S.)  772-775. 

This  rule  seems  to  me  to  be  the  sensible  and  logical  one, 
and  I  dissent  from  the  view  that  nothing  may  be  considered 
on  such  a  hearing  as  this  but  the  testimony  attached  to  the 
indictment;  that  the  petitioner  may  rely  upon  the  weakness 
of  the  case  as  shown  by  these  minutes  as  if  they  contained  all 
the  testimony;  and  that  the  petitioner  is  not  compelled  to 
introduce  any  testimony  at  all.  I  affirm  that  it  is  a  wrong  to 
the  State  to  treat  these  fragmentary  minutes  of  the  testimony 
taken  before  the  grand  jury  as  the  entire  testimony  in  the 
case,  or  to  treat  them  as  depositions  binding  upon  the  State, 
or  to  treat  them  as  all  the  testimony  adduced  before  the 
grand  jury  and  to  make  an  order  admitting  to  bail  without 
any  showing  that  there  was  no  other  material  testimony  than 
that  disclosed  in  the  minutes.  I  need  only  cite  in  this  con- 
nection some  of  our  cases  holding  that  these  notes  are  not 
testimony ;  are  not  presumed  to  be  the  entire  testimony ;  and 
the  inconclusive  character  thereof.  See  State  v.  Ostrander,  18 
Iowa  435;  State  v.  Hay  den,  45  Iowa  11;  State  v.  Harlan,  98 
Iowa  458 ;  State  v.  Boomer,  103  Iowa  106 ;  State  v.  Mulhem, 
130  Iowa  46;  State  v.  Harris,  122  Iowa  78.  It  is  so  well  set- 
tled that  these  notes  are  not  supposed  to  contain  the  testi- 
mony in  detail  that  no  other  authorities  need  be  cited  to  show 
that  they  should  not  be  regarded  as  all  the  testimony  in  the 
case,  or  as  depositions.  The  majority  view  them  as  being  all 
the  testimony  and,  in  considering  the  effect  thereof,  scruti- 
nize and  criticize  them  as  if  they  were  depositions. 

As  the  State  is  not  bound  by  these  minutes,  and  the 
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indictment  may  rest  upon  testimony  which  was  not  embodied 
in  the  minutes,  and  as  there  is  no  showing  whatever  that  we 
have  all  the  testimony  as  if  it  were  by  deposition  before  us, 
I  think  the  petitioner  has  failed  to  show  that  he  is  illegally 
restrained  of  his  liberty.  Upon  such  a  hearing  as  this,  if  the 
indictment  raises  no  presumption,  how  can  it  be  said  that 
there  is  any  presumption  that  we  have  the  entire  testimony  on 
which  it  was  found  f  Moreover,  it  was  entirely  permissible 
for  the  State,  upon  this  hearing,  to  claim  that  not  all  the 
testimony  which  the  witnesses  would  give  was  set  out  in  the 
minutes;  and  if  the  petitioner  may  rely  upon  the  minutes, 
why  may  not  the  State,  through  its  own  officer,  the  county 
attorney,  by  a  statement  in  his  official  capacity,  in  open  court 
and  in  resistance  to  the  petitioner's  showing,  show  that  cer- 
tain witnesses  already  before  the  grand  jury  would  testify 
to  other  facts,  setting  them  out  1  This  statement  is  the  equiva- 
lent of  an  oath;  and  if  petitioner  may  rely  upon  ex  parte 
statements  as  minutes  before  a  grand  jury,  why  may  not  the 
State  show  by  affidavit  that  other  testimony  is  at  its  command 
which  supports  the  indictment  1  Much  is  made  in  the  opinion 
of  the  fact  that  this  court,  -on  the  showing  made,  would  not 
convict  the  petitioner  and  jSnd  that  he  should  be  punished  by 
hanging.  This,  to  my  mind,  misses  the  mark.  It  is  for  a 
jury  to  say,  in  such  cases,  what  the  punishment  shall  be,  and 
it  is  not  important  for  us  to  speculate  as  to  whether  it  would 
impose  the  death  penalty,  or  whether  we  would  do  so  on  the 
same  showing. 

In  all  jurisdictions  save  one,  so  far  as  I  have  been 
able  to  ascertain,  no  matter  what  the  rule  on  the  propositions 
of  law  I  have  been  discussing,  great  deference  is  paid  by  appel- 
late courts  to  the  decision  of  the  lower  court.  See  Jemagin  v. 
State,  (Qa.)  45  S.  E.  411 ;  Lester  v.  State,  33  Ga.  192 ;  Ex  parte 
Richardson,  (Ala.)  11  So.  316;  State  v.  Zummo,  (La.)  39  So. 
442;  Ex  parte  Mc Anally,  53  Ala.  495.  The  reason  for  this 
is  that  not  only  is  the  testimony  to  be  considered,  but  also 
the  inferences  to  be  derived  therefrom ;  and,  where  reasonable 
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minds  differ  as  to  the  inferences,  the  district  court,  being  on 
the  ground,  near  the  scene  and  in  the  midst  of  the  circum- 
stances attending  the  transaction,  is  better  able  than  we  to 
draw  the  proper  inferences  from  the  testimony  adduced,  par- 
ticularly where  that  testimony  is  fragmentary  and  does  not 
purport  to  be  all  on  which  the  indictment  was  founded.  Ex 
parte  Sloane,  (Ala.)  11  So.  14. 

Another  thing  which  merits  attention  in  this  case  is  the 
attempt  to  distinguish  the  rule  announced  in  Highi's  case, 
Morris  (Iowa),  •407,  supra.  As  pointed  out,  the  fundamental 
law  at  that  time,  being  the  Ordinance  of  1787,  provided  that 
"all  persons  shall  be  bailable  unless  for  capital  offenses,  where 
the  proof  shall  be  evident  or  the  presumption  great".  And 
the  statutory  law  at  that  time  provided  that  members  of  the 
grand  jury  might  be  required  by  the  court  to  testify  as  to 
the  evidence  given  by  every  witness  before  the  grand  jury. 
See  Blue  Book  of  1843.  So  that  it  was  entirely  competent 
for  any  defendant  to  ascertain  just  what  the  testimony  was 
against  him  before  the  grand  jury.  The  proceedings  of  the 
grand  jury  were  not,  therefore,  secret,  and  it  was  competent 
for  defendant  to  call  grand  jurors  and  have  them  disclose 
all  the  testimony  taken.  This  same  provision  is  found  in  sub- 
stance in  our  present  Code,  and  it  would  seem  that,  if  one 
wishes  to  know  the  entire  testimony  on  which  the  grand  jury 
acted,  he  should  call  the  members  of  that  body,  rather  than 
rely  upon  fragmentary  statements  taken  down  by  one  unskilled 
in  such  matters.  But  however  this  may  be,  no  reason  appears 
for  changing  the  fundamental  rule  announced  in  the  Eight 
case,  jJiat,  in  such  proceedings  as  this,  the  presumption  of 
innocence  does  not  come  to  defendant's  aid.  This  is  afSrmed 
in  many  cases  and,  to  my  mind,  is  eminently  sound.  Ex  parte 
Jones,  55  Ind.  176 ;  State  v.  Brewster,  35  La.  Ann.  605 ;  State 
V.  Crocker,  (Wyo.)  40  Pac.  681;  Bigdm  v.  State,  (Pla.)  26 
So.  711 ;  Ex  parte  White,  9  Ark.  222;  Ex  parte  Kendall,  100 
Ind.  599;  Robinson  v,  Dickerson,  (Ala.)  18  So.  729;  Lynch  v. 
People,  38  111.  494 ;  Ex  parte  Smith,  (Okla.)  99  Pac.  893 ;  State 
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V.  Hemdon,  (N.  C.)  12  S.  B.  268;  Ex  parte  Vaughan,  44  Ala. 
417;  Brown  v.  State,  (Ind.)  46  N.  E.  34;  Ex  parte  Fraley, 
(Okla.)  109  Pac.  295;  People  v.  Tinder  and  Smith,  19  CaL 
539. 

I  do  not  for  a  moment  contend  that  the  indictment  is 
conclusive,  but  it  does  raise  a  presumption  that  the  defendant 
therein  was  guilty  as  charged,  and  the  burden  is  on  him  to 
overcome  this  presumption.  This,  petitioner  in  this  case  has 
not  done,  or  attempted  to  do.  He  has  not  introduced  one  item 
of  testimony  in  his  own  behalf.  My  examination  of  the  cases 
confirms  me  in  the  belief  that  the  Texas  court  is  the  only  one 
which  gives  any  support  to  the  petitioner's  contentions,  and  it 
has  held  both  ways  on  the  proposition.  Finding  nothing  what- 
ever introduced  by  petitioner  which  in  any  way  overcomes  the 
presumption  arising  from  the  indictment,  I  am  clearly  of 
opinion  that  the  action  of  the  district  court  should  not  be  set 
aside. 

All  that  petitioner  offered  was  in  support  of  the  indict- 
ment ;  and,  as  the  minutes  of  the  testimony  are  not  conclusive 
upon  the  State,  mere  lack  of  testimony  as  shown  in  the  min- 
utes should  not  overcome  the  presumption  that  there  was 
sufScient  testimony  to  justify  the  finding  of  the  indictment. 
The  petitioner  should  have  called  the  grand  jurors,  called  and 
cross-examined  the  witnesses  upon  whose  testimony  the  indict- 
ment was  found,  introduced  his  own  testimony  or  that  of  his 
witnesses,  and  thus  overcome  the  presumption  raised  by  the 
indictment.  The  proper  procedure  in  such  cases  is  pointed 
out  in  Lynch  v.  People,  38  111.  494 ;  Lumm  v.  State,  3  Ind.  293 ; 
Ex  parte  Wolff,  57  Cal.  94;  Ex  parte  Hock,  68  Ind.  206; 
People  V.  Van  Home,  8  Barb.  158 ;  People  v.  Shattuck,  6  Abb. 
N.  C.  (N.  Y.)  33 ;  Ex  parte  KendaU,  100  Ind.  599. 

Much  more  might  be  said  against  the  rules  announced  in 
the  opinion,  but  time  will  not  permit.  The  real  propositions 
involved  are  few,  and  yet  so  much  is  said  in  the  opinion  by 
way  of  argument  and  illustration  that  it  has  been  difficult  for 
me  to  really  ascertain  what  governing  principles  are  estab- 
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lished.  This  is  doubtless  due  to  the  writer's  limitations  and 
somewhat  to  lack  of  time  to-  thoroughly  digest  the  matter.  I 
am  firmly  of  opinion,  however,  that  an  application  of  the 
proper  rules  demands  that  the  order  of  the  district  court 
should  be  aiBrmed. 

I  am  authorized  to  say  that  Preston,  J.,  concurs  in  this 
conclusion. 

Evans,  C.  J. — I  think  that  the  evidence  disclosed  by  liie 
minutes  attached  to  the  indictment  was  sufficient  to  justify 
the  action  of  the  trial  judge  in  refusing  bail.  The  majority 
opinion  properly  refrains  from  a  discussion  of  the  evidence 
because  of  the  possible  prejudice  of  such  a  discussion  to  the 
trial  to  be  had,  and  I  refrain  from  such  discussion  for  the 
same  reason. 


W.  S.  Jambs,  Appellee,  v.  Citt  of  Hamburg  et  al.,  Appellees ; 
Merchants'  Exchange  Bank,  Appellant. 

OOHTBAOTS:    VaUdlty--Confliet  of  Private  sad  PnbUc  Interest— 

1    PaUie  Policy.    A  contract  with  a  public  officer,  under  which  his 

private  interest  may  conflict  with  the  interest  of  the  public  which 

he  is  serving  and  under  which  he  may  be  tempted  to  violate  his 

duty  to  the  public,  is  against  public  policy  and  void. 

PBINCIPLE  APPLIED:  One  Baldwin,  during  the  same  period 
of  time,  was  a  member  of  the  city  council  and  the  cashier  of, 
and  a  partner  in,  a  Arm  engaged  in  the  banking  business.  The 
city,  through  its  counsel,  contracted  for  the  construction  of  cer- 
tain curbing,  agreeing  to  paj  the  contractor  therefor  upon  the 
performance  of  the  work  and  approval  and  acceptance  by  the  city. 
The  contractor  thereafter  arranged  with  said  bank  to  advance 
money  to  carry  on  the  work.  To  this  end  the  contractor,  before 
any  work  was  done,  gave  the  bank  a  written  assignment  of  all 
compensation  to  become  due  for  the  work.  Long  after  this,  the 
contractor  gave  one  James  a  like  assignment  in  payment  for 
materials  furnished  by  James.  James  evidently  knew  of  the 
former  assignment  to  the  bank.  The  bank,  under  its  agreement, 
advanced  large  sums  to  the  contractor.  The  curbing  was  con- 
structed in  accordance  toith  the  contract  and  duly  approved  and 


Digitized  by  VjOOQ IC  


302  Jambs  v.  Gitt  of  Hambubo.  [174  Iowa 

accepted  hy  the  city.  The  bank  and  James  both  claimed  the 
compensation  due  from  the  city.  Held,  the  conflicting  interest 
of  the  city-  in  the  approval  of  the  work  and  the  interest  of  the 
bank  to  secure  the  repayment  of  the  money  advanced,  rendered 
the  assignment  to  the  bank  absolutely  void. 

ESTOPPEL:     Equitable  Estoppel— Action  Induced  by  Fraud.    One 
2    may  not  predicate  an  estoppel  on  conduct  which  he  has  induced 
by  his  own  fraud. 

PBINCIPLE  APPLIED:  A  contractor,  constructing  curbing 
for  a  city,  assigned  to  a  bank,  as  security  for  money  to  be  ad- 
vanced to  carry  on  the  work,  nil  sums  to  become  due  under  his 
contract.  Later,  he  became  indebted  to  a  materialman.  On  the 
knowingly  false  statement  by  the  contractor  and  a  bank  official 
(made  to  forestall  an  attachment  suit)  that  the  bank  would  re- 
ceive from  the  city  enough  to  pay  both  claims,  the  materialman 
accepted  from  the  contractor  an  order  on  the  bank  for  any  excess 
remaining  after  the  bank's  claim  was  paid.  Still  later,  the  con- 
tractor assigned  to  the  materialman  the  identical  claim  that  he 
had  theretofore  assigned  to  the  bank.  The  materialman  pleaded 
the  invalidity  of  the  bank's  assignment  because  the  bank  was 
a  partnership  and  one  of  the  members  thereof  was  a  member  of 
the  city  council  during  the  entire  transaction.  The  bank  pleaded 
an  estoppel  to  so  plead  because  of  the  taking  by  the  materialman 
of  the  first  order,  claiming  that  it  (the  bank)  was  thereby  misled, 
and  did  nothing  further  to  protect  itself.  Held,  the  false  state- 
ment by  the  bank  official  precluded  any  possible  estoppel. 

Appeal  from  Fremont  District  Court, — 0.  D.  Wheelbb,  Judge. 

Pridat,  Pkbbuaby  18,  1916. 

Action  in  mandamus  to  compel  the  city  council  to  deliver 
certain  certificates  due  under  a  contract  for  curbing  entered 
into  between  the  city  and  H.  C.  McMaken  &  Sons  Company. 
The  controversy  is  between  the  plaintiff  and  the  intervener. 
Each  claims  under  separate  assignments  from  McMaken  & 
Sons  Company.  Judgment  and  decree  for  the  plaintiff.  Inter- 
vener appeals. — Affirm^. 

B.  C.  CampheU,  and  Tinley,  Mitchell  cfe  ThomeU,  for 
appellant. 

T.  8.  Stevens,  for  appellee. 


Digitized  by  VjOOQ IC 


Feb.  1916]         James  v.  City  of  Hambubg.  303 

Gatnor,  J. — This  case  involves  a  controversy  between  the 
plaintiff  and  the  Merchants'  Exchange  Bank  of  Hamburg, 
intervener,  over  the  right  to  certain  certificates  due  from  the 
city  of  Hamburg  to  H.  C.  McMahen  &  Sons  Co.,  under  a  con- 
tract for  the  construction  and  building  of  curbing  in  the 
defendant  city.  The  controversy  arises  in  this  way:  W.  C. 
James  operates  a  lumberyard  in  the  city^  and  at  various 
times,  hereinafter  mentioned,  furnished  material  to  McMaken 
&  Sons  Company  to  Be  used  in  the  construction  of  said  sewers, 
and  claims  a  right  to  the  certificates  under  an  assignment 
made  to  him  by  McMaken  &  Sons  Company.  The  intervener 
claims  a  right  to  the  same  certificates  for  money  advanced  by 
it  to  McMaken  &  Company  for  the  construction  of  the  sewers, 
under  an  assignment  from  McMaken  &  Sons  Company.  The 
plaintiff  brought  his  action  in  mandamus  to  compel  the  issuing 
of  the  certificates  to  him.  The  bank  intervened  in  the  action, 
and  asked  an  order  on  the  city  that  the  certificates  be  deliv- 
ered to  it.  The  court  found  in  favor  of  the  plaintiff  and 
entered  judgment  accordingly,  and  from  this  the  intervener 
appeals.  The  city  made  no  controversy  in  the  suit,  but  ex- 
pressed a  willingness  to  deliver  the  certificates  either  to  the 
plaintiff  or  intervener,  as  the  court  should  direct. 

The  facts  of  the  case  are  as  follows :  On  the  4th  day  of 
April,  1912,  the  defendant  city  contracted  with  McMaken 
ft  Sons  Company  to  build  certain  curbing  in  the  city.  In  order 
to  do  this,  it  was  necessary  for  McMaken  &  Company  to  borrow 
money.  On  the  22d  of  May,  1912,  McMaken  &  Company  went 
to  appellant  bank  and  made  arrangements  with  the  bank  to 
furnish  money  to  carry  on  the  work.  To  this  end,  and  for 
this  purpose,  on  that  day,  this  company  gave  to  the  bank  an 
assignment  as  follows : 

**Por  and  in  consideration  of  certain  sums  of  money,  to  be 
advanced  to  H.  C.  McMaken  &  Sons  Co.  of  Plattsmouth, 
Nebraska,  by  the  Merchants  Exchange  Bank  of  Hamburg, 
Iowa,  and  in  consideration  thereof  the  said  McMaken  &  Sons 
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Go.  aforesaid  hereby  assign,  transfer  and  deliver  to  said  Mer- 
chants Exchange  Bank  all  the  certificates  that  shall  be  issued 
in  a  certain  improvement  of  curbing  and  parking  in  the  city 
of  Hamburg,  in  all  papers  relating  thereto  now  on  file  or  here- 
after to  be  filed,  in  the  office  of  the  city  clerk  of  Hamburg, 
Iowa,  and  it  is  agreed  and  the  said  city  clerk  of  Hamburg, 
Iowa,  is  hereby  authorized  and  directed  to  deliver  the  said  cer- 
tificates of  assessment  to  the  said  bank.  And  it  is  further 
agreed  that  this  shall  be  the  only  assignment  that  shall  be 
made  of  the  aforesaid  certificates. 

"(Signed)  H.  C.  McMaken  &  Son  Co. 

''By  G.H.  Decker,  Secy." 

At  and  after  the  time  that  the  assignment  was  made,  the 
intervener  bank  advanced  money  to  the  McMaken  Company  on 
checks,  McMaken  &  Company  giving  notes  from  time  to  time 
to  cover  the  advancements.  The  notes  were  as  follows:  May 
22d,  the  date  of  the  assignment,  $1,000;  June  11th,  $1,000; 
June  27th,  $1,000;  July  8th,  $500;  July  22d,  $300;  amount- 
ing in  all  to  $3,800.  These  notes  were  signed  by  H.  C. 
McMaken  &  Sons  Company,  by  G.  H.  Decker,  G.  H.  Decker 
having  full  authority  to  represent  McMaken  &  Sons  Company 
at  all  times.  There  was  also  an  overdraft,  beginning  with 
July  27,  1912,  in  the  appellant  bank  against  said  company 
over  and  above  the  amount  of  the  notes,  of  $137.39. 

The  appellee,  W.  C.  James,  furnished  material  used  in 
the  curbing  done  by  McMaken  &  Sons  Company,  and  there  is 
due  the  plaintiff  James  from  said  McMaken  &  Sons  Company, 
$1,587.55,  with  interest  from  February  26, 1913.  There  is  due 
the  intervener  bank  on  the  notes  and  overdraft,  $3,937.39, 
with  8%  interest  on  the  notes  from  the  date  of  the  notes,  and 
6%  interest  on  the  overdraft. 

McMaken  &  Sons  Company  constructed  the  work  in 
accordance  with  their  contract,  and  the  same  was  accepted  by 
the  city  during  the  year  1913.  The  exact  date  does  not  appear. 
Upon  the   completion  of  the  work,  there   was  due   H.   C. 
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McMaken  &  Sons  Company  from  the  city,  the  sum  of  $4,500, 
and  this  is  the  fund  which  both  the  intervener  and  plaintiff 
seek  to  have  appropriated  to  the  payment  of  their  claims. 

On  the  22d  day  of  July,  1912,  the  following  instrument 
was  executed  by  McMaken  &  Sons  Company,  addressed  to 
the  intervener  bank  and  accepted  by  its  cashier,  J.  P.  Bald- 
win: 

''Pay  to  W.  S.  James  of  Hamburg,  Iowa,  all  moneys  due 
us  from  the  proceeds  of  certificates  for  curbing,  above  the 
amount  owing  by  us  to  said  Merchants'  Exchange  Bank  of 
$3,832.37.  Said  amount  above  this  debt  to  be  applied  as  a 
credit  on  account  owing  by  us  to  said  James." 

On  the  26th  day  of  February,  1913,  McMaken  &  Sons 
Company  made  the  following  assignment  to  the  plaintiff: 

"For  valuable  consideration,  I  hereby  sell,  assign  and 
transfer  to  W.  S.  James,  of  Hamburg,  Iowa,  to  the  extent  of 
$1,587.55  of  my  claim  and  the  claim  of  H.  C.  McMaken  &  Son 
Co.  of  Plattsmouth,  Nebraska,  against  the  city  of  Hamburg, 
Fremont  County,  Iowa,  on  account  amount  due  or  found  to 
be  due  said  H.  C.  McMaken  &  Son  Co.  in  their  favor  against 
said  city  of  Hamburg,  on  account  curbing  contract,  and  I 
hereby  direct,  request  and  authorize  the  said  city  council,  the 
city  of  Hamburg,  August  Wagner,  the  city  clerk  and  E.  G. 
Tiller,  mayor  of  said  city,  or  their  successors  in  oflSce,  to  issue 
and  make  payable  directly  to  the  said  W.  S.  James,  warrants, 
improvement  certificates,  or  other  evidence  of  indebtedness 
hereafter  to  be  issued  by  said  city  of  Hamburg,  said  H.  C. 
McMaken  &  Son  Co.,  on  account  their  contract  for  curbing 
on  Argyle  and  Main  Streets,  in  said  city  of  Hamburg,  it 
being  expressly  understood  and  agreed  that  the  said  W.  S. 
James  furnished  material  which  was  used  in  construction  of 
said  curbing,  upon  which  there  is  a  balance  due  of  $1,587.55. 
And  the  said  W.  S.  James  is  further  expressly  authorized  to 
receipt  said  city  in  my  name  in  name  of  H.  C.  McMaken 
&  Son  Co.  in  full  of  said  claim  to  the  amount  of  his  claim, 
Vol.  174  Ia.— 20 
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or  for  which  he  is  given  improvement  certificate,  warrants  or 
other  evidence  of  indebtedness." 

On  the  2d  day  of  September,  1913,  a  notice  was  given  the 
city  council  and  the  mayor  of  the  town  of  Hamburg  by  W.  S. 
James,  demanding  that  the  improvement  certificates  be  issued 
to  him,  and  setting  out  that  he  furnished  material  for  the 
work. 

The  following  stipulation  was  entered  into  between  the 
parties,  on  the  trial:  ''It  is  agreed  that  during  the  time 
referred  to  herein,  and  during  the  happening  of  the  trans- 
actions in  question,  J.  F.  Baldwin  was  the  cashier  of  the  inter- 
vener bank,  and  was  a  member  of  the  said  partnership."  It 
appears  that,  during  all  the  time  covered  by  the  transactions 
herein  complained  of,  Baldwin  was  a  member  of  the  city 
council  of  the  city  of  Hamburg.  These  are  all  the  facts 
material  to  a  proper  understanding  of  the  controversy. 

The  plaintiff  brought  an  action  in  mandamus  to  compel 
the  city  council  to  deliver  to  him  certificates  due  McMaken 
&  Company  in  the  amount  of  his  claim,  and  to  restrain  the 
city  from  issuing  certificates  or  warrants  to  any  other  person 
until  a  hearing  was  had  upon  his  claim.  The  Merchants' 
Exchange  Bank  intervened  in  said  action,  alleging  that,  prior 
to  the  completion  of  the  work  and  during  its  progress,  the 
McMaken  Company  was  a  copartnership ;  that  they  were  in 
need  of  funds  in  order  to  pay  for  labor  and  material  used  in 
the  construction  of  the  work;  that,  in  order  to  secure  the  nec- 
essary funds,  they  made  an  agreement  to  assign  to  the  inter- 
vener the  evidence  of  indebtedness  or  certificates  to  be  issued 
when  the  work  was  completed ;  that  they  did  assign  so  much  of 
the  certificates  to  the  intervener  as  would  be  sufficient  to  repay 
for  the  money  advanced;  that,  by  virtue  of  the  assignment, 
the  intervener  did  advance,  at  various  times,  a  sum  of  money 
aggregating  $3,937.39;  that  this  money  was  used  in  paying 
for  labor  and  material  used  in  carrying  out  the  contract  with 
the  city;  that  the  assignment  made  to  the  bank  by  the  con- 
struction company  was  filed  with  the  clerk  of  the  city  on  the 
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24th  day  of  May,  1912;  that  the  plaintiff  made  a  contract 
which  was  subject  to  intervener's  claim,  providing  that,  after 
intervener's  claim  was  paid  and  satisfied,  he  was  to  have 
sufficient  of  the  certificates  left  assigned  to  him  in  payment 
of  his  work,  and  to  satisfy  him  for  material  famished.  Inter- 
vener asked  the  court  to  direct  the  defendant  city  to  issue  to 
it  certificates  due  for  the  construction  of  said  curbing. 

The  plaintiff,  answering  the  petition  of  intervention, 
alleges  that  the  contract  of  assignment  relied  upon  by  inter- 
vener was  made  by  J.  P.  Baldwin,  who  was  cashier  of  the  inter- 
vener bank ;  that  the  intervener  bank  was  a  copartnership  and 
he  was  interested  in  the  business  of  the  intervener  and  the 
profits  and  losses  thereof ;  that  he  was  also  executive  officer  in 
general  charge  of  intervener's  bank,  and  was  also,  during  all 
the  time,  a  member  of  the  city  council,  and  took  part  in  the 
proceedings  of  the  city  council  relating  to  the  curbing  improve- 
ments for  which  he  claims  now  that  the  city  is  indebted  to 
McMaken  &  Company.  Plaintiff  alleges  that,  by  reason 
thereof,  the  alleged  contract  of  the  said  bank  with  the  con- 
tractors is  prohibited  by  law  and  absolutely  void,  and  is 
against  public  policy,  founded  upon  illegal  consideration,  and 
is  void ;  denies  that  all  the  money  drawn  by  McMaken  &  Sons 
Company  from  intervener's  bank  was  used  in  the  construction 
of  the  curbing,  but  avers  that  a  large  part  of  it  was  used 
in  paying  the  expenses  of  G.  H.  Decker  and  other  bills,  for 
which  the  city  was  not  liable.  He  further  prays  that  the 
city  of  Hamburg  be  enjoined  from  in  any  way  recognizing 
or  enforcing  the  alleged  contract  of  intervener,  or  from  issuing 
any  certificates  or  warrants  to  said  intervener,  or  from  paying 
any  cash  to  said  intervener  for  any  of  the  reasons  alleged  by 
the  intervener. 

The  intervener,  replying  to  plaintiff's  answer,  denies  all 
the  allegations  thereof,  and  further  replying  says  that  plain- 
tiff is  now  estopped  from  urging  the  claim  which  he  makes, 
for  the  reason  that  plaintiff  consented  that  the  bank  receive 
the  certificates  under  the  terms  of  the  contract  of  July  22, 
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1912,  and  has  fully  ratijSed  the  action  of  the  bank;  that  the 
city  has  accepted  the  work,  and  the  contract  has  been  executed ; 
that  nothing  remains  but  to  deliver  the  certificates;  that 
McMaken  &  Sons  Company  have  used  the  money  received 
from  the  bank,  and  had  the  benefit  thereof ;  that  the  city  has 
received  the  benefits  of  the  work  done  by  McMaken  &  Sons 
Company  in  the  construction  of  curbing  and  other  improve- 
ments. 

There  is  practically  no  controversy  in  this  case  over  the 
facts.    The  controversy,  therefore,  is  peculiarly  a  question  of 
law.    It  will  be  noted  that  the  work  provided  for  in  the  con- 
tract between  the  city  and  McMaken  &  Sons 
^*  vaikuty^con-     Company  was  done  in  accordance  with  the 
Sndpub^dlS.^^    contract  and  accepted  by  the  city,  and  that 
policy.'  ^^^^^     there  is  now  due  McMaken  &  Sons  Company 
$4,500;  that  the  city  is  ready  and  willing  to 
issue  certificates  for  the  amount  due,  as  provided  by  statute, 
to  the  party  entitled  to  the  same.     The  only  controversy  is 
between  James,  the  plaintiff,  and  the  bank,  intervener.     It 
will  be  noted  that  the  assignment  made  by  McMaken  &  Sons 
Company  to  the  bank,  under  which  it  claims,  was  made  long 
prior  to  the  assignment  to  James,  under  which  he  claims  the 
right  to  the  funds  in  the  hands  of  the  city;  and  the  bank, 
nothing  further  appearing,  would,  by  virtue  of  this  priority 
of  assignment,  be  entitled  to  be  reimbursed  out  of  the  funds, 
as  against  any  claim  made  by  James  under  his  assignment. 

James  pursued  none  of  the  steps  required  by  law  for 
securing  a  lien  upon  the  fund.  He  must,  therefore,  rely  for 
his  claim  upon  the  assignment  made  to  him  by  McMaken  & 
Sons  Company.  James,  the  plaintiff,  however,  claims  that  the 
assignment  to  the  bank  was  void  for  the  reason  that  the  bank 
was  a  copartnership;  that  Baldwin  was  a  member  of  the 
copartnership,  interested  in  the  bank  financially  and  otherwise, 
and,  at  the  same  time,  was  a  member  of  the  city  council.  No 
work  had  been  done  under  the  contract  between  McMaken  & 
Sons  Company  and  the  city  at  the  time  the  assignment  was 
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made  by  McMaken  &  Sons  Company  to  the  bank.  This  assign- 
ment was  taken  from  the  construction  company  by  Baldwin 
for  the  use  and  in  the  interest  of  the  bank.  The  bank  under- 
took to  finance  the  deal  for  McMaken  &  Sons  Company;  to 
.  furnish  them  money  for  the  construction  and  work.  The  bank 
was,  therefore,  interested  in  seeing  that  the  work  was  per- 
formedf  and  that  the  certificates  were  earned.  Before  the 
certificates  could  be  issued,  the  work  of  McMaken  &  Sons  Com- 
pany had  to  be  approved  and  accepted  by  the  city.  The  bank, 
therefore,  and  Baldwin  were  interested  in  having  the  city 
approve  and  accept  the  work.  The  money  advanced  by  them 
and  covered  by  the  assignment  could  only  be  recovered  from 
the  city  when  the  work  was  approved  and  accepted  by  the 
city.  Baldwin  was  a  member  of  the  city  council.  It  was  his 
right  and  duty,  in  the  interests  of  the  city,  to  see  that  the 
work  was  completed  in  accordance  with  the  terms  of  the  con- 
tract before  accepted.  He  was,  therefore,  charged  with  the 
duty  of  protecting  the  rights  of  the  city  as  against  any  dere- 
liction on  the  part  of  McMaken  &  Sons  Company.  He  was 
financially  interested  in  having  the  work  accepted.  Upon 
approval  and  acceptance  by  the  city  depended  his  right  to 
the  funds  in  the  hands  of  the  city,  the  result  of  the  McMaken 
contract.  He  was  called  upon  to  serve  two  masters ;  one,  with 
which  bis  interest  financially  was  bound  up;  the  other,  in 
whieh  was  involved  his  public  duty  as  an  ofiicer  of  the  city. 
He  was  bound,  therefore,  to  serve  both  faithfully — the  bank 
of  which  lie  was  an  ofScer  and  in  which  he  was  financially  inter- 
ested, and  the  city,  of  which  he  was  also  an  officer  and  servant. 
It  is  an  old  saying  that  a  man  cannot  serve  two  masters,  but 
we  think  the  case  here  is  even  stronger  than  that.  He  was 
called  upon  practicaUy  to  serve  himself  in  a  transaction  in 
which  his  duty  caUed  him  to  serve  another.  These  interests 
might  be  antagonistic.  He  might  be  called  upon  to  say  which 
he  would  serve — ^himself  or  the  one  to  which  he  owed  a  public 
duty.  If  the  contract  had  not  been  performed  by  the  con- 
struction company  as  required  by  its  contract,  and  was  pre- 
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sented  to  the  city  in  an  unfinished  condition,  or  in  a  condition 
not  in  compliance  with  the  contract,  a  temptation  would  be 
offered  to  the  intervener,  represented  by  Baldwin,  to  disregard 
his  public  duty,  and  yield  to  the  temptation  of  personal 
interest.  It  is  this  that  the  law  guards  against.  It  is  this  sort 
of  a  condition  that  the  law  is  intended  to  avoid.  It  is  not 
necessary  that  there  be  evidence  of  dereliction  of  duty  on 
the  part  of  a  public  officer  to  bring  these  contracts  within  the 
inhibition  of  the  law.  The  inhibition  applies  when  the  con- 
tract is  of  such  a  character  that,  in  the  very  contract  and  in 
the  making  of  it,  a  temptation  to  dereliction  of  duty  is  cre- 
ated. The  law  intends  that  these  public  officers  should,  like 
Caesar's  wife,  be  above  suspicion  and  temptation. 

Section  668  of  the  Code  of  1897,  14th  subdivision,  pro- 
vides: 

''No  member  of  any  council  shall,  during  the  time  for 
which  he  has  been  elected,  be  appointed  to  any  municipal  office 
which  shall  be  created,  or  the  emoluments  of  which  shall  be 
increased,  during  the  term  for  which  he  shall  have  been 
elected;  nor  shall  he  be  interested,  directly  or  indirectly,  in 
any  contract  or  job  for  work,  or  the  profits  thereof,  or  services 
to  be  performed  for  the  corporation.'' 

Section  1056-a31,  Code  Supplement,  1907,  though  relat- 
ing to  cities  of  the  first  class  or  with  special  charter  having 
a  population  of  25,000  or  over,  organized  under  Chapter  14-C, 
Title  Vy  of  said  Supplement,  with  a  commission  form  of  gov- 
ernment, though  not  directly  bearing  upon  cities  of  the  kind 
that  we  are  dealing  with  here,  emphasizes  the  policy  of  the  law 
touching  the  conduct  of  public  officers;  in  matters  relating 
to  the  city,  and  says  : 

''No  officer  or  employee  elected  or  appointed  in  any  such 
city  shall  be  interested,  directly  or  indirectly,  in  any  contract 
or  job  for  work  or  materials,  or  the  profits  thereof,  or  services 
to  be  furnished  or  performed  for  the  city." 

Bay  v.  Davidson,  133  Iowa  688,  is,  in  principle,  a  case  in 
point.    In  this  case,  one  Binning,  a  merchant  in  the  town  of 
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Grand  River,  in  Decatur  County,  while  a  member  of  the  city 
council,  sold  and  delivered  to  and  for  the  use  of  the  town, 
certain  material  which  was  used  by  the  town  in  constructing 
and  repiuring  sidewalks.  The  plaintiff,  a  citizen  and  taxpayer, 
brought  an  injunction  to  restrain  the  city  from  paying  Bin- 
ning for  the  same.  Defendant  alleged  that  the  sale  to  the 
idty  was  in  open  market  and  in  good  faith  and  for  a  reason- 
able value;  that  there  were  but  two  merchants  in  the  town 
dealing  in  the  material  furnished,  both  of  whom  were  mem- 
bers of  the  city  council.  Defendant  alleged  further  that  the 
fact  that  Binning  furnished  the  lumber  was  well  known  to  the 
plaintiff  and  other  resident  taxpayers,  and  they  made  no 
objection  thereto,  and  pleaded  this  fact  as  an  estoppel.  The 
plaintiff  demurred  to  this  answer,  and  this  demurrer  was 
sustained. 

This  court  sustained  the  ruling  upon  the  demurrer,  and 
said: 

'*Now,  by  general  law,  contracts  of  sale  as  here  shown 
cannot  be  upheld  because  they  are  not  only  violative  of  the 
fundamental  law  of  agency,  but  are  contrary  to  public  policy. 
The  defendant  Binning  was  an  officer  and  agent  of  the  town, 
and  the  duty  and  obligation  which  the  law  cast  upon  him  in 
such  relation  forbade  him  from  acting  in  any  transaction  for 
himself  as  an  individual  on  the  one  part,  and  as  an  officer 
and  agent  of  the  town  on  the  other  part.  And  it  can  make  no 
difference  that  in  the  particular  transaction,  he  refrained  from 
voting  for  the  purchase  of  goods  as  made.  It  was  his  duty  to 
vote,  and  he  could  not  reap  an  advantage  by  avoiding  that 
duty.'* 

And  the  court  quoted  with  approval  from  Dillon  on 
Municipal  Corporations,  (4th  Ed.)  §  444,  as  follows: 

"The  law  will  in  no  c&se  permit  persons  who  have  under- 
taken a  fiduciary  character  or  a  charge  to  change  or  invert  that 
character  by  leaving  it  and  acting  for  themselves  in  a  busi- 
ness in  which  their,  character  binds  them  to  act  for  others." 

The  intervener  in  the  instant  case  had  its  own  interests 
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to  serve  in  seeuring  an  approval  and  acceptance  of  the  work 
done  by  McMaken  &  Sons  Company.  Baldwin  was  charged 
with  the  duty  to  serve  the  intervener  and  to  secure  for  it 
the  proceeds  of  the  contract  with  McMaken  &  Sons  Company. 
This  could  only  be  secured  by  having  the  work  of  McMaken  & 
Sons  Company  approved  and  accepted  by  the  city.  He  had 
also  a  duty  to  the  city  to  see  to  it  that  the  work  was  not 
accepted  unless  it  conformed  strictly  to  the  requirements  of 
the  contract,  and  was  done  in  fulfillment  of  its  terms.  This 
duty  he  owed  to  the  city  and  its  citizens.  The  acceptance  of 
this  assignment  created  in  Baldwin  a  double  character,  and 
invited  him  into  a  position  where  he  might  be  tempted  to  use 
the  opportunity  to  secure  his  own  interests,  at  the  expense 
of  the  city,  whose  interest,  as  a  public  officer,  he  was,  under  the 
law,  bound  to  serve. 

Some  men  are  big  enough  and  strong  enough  to  waive 
fdl  personal  considerations  and  discharge  fairly  and  impar- 
tially a  public  duty,  but  not  all  men  are  so  constituted.  The 
law  would  remove  from  public  officers  these  temptations  to 
which,  owing  to  the  weakness  of  human  nature,  men  do  some- 
times yield. 

''One  who  has  power,  owing  to  the  frailty  of  human 
nature,  will  be  too  readily  seized  with  the  inclination  to  use 
the  opportunity  for  securing  his  own  interest  at  the  expense 
of  that  for  which  he  is  intrusted. "  Bay  v.  Davidson,  133  Iowa 
688,  691. 

As  said  by  Judge  Dillon,  in  Section  773  in  his  work  on 
Municipal  Corporations,  2d  Vol.,  5th  Ed. : 

''At  common  law  and  generally  under  statutory  enact- 
ment, it  is  now  established  beyond  question  that  a  coTiiracf 
made  by  on  officer  of  a  municipality  with  himself,  or  in  which 
he  is  interested,  is  contrary  to  public  policy,  and  tainted  with 
illegality ;  and  this  rule  applies  whether  such  officer  acts  alone 
on  behalf  of  the  municipality,  or  as  a  member  of  a  board  of 
council.  .  .  .  The  fact  that  the  interest  of  the  offending 
officer  in  the  invalid  contract  is  indirect  and  is  very  small  ia 
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immaterial.  ...  It  is  impossible  to  lay  down  any  gen- 
eral rule  defining  the  nature  of  the  interest  of  a  mumdpal 
officer  whieh  comes  within  the  operation  of  these  principles. 
Any  direct  or  indirect  interest  in  the  subject-matter  is  suffi- 
cient to  taint  the  contract  with  illegality,  if  the  interest  be 
such  as  to  affect  the  judgment  and  conduct  of  the  officer  either 
in  the  making  of  the  contract,  or  in  its  performance." 
In  Section  772  of  the  same  woi^,  Judge  Dillon  sa3rs : 
''The  principle  generally  applicable  to  all  officers  and 
directors  of  a  corporation  is  that  they  cannot  enter  into  con- 
tracts with  such  corporation  to  do  any  work  for  it,  nor  can 
they  subsequently  derive  any  benefit  personally  from  such 
contract.  To  deny  the  application  of  the  rule  to  municipal 
bodies  would  ...  be  to  deprive  the  rule  of  much  of  its 
value ;  for  the  well  working  of  the  municipal  system,  through 
which  a  large  portion  of  the  affaiie  of  the  country  are  admin- 
istered, must  depend  very  much  upon  the  freedom  from  abuse 
with  which  they  are  conducted.  Nothing  can  more  tend  to 
correct  the  tendency  to  abuse  than  to  make  abuses  unprofitable 
to  those  who  engage  in  them,  and  to  have  them  stamped  as 
abuses  in  courts  of  justice.  ...  It  is  contrary  to  good 
morals  and  public  policy  to  permit  a  municipal  officer  to 
enter  into  contractual  relations  with  the  municipality  of  which 
he  is  an  officer.  The  principles  of  the  common  law  and  of 
equity  are  generally  supplemented  and  made  more  emphatic 
hy  statutory  enactments  prohibiting  any  municipal  officer 
from  being  interested,  directly  or  indirectly,  in  any  municipal 
contract,  or  in  the  rendition  of  services  for  the  municipality 
outside  of  those  required  from  him  by  virtue  of  his  office.'' 

It  is  the  universal  holding  of  the  courts  that,  in  determin- 
ing the  validity  of  contracts  such  as  we  are  dealing  with,  it  is 
not  necessary,  to  avoid  the  contract,  that  it  be  adjudicated 
and  determined  that  the  parties  stiptdated  for  corrupt  action. 
It  is  enough  for  the  court  to  know  that  the  contract  tends  to 
those  results,  and  furnishes  a  temptation  to  the  plaintiff  to 
resort  to  corrupt  means  or  improper  influences  to  accomplish 
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the  result.  It  is  the  general  tendency  of  the  decisions  of  the 
courts  of  this  country  to  frown  upon  all  attempts  and  all 
contracts  and  all  actions  on  the  part  of  public  officers  which 
tend  to  place  them  in  a  position  where  they  will  be  tempted 
to  act  from  motives  other  than  a  fair  and  honest  discharge 
of  their  public  duty ;  and  where  it  appears  from  the  contract 
sought  to  be  enforced  that  the  tendencies  of  such  contract,  if 
allowed,  will  be  to  place  the  public  officer  in  such  a  position 
that  his  personal  interests  conflict  with  his  public  duty,  in 
all  such  cases  the  contract  will  be  held  illegal,  and  the  courts 
will  leave  the  parties  in  the  position  in  which  they  placed 
themselves. 

While  the  intervener  did  not  take  an  assignment  of  the 
contract,  it  did  take  an  assignment  of  the  proceeds  of  the 
contract.  These  proceeds  eould  only  be  derived  from  the  city, 
and  were  only  available  to  the  intervener  when  the  work  done 
under  the  contract  was  approved  'and  accepted  by  the  city. 
This  placed  Baldwin  in  a  position  where  a  condition  might 
arise  in  which  he  would  be  caUed  upon  to  serve  either  his  own 
personal  interest,  or  to  discharge  faithfully  his  public  duty 
to  the  city.  A  condition  might  arise  in  which  there  would  be 
a  clear  conflict  between  his  duty  to  himself  and  his  bank,  and 
this  public  duty  to  the  city  and  its  citizens.  The  courts  cannot 
approve  these  contracts,  because  they  are  against  public  policy, 
and  open  the  door  through  which  fraud  may  enter  and  cor- 
rupting influences  come,  that  embarrass  the  public  officer  in 
the  discharge  of  his  public  duty.  We  think  in  this  case  that 
this  contract  cannot  be  recognized  any  more  than  if  Baldwin, 
for  the  bank,  had  taken  an  assignment  of  the  original  eon- 
tract  with  its  accruing  benefits  to  himself,  while  an  officer  of 
the  city,  charged  with  the  duty  of  seeing  to  it  that  the  con- 
tract was  fully  and  faithfully  performed  before  the  work  was 
approved  and  accepted.  See,  also,  as  bearing  upon  this  ques- 
tion, Harrison  County  v.  Ogden,  133  Iowa  677,  678 ;  Norbech 
&  Nicholson  Co.  v.  State,  (S.  D.)  142  N.  W.  847;  Young  v. 
City  of  Mankato,  (Minn.)   105  N.  W.  969;  Lum  v.  Clark, 
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(Minn.)  57  N.  W.  662;  Weitz  v.  Independent  Dist.  of  Des 
Moines,  78  Iowa  37 ;  Cvrrie  v.  School  Dist  No.  26  of  Murray 
County,  (Minn.)  27  N.  W.  922;  Berka  v.  Woodward,  (Cal.) 
57  Pac.  777. 

Our  attention  is  called  by  the  intervener  to  certain  deci- 
sions of  the  courts  which  it  is  claimed  support  its  contention, 
notably,  Diver  v.  Keokuk  Savings  Bank,  126  Iowa  691. 
There  are  some  statements  in  this  case  that  would  seem  to 
support  intervener's  contention,  but  a  careful  review  of  the 
case  itself  and  of  the  authorities  cited,  we  think,  does  not  sus- 
tain such  contention.  We  rather  think  'that  case  sustains  the 
contention  of  the  plaintiff  herein.  The  contract  between  the 
city  and  McMaken  &  Sons  Company  is  not  tainted  with  any 
of  the  fraud  complained  of  here.  That  contract  is  valid.  This 
case  involves  only  the  right  of  the  bank  to  receive  the  proceeds 
of  that  contract.  The  money  has  not  been  paid  and  the  city 
is  not  seeking  to  avoid  the  contract  after  performance,  but 
stands  ready  to  pay  the  same  to  anyone  who  is  legally  entitled 
to  the  proceeds.  Under  our  construction  of  the  law,  the  inter- 
vener has  placed  itself  in  a  position  so  that  it  is  not  entitled 
to  claim  the  proceeds  under  the  assignment,  whatever  its  other 
rights  may  be.  It  bases  its  claim  on  the  assignment,  and  the 
assignment  is  void.  The  same  doctrine  is  found  in  Kagy  v. 
Independent  Disirict  of  West  Des  Moines,  117  Iowa  694,  and 
cases  therein  cited.  The  other  cases  cited  by  intervener  we 
have  examined,  but  do  not  find  them  antagonistic  in  principle 
to  the  doctrine  herein  announced. 

We  come  next  to  the  contention  made  by  intervener  that^ 

the  plaintiff  is  estopped  from  asserting  that  this  contract  is 

illegal  and  void  for  the  reason  that,  after  the  assignment 

relied  on  by  intervener  was  made,  McMaken 

2.  bsioppbl:  &  Sons  Company  made  and  delivered  to  the 

toppei :  action     plaintiff  bank,  on  the  22d  day  of  July,  1912, 

Induced  by  ,,  ,        ,         .    ,     •  .         .  ,. 

fraud.  the  order  hereinbefore  set  out,  reading  as 

follows: 
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''To  the  Merchants'  Exchange  Bank,  Hamburg,  Iowa: 

**Pay  to  W.  S.  James  of  Hamburg,  lowa^  all  moneys  due 
us  from  the  proceeds  of  certificates  for  curbing  above  the 
amount  owing  by  us  to  said  Merchqpts'  Exchange  Bank  of 
$3,837.37;  said  amount  above  this  debt  to  be  applied  as  a 
credit  on  account  owing  by  us  to  James. 

'*  (Signed)    McMaken  &  Sons  Company. 
''Accepted  July  26,  1912,  Cashier  of  Intervener  Bank." 

There  might  be  something  in  this  contention,  were  it  not 
for  the  fact  disclosed  in  the  record  that  this  order  was  made 
on  the  representation  of  the  intervener  and  Decker  that  there 
wa9  due  from  the  city  $5,700.  McMaken  &  Sons  Company  were 
about  to  move  from  the  city  with  their  tools  and  machinery. 
Plaintiff  threatened  to  attach,  and  Baldwin  and  Decker  then 
made  the  statement  that  there  would  be  $5,700  due  from  the 
city,  and  the  evidence  shows  that  the  order  was  made  with 
this  understanding  on  the  part  of  the  plaintiff. 

We  have  no  doubt  that  this  order  was  procured  at  the 
instance  of  Baldwin,  for  the  purpose  of  forestalling  plaintiff 
in  any  effort  to  recover  by  legal  proceedings  tha  amount  due 
him  at  that  time.  Decker,  representing  McMaken  &  Sons  Com- 
pany, undoubtedly  knew  that  the  statement  was  not  true,  and 
that  amount  was  not  due  from  the  city  to  the  company.  Bald- 
win, as  an  officer  of  the  city,  must,  too,  have  known  that  this 
statement  was  false.  Both  must  have  known  that  the  amount 
due  from  the  city  did  not  exceed,  in  any  considerable  sum,  the 
amount  claimed  by  the  intervener  under  its  assignment.  We 
think  this  order  so  procured  does  not  work  an  estoppel  upon 
the  plaintiff. 

This  disposes  of  all  the  questions  raised  in  the  case,  and 
the  judgment  of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Digitized  by  VjOOQ IC 


Feb.  1916]  Lane  v.  Steiniqeb.  317 

Cornelius  Lane,  Appellee,  v.  WoiLiam  Stbinigbb  et  al., 
Appellants. 

FIiBADINO:    Amendments— Snbstltution  of  Administrator  as  Plaln- 

1  tiff — Surrender  of  Indivldoal  Claim.  One  suing  in  his  own  right 
on  a  claim  which  is  vested  exclusively  in  himself  and  also  on  a 
claim  vested  exclusively  in  an  administrator,  may,  on  discover- 
ing the  legal  difficulty  confronting  him,  amend  by  substituting 
the  administrator  as  plaintiff,  and  thereby  retire,  individually, 
from  the  case,  and  take  with  him  his  own  individual  claim.  8o 
held  where  a  husband,  suing  individually  for  loss  of  both  (a) 
services  and  (b)  society  of  his  wife  by  reason  of  her  tortious 
death,  amended  by  substituting  as  plaintiff  her  administrator 
(who  happens  to  be  himself)  and  retired  individually  from  the 
ease  with  his  claim  for  loss  of  society. 

HUSBAND  AND  WtHS:    Actions—Tortioiu  Death  of  Wife— Becor- 

2  ery  for  Services.  The  right  to  recover  for  loss  of  services  of  a 
wife  killed  by  the  tortious  act  of  another  has  been  taken  away 
from  the  husband  and  vested  exclusively  in  the  administrator 
of  her  estate.     (Sec.  3477-a,  Code  S.  Sup.,  1915.) 

Appeal  from  Scoii  District  Court. — A.  P.  Barker,  Judge. 

Friday,  February  J&,  1916. 

Action  for  damages  resulted  in  judgment  for  plaintiff. 
Defendant  appeals. — Affirmed, 

Isaac  Petersberger  and  Lane  dk  Waterman,  for  appellants. 

M.  V.  Oannmv,  Wm,  M.  Chaml)erlin,  and  Ely  cfe  Btish  for 
appellee. 

Ladd,  J. — ^Lena  Lane,  while  crossing  the  intersection  of 

Second  and  Warren  Streets  in  Davenport,  was  struck  by  the 

motor  trucks  of  Steiniger,  operated  by  Fisher.    This  happened 

at  about  11 :05  o'clock  in  the  morning  of  Jan- 

1.  PLKADiNo:         uary  21, 1913,  and  she  died  between  4:30  and 

amendments : 

substitution  of    5 :00  o'clock  in  the  afternoon  of  the  Sitme  day. 

administrator 

"rrwlde^'oi       ^^  February  following,  her  husband,   Cor- 

to^duai  nelius  Lane,  brought  suit  for  damages  against 

the  Bock  Island  Brewing  Company  and  the 
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Iowa  Realty  Company,  alleging  that  they  were  the  joint 
owners  of  the  trucks,  and  praying  to  be  allowed  damages 
because  of  having  been  deprived  ''of  the  services  and  society 
of  his  said  wife".  Subsequently  the  petition  was  amended  by 
making  William  Steiniger  and  A.  E.  Fisher  defendants.  The 
allegations  of  the  petition  were  put  in  issue  by  answers,  and 
the  cause  proceeded  to  trial  to  the  jury,  October  1, 1914.  Dur- 
ing the  examination  of  the  second  witness  called,  the  plain- 
tiff filed  another  amendment  to  the  petition,  by  adding  after 
the  name  of  the  plaintiff  the  words ' '  administrator  of  the  estate 
of  Lena  Lane,  deceased",  and  alleging  that  plaintiff  had  been 
duly  qualified  as  such,  and  by  striking  out  the  prayer  of  the 
petition  and  inserting  in  lieu  thereof  the  allegation  that  the 
estate  of  the  deceased  had  become  ''liable  for  expenses  for 
medical  care,  attendance  and  nursing  in  a  considerable  sum" 
and  "for  funeral  and  burial  expenses",  and  "that  said  estate 
has  been  damaged  by  loss  of  services,  earnings  and  savings  of 
said  Lena  Lane,  including  the  loss  or  value  of  her  services  as 
wife  and  mother";  and  judgment  was  prayed  for  $10,000 
actual  and  exemplary  damages,  instead  of  $2,995.50  asked  in 
the  petition.  On  motion  of  defendants,  this  amendment  was 
stricken ;  but  later,  the  ruling  was  reconsidered  and  the  motion 
overruled.  The  cause  was  dismissed  as  against  the  companies 
and  a  verdict  against  Steiniger  and  Fisher  returned,  upon 
which  judgment  was  entered. 

The  only  error  complained  of  is  the  ruling  by  which  the 
court  allowed  "the  amendment  to  plaintiff's  petition  by  which 
the  husband  withdrew  as  plaintiff,  taking  with  him  his  cause 
of  action".  Had  death  been  instantaneous,  no  right  of  action 
would  have  accrued  to  the  husband.  Major  v.  BwrUngion^  C. 
R.  &  N.  B.  Co.,  115  Iowa  309.  But  she  survived  several  hours 
after  the  collision  and,  because  of  this,  the  husband  might 
have  maintained  an  action  for  loss  of  his  wife's  society.  The 
damages  for  this  necessarily  would  be  inconsiderable;  for, 
as  laid  down  by  Lord  EUenborough  in  Baker  v.  BoUon^  1 
Camp.  493,  "the  damages  as  to  the  plaintiff's  wife  must  stop 
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with  the  period  of  her  existence".  Hyait  v.  Adams,  16  Mich. 
180;  Long  v.  Morrison,  14  Ind.  595  (77  Am.  D.  72).  This 
rale  is  said,  in  Mowry  v.  Chaney,  43  Iowa  609,  to  be  well 
established.  The  husband  might  also  have 
2.  Husband  and  claimed  damages  for  loss  of  services,  but  for 
torUouB  death    the  enactment  of  Section  3477-a,  Code  Sup., 

of  wife :  recov-     -  -.-  ^       .  ,  ,  .  -       . ,     . 

ery for aervicea.  1913,  whlch  provides  that: 

**When  any  woman  receives  an  injury 
caused  by  the  negligence  or  wrongful  act  of  any  person,  firm 
or  corporation,  including  a  municipal  corporation,  she  may 
recover  for  loss  of  time,  medical  attendance  and  other  expenses 
incurred  as  a  result  thereof  in  addition  to  any  elements  of 
damages  recoverable  by  common  law ;  and  if  such  injury  result 
in  causing  death,  her  administrator  may  sue  and  recover  for 
her  estate,  the  value  of  her  services  as  a  wife  or  mother  or 
both  in  such  sum  as  the  jury  may  deem  proportionate  to  the 
injury  resulting  in  her  death,  in  addition  to  such  damages  as 
are  recoverable  by  common  law;  also  loss  of  services  and 
expenses  incurred  before  death,  if  not  previously  recovered, 
and  in  such  case  of  injury  arising  from  wilful,  gross,  or  wanton 
negligence,  punitive  damages  may  be  allowed  by  the  jury  in 
addition  to  other  damages  herein  provided,  but  in  no  event 
shall  the  amount  exceed  the  sum  of  six  thousand  dollars." 

This  necessarily  confers  on  the  administrator  of  the  wife's 
estate,  if  she  die  in  consequence  of  the  injury,  the  right  to 
recover  for  loss  of  services.  All  left  to  the  husband,  then,  was 
the  inconsiderable  claim  for  loss  of  consortium  during  a  few 
hours;  and  when  counsel  were  awakened  to  the  situation  by 
the  disco^ry  of  the  above  statute,  they  filed  the  amendment 
as  stated. 

We  think  there  was  no  error  in  permitting  this  to  be 
done.  But  for  such  amendment,  remedy  would  have  been 
wholly  inadequate,  and  could  only  have  been  made  adequate 
by  the  prosecution  of  another  action,  by  the  administrator. 
The  issues,  save  as  to  measure  of  damages  and  the  right,  were 
not  changed  by  such  amendment.    As  contended,  the  case 
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differs  from  Myers  v.  Chicago,  B,  &  Q.  B.  Co.,  152  Iowa  330, 
where  an  amendment  substituting  the  administrator  of  the 
estate  of  deceased  for  her  husband  as  party  plaintiff  was 
approved,  in  that  death  in  the  Myers  case  was  instantaneous, 
and  no  cause  of  action  existed  in  favor  of  the  husband  {Seney 
V.  Chicago,  M.  <fe  St.  P.  B.  Co.,  125  Iowa  290) ;  whUe  here  he 
might  have  maintained  the  action,  though  the  relief  must  have 
been  inconsiderable,  and,  in  view  of  the  statute  quoted,  utterly 
inadequate.  The  difference  is  not  such  as  would  warrant  a  - 
different  ruling.  If  the  husband,  in  effect,  gives  up  his  cause 
of  action  in  presenting  the  amendment,  this  is  not  a  matter 
of  complaint  for  defendants,  but  rather  in  the  nature  of  a 
benefit.  Nor  is  it  material  that  in  the  Myers  case  and  in  Van 
Dyk  V.  Mosierdt,  171  Iowa  3  (where  a  partnership  was  sub- 
stituted  as  party  plaintiff  for  an  individual  member  thereof), 
the  amendment  was  in  response  to  an  objection  of  the  defend- 
ant ;  while  in  the  case  at  bar,  counsel  for  defendant  continued 
in  skillful  silence.  The  amendments  were  all  allowed  in  pro- 
motion of  justice.  See  Missouri,  K.  &  T.  B.  Co.  v.  Wulf,  226 
U.S.  570  (57  L.  Ed.  355). 

There  was  no  abuse  of  the  large  discretion  conferred  on 
trial  courts  in  the  matter  of  permitting  amendments  to  plead- 
ings, and  the  judgment  is — Affirmed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


C.  P.  Noble,  Appellee,  v.  Euzabeth  R.  B.  Tru»  et  al.. 
Appellants. 

EEFOBMATIOK  OF  INSTBXJMENTS:  Biistake— Degiee  of  Proof 
1  Kecessary.  He  who  seeks  to  refonn  the  written  evidence  of  a 
contract  assumes  a  heavy  burden.  A  mere  preponderance  of 
evidence  on  the  issue  of  mutual  mistake  is  not  sufficient.  The 
evidence  must  be  (a)  clear,  (b)  satisfactory  and  (c)  free  from 
doubt.  Evidence  reviewed,  and  held  kisufficient  to  show  mutual 
mistake  in  the  amount  of  land  bought. 
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BEFOSBIATION  OF  INSTBUMENTS:    Mistake— Knowledge  of  Oon- 

2  tents  of  Instrnment.  One  will  not  be  heard  to  say  that  there 
was  mutual  mistake  in  a  contract  signed  by  him  without  objec- 
tion and  with  full  knowledge  of  its  contents. 

\ppeal  from  Lucas  District  Court. — D.  M.  Anderson,  Judge. 

Friday,  February  18,  1916. 

Action  to  reform  a  written  contract  for  the  sale  of  land. 
Judgment  and  decree  for  the  plaintiff.  Defendants  appeal. — 
Reversed  and  Bemcmded. 

Stuart  dk  Stuart,  for  appellants. 

Hickman  dk  Wells,  for  appellee. 

Gaynob,  J. — On  the  17th  day  of  January,  1911,  the 
defendants,  Mrs.  Elizabeth  B.  B.  Trump  and  A.  O.  Trump, 
husband  and  wife,  were  the  owners  of  the  following  described 
real  estate,  the  West  %  of  the  Northwest  14  of  Section  6, 
Township  71,  Range  21;  and  on  said  day,  entered  into  a 
written  contract  with  the  plaintiff,  the  provisions  of  which,  so 
far  as  material  to  this  controversy,  are  as  follows : 

**This  agreement,  made  this  17th  day  of  January,  1911, 
between  Elizabeth  R.  B.  Trump  and  A.  G.  Trump,  her  hus- 
band, of  the  county  of  Clark,  and  state  of  Missouri,  party  of 
the  first  part,  and  C.  F.  Noble,  of  the  county  of  Lucas,  and 
state  of  Iowa,  of  the  second  part,  as  follows : 

"The  party  of  the  first  part  hereby  agrees  to  sell  to  the 
party  of  the  second  part,  on  the  performance  of  the  agree- 
ments of  the  party  of  the  second  part,  as  hereinafter  men- 
tioned, all  their  rights,  title  and  interest  in  and  to  the  real 
estate  situated  in  the  county  of  Lucas,  and  state  of  Iowa,  to 
wit:  The  west  one  half  of  the  northwest  quarter  of  Section 
No.  Six,  Township  No.  Seventy-one,  Range  No.  Twenty-one, 
containing  104.5  acres,  more  or  less,  for  the  sum  of  ten  thou- 
sand four  hundred  and  fifty  dollars,  payable  as  hereinafter 
mentioned..  And  the  said  party  of  the  second  part,  in  the  con- 
VOL.  174  lA.^21  
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aideration  of  the  premises,  hereby  agrees  to  and  with  the 
party  of  the  first  part,  to  purchase  all  his  right,  title  and  inter- 
est in  and  to  the  real  estate  above  described,  for  the  sum  of 
ten  thousand  four  hundred  and  fifty  dollars,  and  to  pay  said 
sum  therefor  to  the  party  of  the  first  part,  his  heirs  or  assigns, 
as  follows:  Five  hundred  dollars  on  the  execution  of  this 
agreement,  and  the  balance  of  ninety-nine  hundred  and  fifty 
dollars  in  equal  payments,  to  wit :  $500  on  March  1,  1911 ; 
$1,000  on  May  12, 1911,  and  $8,450  on  or  before  March  1, 1914, 
with  interest  from  March  1,  1911,  at  the  rate  of  six  per  cent, 
per  annum  on  all  such  sums  as  shall  remain  unpaid,  payable 
annually  until  all  is  paid." 

This  contract  was  signed  by  plaintiff  and  defendants. 
Between  the  date  of  execution  of  said  contract  and  the  Ist 
day  of  April,  1912,  the  plaintiff  paid,  and  there  were  endorsed 
on  the  contract,  several  items  of  payment  and  the  date  of  the 
payment,  amounting  in  all  to  $10,000.  This  would  leave  a 
balance  due  upon  the  contract  of  $450,  with  interest,  as  pro- 
vided in  the  contract.  On  the  1st  clay  of  July,  1912,  after 
those  payments  were  made,  the  plaintiff  served  upon  the 
defendants  the  following  notice : 

''You  are  hereby  notified  that  I  have  deposited  with  the 
clerk  of  the  district  court  of  Iowa,  in  and  for  Lucas  County, 
the  sum  of  seven  hundred  fifty-eight  and  ninety-seven  one- 
hundredths  dollars  as  balance  due  on  real  estate  contract  exe- 
cuted by  us  on  the  17th  day  of  January,  1911,  wherein  you 
contracted  to  convey  to  me  by  warranty  deed,  and  deliver 
abstract  of  title  at  the  agreed  price  of  $100  per  acre,  one 
hundred  four  and  one-half  acres  in  west  one  half  of  northwest 
quarter  of  Section  six.  Township  seventy-one.  Range  twenty- 
one,  in  Lucas  County,  Iowa.  That  I  have  had  said  land  sur- 
veyed according  to  the  understanding  had  on  the  day  of  sale, 
and  find  that  there  are  but  102.5  acres  in  said  tract  of  land. 
I  therefore  demand  that  you  deliver  to  said  clerk  of  said  court, 
or  to  me  personally,  sufScient  warranty  deed  and  abstract  of 
title,  and  that  you  accept  said  sum  of  money  so  deposited  in 
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full  satisfaction  of  the  balance  of  purchase  price  of  said  land." 
This  $758.97  was  claimed  to  be  the  balance  due,  with 
interest,  on  the  contract,  and  was  figured  on  the  theory  that 
the  plaintiff  had  purchased  and  agreed  to  pay  for  only  1021/^ 
acres,  instead  of  104^  acres,  as  provided  in  the  written  con- 
tract. On  the  12th  day  of  March,  1914,  plaintiff  commenced 
this  action  to  reform  the  written  contract,  claiming  that  the 
written  contract  did  not  express  the  true  agreement  between 
the  parties;  that  the  actual  contract  entered  into,  and  which 
should  have  been  reduced  to  writing,  and  which  the  writing 
does  not  express,  was  as  follows : 

''In  consideration  of  $100  per  acre,  to  be  paid  in  install- 
ments, we,  the  defendants,  hereby  agree  to  sell,  and  by  war- 
ranty deed  to  convey,  to  the  plaintiff,  all  that  part  or  portion 
of  the  W.  %  of  N.  W.  y^  of  Section  6,  lying  east  of  the  center 
of  a  highway  running  north  and  south  on  and  along  the  west 
side  of  said  tract  of  land,  it  being  understood  and  agreed  that 
defendants  shall  cause  said  tract  oi  land  to  be  surveyed  to 
ascertain  the  number  of  acres  therein,  and  plaintiff  shall  only 
be  required  to  pay  $100  per  acre  for  the  number  of  acres  in 
said  tract,  as  shown  by  said  survey/' 

This  is  the  contract  which  the  court  in  its  decree  found 
was  actually  made  between  the  parties,  and  reformed  the 
written  contract  so  as  to  make  it  express  what  was  claimed 
by  the  plaintiff,  and  found  by  the  court  to  be  the  actual  con- 
tract entered  into  between  the  parties.  The  record  shows 
that  the  land  referred  to  in  the  contract  was  surveyed  later 
and  found  to  contain  104^  acres.  It  was  found  that  there 
was  a  road  along  the  west  part  of  this  land,  all  upon  this  land, 
and  that  there  were  in  this  quarter,  east  of  the  middle  of  the 
road,  only  102^  acres.  This  controversy,  then,  turns  on 
whether  or  not  the  plaintiff  had  obligated  himself  to  purchase 
and  pay  for  the  whole,  including  that  occupied  by  the  road, 
or  whether  he  purchased  and  was  only  to  purchase  and  pay 
for  the  land  to  the  center  of  the  road,  leaving  the  west  half 
of  the  road,  though  on  the  land  described  in  the  contract,  the 
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property  of  the  defendants.  The  plaintiff  claims  that  he 
purchased  only  to  the  middle  of  the  road,  and  that  up  to  that 
pointy  the  land  purchased  contained  but  102^  acres;  that 
he  purchased  it  at  $100  an  acre,  the  number  of  acres  to  be 
ascertained  by  actual  survey.  This  quarter  was  known  to  be 
fractional.  Ther  defendants  claim  that  plaintiff  purchased  the 
entire  fractional  quarter,  containing  104^  acres,  more  or  leas, 
for  a  specified  sum,  to  wit,  $10,450. 

It  appears  that,  at  the  time  the  written  contract  was 

made,  neither  party  had  definite  knowledge  as  to  the  actual 

location  of  this  road.    Each  knew  of  the  existence  of  the  road 

and  that  it  was  a  used  road.    If  defendants' 

^'  SlPf22!i^3"®*'     contention  is  right,  and  the  written  contract  is 

OP  INSTRU-  ®        ' 

tlkeT^^e^e       ^^  forcc,  the  plaintiff  purchased  the  whole 
nec^sary.  fractional  quarter,  consisting  of  104^  acres, 

including  that  occupied  by  the  road  and  sub- 
ject only  to  the  easement.  The  record  discloses  that,  at  the 
time  this  written  contract  was  made  and  signed  by  the  defend- 
ants and  the  plaintiff,  the  contract  was  read  over  to  the  plain- 
tiff before  the  same  was  signed  by  him.  He  was  asked  this 
question:  **You  signed  the  contract,  knowing  that  it  con- 
tained that  statement,  *So  many  acres,  more  or  less,  for  the 
sum  of  $10,450?' ''  He  answered  **Yes".  There  is  no  evi- 
dence  at  all  in  this  record  that  the  scrivener  who  drew  the 
deed  **by  inadvertence  or  mistake"  wrote 'the  description  of 
the  land  and  the  terms  of  the  sale,  as  set  out  in  the  written 
contract,  or  that  the  written  contract,  as  set  out,  is  not  the  con- 
tract then  agreed  upon.  There  is  no  evidence  that  the  plaintiff 
inadvertently  signed  the  same.  There  is  no  evidence  ''that  the 
contract  is  the  result  of  fraud  on  the  part  of  the  defendant,  A. 
G.  Trump,  and  mistake  and  inadvertence  on  the  part  of  ijie 
plaintiff",  as  claimed  by  the  plaintiff  in  his  pleading.  These 
were  affirmative  allegations  upon  which  the  plaintiff  predicates 
his  right  to  have  the  written  instrument,  evidencing  the-  con- 
tract, reformed  so  as  to  make  it  speak  other  and  differently 
from  that  which  its  plain  wording  indicates.  Unless  this  writ- 
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ten  contract  is  reformed,  the  plaintiff  has  no  standing  in  this 
court.  He  has  not  complied  with,  nor  does  he  claim  to  have  at- 
tempted to  comply  with,  the  provisions  of  the  written  contract 
in  the  payment  of  the  full  amount  therein  stipulated  for.  This 
case  is  triable  de  novo  in  this  court  upon  the  record  made  in  the 
court  below.  We  are  not  bound  by  the  finding  of  the  trial 
court  upon  questions  of  fact  as  we  are  by  the  verdict  of  a 
jury,  even  though  there  may  be  a  dispute  in  the  evidence 
upon  controverted  facts. 

It  is  elementary  that  one  who  seeks  to  reform  the  written 
evidence  of  a  contract  assumes  a  heavy  burden,  and  courts  are 
not  disposed  to  set  aside  written  instruments,  solemnly  entered 
into,  and  substitute  therefor  another  and  a  different  contract 
from  that  expressed  in  the  writing,  except  where  it  is  made 
to  appear  that  a  written  instrument  does  not  express  the  true 
contract  entered  into  between  the  parties,  and  that  there  was 
a  mutual  mistake  in  reducing  the  actual  contract  to  writing, 
or  that  the  party  was  circumvented  by  fraud  from  knowing 
and  understanding  the  import  of  the  written  instrument 
signed.  The  evidence  shows  that  the  contract  was  prepared 
while  plaintiff  was  present ;  that  it  was  read  over  to  him,  and, 
after  being  fully  read,  was  signed.  He  said  he  knew  its  con- 
tents, and  its  provisions.  There  is  no  evidence  of  any  mutual 
mistake ;  no  evidence  that  he  was  circumvented  or  in  any  way 
prevented  from  knowing  and  appreciating  just  what  the 
written  instrument  said.  The  general  rule  is  that,  before  a 
written  instrument  can  be  reformed  on  the  ground  that  there 
was  a  mistake  in  drafting,  the  evidence  that  there  was  a  mis- 
take should  be  clear,  satisfactory,  and  free  from  doubt.  See 
McTucker  v.  Taggart,  29  Iowa  478 ;  Sirayer  v.  Stone,  47  Iowa 
333,  336 ;  Wachendorf  v,  Lcmcaster,  61  Iowa  509 ;  Bowman  v. 
Besley,  122  Iowa  42.  It  is  elementary  that  fraud  is  never 
presumed,  but  must  be  established  by  the  one  relying  upon 
it,  to  defeat  a  written  contract. 

It  appears  that,  prior  to  the  time  when  this  written  con- 
tract was  entered  into,  the  defendants  had  put  this  land  up 
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for  sale  at  auction  with  other  lands;  that  the  plaintiff  was 
there  and  bid  this  land  in  at  $100  an  acre;  that  this  sale  did 
not  go  through;  that,  afterwards,  McMains,  who  was  the 
auctioneer,  told  the  Trumps  that  he  thought  he  could  sell  the 
land  at  private  sale  to  the  same  parties  who  had  bid  on  it. 
It  appears  from  his  testimony  that,  at  the  time  of  the  sale  to 
plaintiff  at  auction,  it  was  estimated  that  it  contained  104V^ 
acres;  that  after  McMains  had  his  talk  with  Tnimp,  in  which 
he  said  he  thought  that  he  could  sell  it  at  private  sale  to  the 
same  parties  who  had  bid  on  it,  he  had  a  talk  with  the  plaintiff, 
and  plaintiff  said  he  would  take  it  at  the  price  he  bid.  ''I  told 
him  we  would  try  to  sell  it,  and  let  him  have  it  at  $100  an 
acre.  He  said  he  would  take  it  at  that.  I  reported  it  to 
Trump  and  he  agreed.  I  told  Trump  that  he  would  give  $100 
an  acre."  He  says  further  that,  when  they  went  to  the  office 
of  the  scrivener  to  draw  up  the  contract : 

''Mr.  Noble  wanted  to  know  how  the  road  was,  and  I 
told  him,  'You  bought  enough  land  to  know  that  a  man  buys 
to  the  middle  of  the  road'.  Q.  What  did  he  say.  A.  He  said, 
'Yes,  sir'.  I  don't  remember  there  was  anything  said  about 
having  the  land  surveyed.  Trump  was  not  present  when  I 
made  the  sale.  He  was  present  when  the  contract  was  drawn 
up.  I  was  not  authorized  to  close  any  deal.  Noble  made  an 
offer  and  I  reported  it." 

The  plaintiff  testified: 

"After  the  auction  sale  had  failed  to  go  through,  I  met 
Mr.  McMains  about  January  1st.  He  wanted  to  know  if  I 
would  buy  the  land.  I  told  him  I  would  take  it  at  what  I 
offered  for  it.  He  said,  'There  may  be  a  chance  for  you  to 
get  it.'  Afterwards,  he  asked  me  if  I  would  raise  the  bid. 
I  told  him  I  would  not.  I  looked  the  land  over  before  the 
sale.  Afterwards,  he  asked  me  to  come  up  to  the  scrivener's 
office,  that  afternoon,  and  we  closed  up  the  deal.  I  had  been 
dealing  in  land  for  some  years,  and  found  it  was  difficult  to 
find  some  of  the  government  comers.    Some  of  the  fractional 
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pieces  would  overmn  -,  therefore,  I  insisted  on  having  it  sur- 
veyed. When  my  time  came  to  settle,  Ed  Anderson,  Mr.  Trump 
and  the  lawyer  (meaning  the  scrivener  who  drew  the  con- 
tract) were  present  Says  I,  'Is  there  any  certainty  in  the 
acreage  of  this!'  The  lawyer  says,  'The  original  survey  says 
104^  acres.'  Says  I,  'Does  that  mean  to  the  center  of  the 
road! '  Mr.  McMains  said,  'You  have  bought  land  enough  to 
know  that  you  have  to  buy  half  the  road. '  I  made  the  state- 
ment that  I  was  willing  to  pay  for  it,  or  that  I  wouldn't  have 
it  removed  for  a  certain  amount,  something  like  that.  Then 
I  insisted  that  it  be  surveyed.  I  said  I  must  have  it  surveyed, 
then' I  will  know  just  what  I  am  getting — the  exact  number  of 
acres.  I  was  to  pay  $100  an  acre  according  to  acreage.  Mr. 
Trump  said  to  the  lawyer,  'Can  you  get  a  surveyor!'  He  said, 
'Yes,  sir.'  Then  he  sa3r8,  'Get  it  surveyed.'  He  didn't  say, 
'Get  the  lines,'  but  just,  'get  it  surveyed,'  and  I  never  thought 
until  July,  1912,  but  what  that  was  the  understanding,  that 
I  should  pay  for  the  acreage  to  the  center  of  the  road,  not 
knowing  that  all  the  road  came  off  me.  I  never  would  have 
signed  the  contract  if  I  hadn't  expected  to  get  just  what  I 
paid  for  by  the  acre,  up  to  the  center  of  the  road,  not  know- 
ing that  the  road  was  off  me  at  the  time." 

He  further  testified: 

' '  After  they  had  failed  to  make  a  sale  at  auction,  McMains 
called  on  me  and  asked  me  if  I  would  buy  that  as  I  had  bid  at 
the  auction.  After  some  conversation,  he  told  me  he  thought 
the  matter  would  be  arranged,  and  asked  me  to  come  over  to 
Faneher's  office.  I  went  there.  I  think  Fancher  drew  the 
written  contract.  I  think  Mr.  Trump  asked  him  to  draw  the 
contract." 

He  was  asked  this  question : 

"What  did  he  tell  him  was  the  contract!  A.  I  don't 
recollect.  I  reckon  he  knew  just  as  much  about  it  as  Trump 
did.  He  heard  all  the  conversation.  Q.  The  contract  was 
presented  to  you !    A.  Yes,  sir.    Q.  You  read  it !    A.  I  rather 
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think  Mr.  Fancher  did.  I  have  not  the  least  recollection,  but 
it  would  be  reasonable  to  suppose  that  he  did.  He  said  he 
signed  the  contract  after  Fancher  read  it.  Q.  Did  you  make 
any  objection  to  it!  A.  No,  sir,  not  with  the  understanding 
that  I  had  that  it  was  going  to  be  surveyed.  Q.  For  the  sum 
of  $10,450!  A.  Yes,  sir,  I  suppose  so.  If  it  had  been  110 
acres,  I  would  have  been  willing  to  pay  it.  Q.  You  signed  the 
contract  knowing  that  it  contained  this  statement  without 
objection!  A.  Yes,  sir.  I  knew  the  road  was  there,  but  I 
didn't  know  it  was  all  on  the  tract  I  bought." 

Witness  Ed  Anderson  testified  that  he  was  present  at  the 
time  the  contract  was  made.  Noble  said  to  Fancher  that  he 
wanted  it  understood  that  he  was  buying  to  the  middle  of  the 
road. 

''Q.  What  did  Fancher  say  to  that!  Did  he  make  any 
reply!  A.  I  don't  know.  He  made  this  statement  on  the  day 
the  contract  was  made.  I  could  not  say  whether  it  was  before 
or  after  the  contract  was  written." 

This  is  all  the  evidence,  except  some  talks  which  plain- 
tiff claims  to  have  had  with  Fancher  long  after  the  making 
of  the  contract,  and  at  a  time  when  the  record  does  not  dis- 
close that  Fancher,  the  scrivener  who  drew  the  contract,  was 
acting  in  any  way  for  the  defendants,  or  had  authority  in  any 
way  to  bind  them  by  what  he  said.  It  is  apparent,  then,  that 
the  plaintiff's  contention  is  not  that  he  was  deceived  into 
signing  this  contract,  but  that  he  had  entered  into  a  different 
oral  contract  from  that  embodied  in  the  writing.  The  plain- 
tiff therefore  assumes  the  burden  of  proving  that  the  contract 
actually  entened  into  was  as  claimed  by  him,  and  not  as 
expressed  in  the  writing.  It  is  not  sufficient  to  show  that  the 
writing  does  not  express  something  which  the  plaintiff  under- 
stood to  be  a  part  of  the  contract,  but  that  an  actual  contract 
was  made  and  intended  to  be  embodied  in  the  writing  and 
expressed  in  the  writing  at  the  time  they  undertook  to  reduce 
their  contract  to  writing,  and  that  this  oral  contract  was,  by 
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mutual  mistake  or  inadvertence,  or  fraud  of  the  other  party, 
not  expressed  in  the  writing.  When  parties  enter  into  a  con- 
tract and  reduce  the  contract  to  writing,  it  is  presumed  that 
the  contract  contains  the  agreement  between  the  parties,  and 
that  all  previous  talks  and  agreements  are  merged  in  the  writ- 
ing, and  that  the  writing  expresses  the  contract  upon  which 
the  minds  met.    See  Hayer  v.  King,  101  Iowa,  363. 

In  Jurgenson  v.  Carlsen,  97  Iowa  627,  an  action  was 
brought  for  judgment  upon  a  note,  and  to  foreclose  a  mort- 
gage given  to  secure  it.  The  defendant  pleaded  a  mistake  in 
the  note  and  mortgage,  and  asked  that  the  same  be  reformed 
to  c(mform  to  the  understanding  of  the  parties.  The  court 
said: 

''The  evidence  is  in  conflict  on  the  issue  of  mistake.  It 
is  well  understood  that,  in  such  cases,  the  burden  is  upon  him 
who  claims  mistake  to  establish  the  same  by  clear  and  satis- 
factory evidence,  which  shall  be  free  from  reasonable  doubt. 
Now,  while  the  scrivener  who  drew  the  instruments  states 
that  it  was  the  agreement  and  understanding  of  the  parties 
that  the  interest  should  mature  and  be  paid  with  the  install- 
ments of  principal,  and  that  he  intended  to  make  the  note  so 
read,  and  the  defendant  .  .  .  also  testified  that  this  was 
the  understanding,  yet  the  defendant  says  that  he  heard  the 
instrument  read  before  he  signed  it,  and  was  satisfied  with  it 
as  read.  He  also  says  on  cross-examination  that  there  was  no 
such  understanding  as  he  now  claims,  before  he  signed  the 
paper.  The  plaintiff  denies  there  was  any  mistake,  and  sa3r8 
that,  when  the  papers  were  read  to  Carlsen,  he  expressed  him- 
self satisfied  therewith.  It  also  appears  that  defendant  made 
no  claim  of  mistake  until  about  the  time  the  answer  was  filed, 
but  told  a  disinterested  party  that  his  defense  to  the  suit  would 
be  that  the  plaintiff  had  failed  to  notify  him  that  the  interest 
was  due.  There  is  not  such  clear  and  satisfactory  evidence  in 
the  case  as  to  justify  a  reformation  of  the  instruments." 

In  the  case  at  bar,  it  appears  that  the  writing  was  read 
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over  to  the  plaintiff ;  that  he  had  full  knowledge  of  and  under- 
stood its  contents;  that  he  signed  it  without  any  objection  to 
the  instrument  as  drawn,  or  to  its  provisions; 
s.  lUroRMATioN     that  he  made  no  complaint  until  he  served 
icsNTs:  mis-       the  notice  on  the  defendants  hereinbefore  set 
6dge*ofcoii-"      out;  that  he  had  then* paid  $10,000  upon  the 

tenta  of  inatru-  x-         t-      ,  x- 

n>«n^  contract.    There  is  no  question,  we  will  say, 

in  this  record,  that  the  plaintiff  desired  the 
land  surveyed;  that  the  land  was  fractional,  and,  upon  surv^r, 
was  shown  to  contain  104^^  acres — the  exact  amount  of  acres 
stated  in  the  written  contract.  It  was  not  known  by  the 
plaintiff  or  the  defendants  definitely  then  that  the  entire  road 
was  upon  the  land  conveyed.  Plaintiff  said,  at  the  time  the 
contract  was  made,  that  he  wouldn't  have  the  road  taken  off 
for  twice  its  value.  His  attention  was  specially  called  to  the 
road.  The  only  contention  that  the  plaintiff  can  make,  touch- 
ing  this  contract,  is  that  he  was  to  buy  but  one  half  of  the 
road  upon  the  land  purchased.  He  docs  not  now  daim  that 
he  purchased  all  the  land  covered  by  the  description  in  his 
contract,  but  says  that  he  purchased  all  that  portion  of  the 
west  half  of  the  northwest  quarter,  etc.,  lying  east  of  the 
center  of  the  road,  along  the  west  side  thereof.  He  does  not 
claim  that  he  purchased  it  all,  and  by  agreement  was  to  pay 
only  to  the  center  of  the  road.  This  would  present  a  different 
question. 

In  determining  the  weight  to  be  given  to  the  evidence,  it 
is  essential  that  we  consider  the  reasonableness  or  unreason- 
ableness of  the  claims  made.  It  would  not  strike  the  mind  as 
reasonable  that  the  defendants,  owning  this  entire  fractional 
piece  of  land,  should  in  the  conveyance  reserve  to  themselves 
a  strip  30  feet  wide  along  the  west  side.  It  does  not  seem 
reasonable  that  the  plaintiff  should  have  purchased,  with  the 
understanding  that  the  defendants  should  retain,  subject  only 
to  the  easement,  a  strip  30  feet  wide  along  the  west  side  of 
this  land.  The  conversation  testified  to,  in  which  McMains 
is  claimed  to  have  said  to  the  plaintiff,  '*You  have  purchased 
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enough  land  to  know  that  you  only  have  to  pay  to  the  center 
of  the  road",  unquestionably  had  reference  to  conditions 
where  the  road  was  upon  the  section  line,  each  abutting  owner 
owning  to  the  middle  of  the  road,  subject  to  the  easement. 
There  is  no  dispute,  although  there  is  some  evidence  offered 
tending  to  suggest  a  dispute,  that  the  plaintiff  was  to  pay  $100 
an  acre  for  this  land.  There  is  no  dispute  that  the  land 
described  contained  1041^  acres.  The  only  controversy  is  as 
to  whether  or  not  the  defendants  reserved  a  strip  containing 
two  acres  off  the  west  side  of  the  land.  The  evidence  offered 
to  reform  the  contract  does  not  have  that  persuasive  force  that 
the  law  requires  before  a  court  of  equity  is  justified  in  reform- 
ing a  written  instrument,  where  it  was  understandingly  entered 
into  between  the  parties,  and  substituting  therefor  an  entirely 
different  contract  from  that  expressed  in  the  written  contract. 
To  justify  a  decree  reforming  a  contract  on  the  ground  of 
fraud,  the  evidence  must  be  clear  and  satisfactory.  A  mere 
preponderance  is  not  sufficient.  To  allow  the  reformation  of  a 
written  instrument  involving  title  to  land,  on  the  ground 
of  mistake  or  inadvertence*  or  fraud,  the  proof  must  be  clear 
and  satisfactory.  Any  other  rule  would  be  dangerous  to  follow 
and  tend  to  weaken  confidence  in  titles  and  in  written  agree- 
ments. See  Frey  v.  Camp,  131  Iowa  109 ;  Johnson  v.  Farmers^ 
Insurance  Co.,  126  Iowa  565;  Tnfis  &  Colly  v.  Lamed,  27 
Iowa  330.    In  this  case  it  is  said : 

''This  writing  ought  to  be  accepted  as  a  full  and  correct 
expression  of  the  contract  of  the  parties  until  the  contrary  is 
established  beyond  fair  or  reasonable  controversy ;  and  if  the 
proofs  are  doubtful  and  unsatisfactory  or  if  the  mistake  is 
not  plainly  shown,  equity  will  not  interfere.'' 

Indeed,  this  is  the  universal  holding  of  this  court  upon 
this  proposition.  Many  authorities  might  be  cited  in  support 
of  it.  See,  further,  Hervey  v.  Savery,  48  Iowa  313 ;  Cluie  v, 
Frasier,  58  Iowa  268. 

We  think  the  record  in  this  case  fails  to  show  that  quan- 
tum of  proof  sustaining  plaintiff's  contention  to  justify  the 
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decree  of  the  court  from  which  this  appeal  is  taken.  We  find 
that  the  written  contract,  theref  ore,  must  stand  as  the  expres- 
sion of  the  agreement  actually  entered  into  between  the  parties, 
and  that  plaintiff's  petition,  in  so  far  as  it  asks  for  a  reforma- 
tion of  the  contract,  ought  to  be,  and  is,  dismissed. 

The  cause  is  therefore  reversed  and  remanded  for  decree 
and  judgment  in  accordance  with  this  opinion. — Reversed 
and  Benumded. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Sioux  City  Foundry  and  Manufacturing  Company,  Plain- 
tiff, V.  W.  G.  Mkrtbn  et  aL,  Defendants  and  Appellees; 

H.  G.  McNeil  &  Son,  Cross-Petitioners  and  Appellants. 

MEGHANIOS'  LnSK:    Bigbt  to  Lien— Payments  By  Owner  To  Oon- 

1  tractor— Payments  by  Contractor  to  llatorialmaa— Applications 
of  Payments— "Mingling  of  Funds."  ^It  behooves  a  materialman 
wlio  has  furnished  material  to  a  building  contractor  and  who 
expects  to  claim  a  lien  on  the  property  of  the  owner,  to  know  the 
9ource  of  the  money  paid  him  by  the  contraoior;  because  when  the 

'  owner  pays  money  to  the  contractor  in  discharge  of  his  contract 
and  the  contractor  pays  such  money  to  the  materialman,  the 
latter  must  apply  the  payment  on  the  account  for  material  which 
was  furnished  for  the  said  owner's  building.  And  this  is  true 
even  though  the  contractor,  who  was  owing  the  materialman 
on  several  contracts,  gives  the  materialman  no  directions  as  to 
how  the  payment  should  be  applied,  and  even  though  the  material- 
man does  not,  in  fact,  know  where  the  contractor  had  obtained 
the  money.  No  equitable  doctrine  of  the  ''mingling  of  funds" 
has  any  bearing  on  such  a  transaction. 

ESTOPPEL:  Equitable  Estoppel— ^Prejndiclal  Position  By  One's  Own 

2  Conduct.  One  may  not,  by  his  own  acts,  place  himself  in  a  preju- 
dicial position  and  then  predicate  an  estoppel  thereon. 

PRINCIPLE  APPLIED:  /a  materialman  furnished  material 
to  a  contractor  who  was  erecting  a  building  for  the  owner.  The 
owner  paid  to  the  contractor  a  certain  estimate,  due  under  the 
contract.  The  contractor  paid  this  money,  or  a  part  thereof,  to 
the  materialman.  At  this  time,  the  contractor  was  owing 
the  materialman  for  other  materials  furnished  on  other  contracts 
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with  other  owners.  The  contractor  gave  the  materialman  no 
direction  as  to  how  to  apply  the  payment.  The  materialman  did 
not  know  where  the  contractor  got  the  money,  and  applied  the 
money  on  an  account  for  material  furnished  for  a  building  other 
than  that  of  the  owner  who  paid  the  money  in  question.  Held, 
the  fact  that  the  materialman  might  lose  his  mechanics'  lien  for 
the  account  on  which  the  money  was  applied  was  no  reason  why 
the  owner  should  be  held  estopped  to  insist  that  the  money  was 
wrongfully  applied.  -^^ 

EQTJITT:    BiazJins— IMng  That  WUeh  Onitbt  To  Be  Done.    Equity 

3  regards  that  as  done  which  ought  to  be  done.  And  if  party 
litigants  fail  in  this  respect,  the  court  will  do  it  for  them.  So 
held  where  it  appeared  that  a  materialman,  in  an  action  to  estab- 
lish a  mechanics'  lien,  had  improperly  applied  payments  reeeived 
from  the  principal  contractor. 

PAYMENT:    AppUcation-^Tiidgnieiit  To  Ctonect— Medianlcs'  Lien. 

4  A  Bubcontmctor  who,  in  an  action  to  enforce  a  mechanics'  lien, 
suffers  a  reduction  in  the  amount  of  his  lien  because  of  improper 
application  of  payments  by  him,  is  entitled  to  judgment  against 
the  defaulting  principal  contractor  for  the  full  amount  of  the 

Appeal  from  Woodbury  District  Court. — John  F.  Oliveb, 

Judge. 

Friday,  Febeuaby  18,  1916. 

FoREOLOSUBE  of  mechanics'  lien.  Appeal  on  the  claim  that 
too  small  a  recovery  was  allowed. — Modified  and  Affirmed, 

Marks  &  Marks,  for  appellant. 

Sargent,  Strong  &  Struble  and  E.  A.  Burgess,  for  appel- 
lees. 

Saungeb,  J. — I.  Day  and  Stone  employed  one  Merten 
to  construct  for  them  a  building  in  Sioux  City,  known  as  the 
Davidson  building.  They  paid  him,  in  the  course  of  construc- 
tion, a  sum  of  money,  out  of  which  he  paid  $300  to  the  appel- 
lant, McNeil.  Merten  was  indebted  to  McNeil  for  various 
materials  used  by  Merten  in  his  work  as  contractor,  including 
material  for  the  Davidson  job.  He  gave  no  direction,  as  to  the 
application  of  the  $300,  and  McNeil  applied  this  payment  to 
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accounts  for  material  other  than  that  used  in  the  Davidson 
building.  The  trial  court,  in  effect,  applied  this  $300  to 
diminishing  the  account  owed  for  the  Davidson  job,  and  the 
materialman  appeals. 

The  appellant  invokes  the  general  rule  which  governs  the 
application  of  payments  between  debtor  and  creditor.  He 
urges  that,  under  that  rule,  since  the  contractor  who  did  the 
pajring  owed  appellant  on  several  accounts  and  gave  no 
direction  on  which  of  these  accounts  the  payment  should 
be  applied,  appellant  had  the  right  to  apply  on  any  account 
owed  by  the  contractor,  and  not  to  apply  on  the  account  owed 
for  material  furnished  for  the  building  of  these  owners ;  and 
that,  having  so  applied,  the  owners  cannot  compel  a  change 
in  application  by  crediting  the  account  for  material  furnished 
for  the  building  of  these  owners.  Appellant  adds  that  it  did 
not  know  where  Merten  got  the  money  that  he  paid ;  that  he 
and  it  acted  in  good  faith;  that  it  may  suffer  injury  if  the 
application  made  be  now  disturbed  because  it  ''has  probably 
lost  its  lien  right"  as  to  one  of  the  accounts  on  which  part  of 
the  $300  was  applied;  that  there  is  an  additional  estoppel 
because  the  owners  knew  appellant  was  furnishing  material 
for  which  he  was  not  being  paid ;  and  that  subsequent  pay- 
ments were  made  to  the  contractor  despite  such  knowledge; 
and  it  insists  that,  in  a  loose  sense  at  least,  the  equitable  doc- 
trine applies  which  prevents  one  from  impressing  funds  with 
a  trust  unless  the  trust  fund  has  been  kept  intact,  can  be 
traced,  and  has  not  been  mingled  beyond  the  power  to  trace. 

Appellee  responds: 

1.  That,  while  this  rule  does  govern  payment  from  debtor 
to  creditor,  it  may  well  govern  there  because,  so-  long  as  the 
payer  remains  silent,  he  has  nothing  to  complain  of  when  one 
debt  of  his  instead  of  another  is  extinguished  by  payments 
made ;  that,  after  all,  every  dollar  paid  none  the  less  relieves 
him  of  the  debt  he  owes,  even  though  it  be  one  debt  rather 
than  another;  but  that  the  rule  does  not  apply  where  the 
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money  of  A.,  who  owes  a  debt,  is  by  the  creditor  applied  to 
extinguish  the  debt  of  B ;  in  other  words,  that  the  contractor 
and  the  materialman  between  them  cannot,  by  agreement  or  by 
failure  to  give  direction,  effectuate  that  one  who  has  furnished 
money  for  material  shall  still  owe  for  the  material,  because  his 
money  was  used  to  relieve  from  debt  another  who  had  not 
furnished  the  money. 

2.  That  appellant  was  put  to  inquiry  as  to  where  the 
money  paid  came  from,  and  had  notice  where,  in  justice,  it 
should  be  applied,  because,  say  they : 

(a)  When  appellant  received  from  the  contractor  the 
$300  in  the  form  of  a  check,  it  knew  the  contractor  was 
engaged  in  the  construction  of  their  building,  and  that  esti- 
mates and  payments  were  being  made  to  apply  on  the  con- 
struction of  said  building.  And  the  contractor  never  got 
material  without  advising  appellant  for  what  job  it  was# 

(b)  While  the  ledger  account  with  the  contractor  did 
not  differentiate  between  jobs,  it  bore  references  that  enabled 
the  segregation  of  the  jobs  by  going  to  the  original  itemized 
journal  entries. 

(c)  Appellant  knew  the  owners  were  having  constructed 
what  was  styled  the  Davidson  building,  and  that  this  was 
being  done  when  it  got  the  payment  in  controversy.  The  books 
designated  jobs  by  a  designating  letter  or  word,  and  the  Dav- 
idson job  was  designated  by  ''D",  and  the  check  that  made 
said  payment  had  the  notation  ''No.  D  54". 

(d)  Appellant  knew  that  one  of  the  owners  was  a  large 
stockholder  and  the  other  the  cashier  of  the  bank  upon  which 
the  check  was  drawn,  and  that  both  owners  did  all  their  busi- 
ness with  that  bank. 

(e)  Appellant  McNeil  testifies  that  he  knew  that,  cus- 
tomarily, contractors  were  paid  on  estimates,  and  supposes 
he  knew  that  course  was  being  followed  as  to  the  Davidson 
building;  that  at  the  time  the  check  was  paid  he  supposed 
the  contractor  was  getting  money  at  times  on  the  contract  for 
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that  building,  was  getting  payment  on  estimates  on  that  build- 
ing, though  it  did  not  know  it  as  a  fact. 

3.  That  even  if  it  be  true  that  appellant  had  no  knowl- 
edge that  the  money  came  from  the  owners,  there  is  no  estoppel 
to  show  that  such  is  the  fact;  that  it  is  not  the  question 
whether  A  knew  that  he  was  using  the  money  of  B  to  satisfy 
his  own  claims  against  C,  but  whether,  in  fact,  the  money  of 
A  was  so  used. 

4.  That  there  is  no  mingling  of  money ;  that  it  is  proved 
that  the  money  received  from  the  owners  is  the  money  paid 
over  by  the  contractor;  that  this  is  no  mingling  at  all  within 
the  equitable  rule ;  that  if  it  be,  it  is  not  a  mingling  of  funds 
with  others,  but  mingling  the  things  that  were  paid  for  with 
the  money;  and  that,  in  any  view,  the  appellant  cannot  urge 
the  doctrine  of  mingling,  nor  yet  an  estoppel,  upon  mingling 
done  by  himself,  nor  injury  by  loss  of  lien  rights  caused  by 
his  own  voluntary  act :  in  other  words,  that  the  owner  is  not 
to  suffer  because  the  materialman,  without  the  knowledge  and 
consent  of  the  owner,  used  the  money  of  the  owner  to  pay 
debts  owed  to  appellant  from  others,  nor  because  appellant, 
of  his  own  volition,  without  the  knowledge  and  consent  of  the 
owner,  deprived  himself  of  a  lien  which  secured  the  accounts 
of  others.    This  defines  the  dispute. 

II.  It  will  clear  the  controversy  if  we  dispose  of  cita- 
tions that  are  irrelevant,  or  are  not  controlling.  Some,  we 
deal  with  fully ;  others  are  disposed  of  in  a  summary. 

In  Eughes  v.  FUnt,  (Wash.)  112  Pac.  633,  the  mate- 
rialman is  defeated  on  the  ground  that  he  had  notice  that 
he.  was  applying  the  money  of  the  owner  on  accounts  for 
material  bought  by  the  contractor  for  others  than  Flint,  and 
this,  because  the  materialman  kept  the  contracts  separate  on 
his  books,  and  the  Flint  checks  contained  the  endorsement 
''on  contract";  also,  because  a  conflict  was  resolved  in  favor 
of  a  direction  to  apply  on  the  Flint  job. 

On  its  face.  Central  Plamng  MiU  <&  Lumber  Company  y. 
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Beiz,  (Ey.)  92  S.  W.  591,  sustains  what  was  done  by  the 
trial  court  here.  But  in  a  later  case,  Thacker  v»  BtiUock, 
(Ey.)  131  S.  W.  271,  272,  it  is  said  that  the  evidence  in  the 
Bets  case  showed  that  the  plaintiff  was  notified  that  the 
money  paid  it  by  the  contractors  came  from  him,  and  that 
it  was  requested  to  apply  the  money  to  that  account;  that 
the  chancellor's  judgment  was  based  on  this  evidence,  and 
that  the  case  was  affirmed  on  the  ground  that  on  these  facts 
there  was  no  reason  for  disturbing  his  conclusion. 

IIL  There  are  cases,  in  effect,  that,  when  the  money 
paid  is  that  of  the  contractor,  the  materiahnan,  having  made 
application  to  some  debt  of  the  contractor,  cannot  be  com- 
pelled by  others  to  change  the  application  for  their  benefit. 
We  do  not  think  them  controlling.  One  of  them  is  Brigham 
V.  Dewald,  (Ind.)  34  N.  E.,  at  498,  which  is,  in  effect,  that 
if*  money  paid  on  contract  and  paid  over  to,  and  in  the 
absence  of  direction  is  applied  by  a  materialman  on  the  con« 
tractor's  general  account,  this  money  is  in  such  sense  the 
property  of  the  contractor  as  that  the  sum  paid  will  not  avail 
the  owner  as  a  credit  on  material  bought  of  the  same  mate- 
rialman later. 

The  conflict  raised  by  cases  like  Hanson  ds  Myer  v. 
Stanley,  72  Iowa,  at  50,  and  Hansen  v,  BaunsaveUy  74  111.,  at 
241,  is  one  in  seeming,  only.  These  latter  hold  merely  that 
if  one  be  surety  on  a  debt  and  the  debtor  makes  a  payment  by 
foreclosure  had  upon  his  own  property,  or  pays  out  of  his 
own  funds,  but  the  payment  is  not  large  enough  to  pay  what 
he  owes,  secured  and  unsecured,  he  and  his  creditor  may 
work  an  application,  first,  upon  what  is  unsecured.  In  other 
words,  one  who  becomes  surety  takes  the  risk  that  honest 
payment  of  unsecured  debts  may  leave  a  deficieni^  which 
the  surety  must  make  good. 

lY.    The  following  cases  have  more  or  less  tendency  to 
sustain  the  decree :    In  Cran^e  v.  Pacific  Heat  &  Power  Co., 
(Wash.)  78  Pac.  460,  it  is  conceded  that,  as  to  moneys  which 
Vol.  174  U.— 22 
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are  the  absolute  property  of  a  debtor,  his  surety  cannot  con- 
trol application.  Yet  it  is  held  that,  where  a  contractor  is 
paid  for  plumbing  and  the  proceeds  are  by  his  materialman 
applied  on  accounts  for  jobs  on  which  the  surety  is  not 
liable,  the  surety,  on  suit  for  balance  due  on  the  job  secured 
by  it,  may  compel  the  reapplication  to  the  account  for  which 
it  is  alone  liable.  The  decision  is  put  on  the  ground  that 
the  contract  of  the  surety  company  is  not  to  secure  old  claims 
then  due  and  unsecured,  or  any  other  claim  than  the  one 
which  was  the  subject  of  the  contract  with  the  owner.  It  is 
further  said  that  the  general  rule,  broadly  stated,  applies  to 
cases  only  where  the  principal  makes  the  payment  from  funds 
which  are  his  own,  and  free  from  any  equity  in  favor  of 
the  surety  to  have  the  money  applied  in  payment  of  the  debt 
for  which  he  is  liable.  This  seems  to  be  squarely  sustained 
in  Merchants'  Ins.  Co.  v.  Herber,  (Minn.)  71  N.  W.  624,  which 
holds,  additionally,  that,  where  the  specific  money  paid  to 
the  creditor  and  applied  on  the  debt  of  fhe  principal  for 
which  the  surety  is  not  bound  is  the  very  money  for  the 
collection  and  payment  of  which  he  is  surety,  he  is  not  bound 
by  such  application,  and  he  is  equitably  entitled  to  have  the 
money  applied  to  the  pa3anent  of  the  debt  for  which  he  is 
liable,  unless  the  creditor  shows  a  superior  equity  to  have  the 
application  as  made  stand.  This,  we  think,  is  not  materially 
affected  by  the  construction  given  it  by  Heims  v.  Elliott^ 
(Wash.)  119  Pac.  826,  that  the  Herber  case  holds  that  an 
obligee  in  a  bond,  as  against  a  surety,  cannot  apply  payments 
made  by  the  principal  to  a  debt  which  the  principal  owed 
before  the  bond  was  given.  In  our  opinion,  this  is  in  harmony 
with  Ida  County  Savings  Bank  v.  Seidensiicker,  128  Iowa,  at 
64, 65,  that  where,  during  the  period  of  the  service  of  a  cashier, 
for  which  the  surety  on  his  bond  is  liable,  the  cashier  becomes 
entitled  to  credits  sufficient  to  wipe  out  such  liability,  it 
should  b^  applied  to  that  liability  rather  than  to  indebtedness 
due  the  bank  from  the  cashier  subsequent  to  the  time  when 
the  liability  on  the  bond  terminated. 
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Stewart  v.  Woodward,  50  Vt.  78,  decides  that,  where  a 
general  agent  of  some  tailors,  who  owed  a  debt  to  defendant, 
delivered  him  a  suit  of  clothes  belonging  to  them,  on  account 
of  the  debt,  and  defendant  supposed  the  agent  had  authority 
to  do  this,  but  knew  that  the  goods  belonged  to  the  tailors, 
they  having  charged  the  goods  to  defendant,  it  was  held  that 
they  were  entitled  to  recover  therefor  in  an  action  of  book 
account.  It  is  further  said  that  the  defendant's  good  faith 
avails  him  nothing;  it  does  not  cure  the  bad  faith  of  the 
agent,  where  plaintiffs  had  not  misled  the  defendant.  And 
Wiesenfeld  v.  Byrd,  17  S.  C.  106,  and  Thompson  v.  Brown, 
Moody  &  M.,  40,  hold  that,  though  a  surviving  partner  pa3rs 
firm  funds  to  one  who  is  his  creditor  and  a  creditor  of  the 
firm,  without  directing  application,  application  to  the  firm 
debt  will  be  compelled. 

V.  The  following  cases  strongly  support  appellees:  In 
Young  v.  Swan,  100  Iowa  323,  at  326,  327,  citing  Stewart  v. 
Woodward,  (Vt.)  28  Am.  Rep.  488,  and  Oleaion  v.  Tyler,  (S. 
C.)  21  S.  E.  333,  we  said: 

''The  most  that  can  be  claimed  for  appellants  is  that  the 
wife  furnished  the  husband  with  money  with  which  to  pur- 
chase the  material  for  the  house;  that  he  purchased  it  of 
plaintiffs,  paid  them  the  money  which  she  had  given  him,  but 
did  not  direct  that  it  be  applied  upon  this  particular  account ; 
and  that  plaintiffs  applied  it  on  general  account.  . 
Can  he  now,  in  an  action  to  establish  and  foreclose  a  me- 
chanic's lien  against  the  property  of  the  wife,  insist  that  these 
payments  of  the  wife's  money  shall  be  applied  upon  the 
husband's  general  account,  to  the  detriment  of  the  wife?  We 
think  not.  The  husband  could  not  directly  appropriate  this 
money  to  his  own  use  against  the  consent  of  the  wife,  and  it 
surely  is  not  the  province  of  a  court  of  equity  to  misappro- 
priate it." 

Crane  Bros.  Mfg.  Co.  v.  Keck,  (Neb.)  53  N.  W.  606, 
recognizes  the  general  rule  as  to  application.    "Tet",  says 
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the  syllabus  prepared  by  the  court,  **  there  is  an  exception  to 
this  rule,  as,  where  the  money  was  received  by  the  debtor  from 
a  third  party,  whose  property  would  be  liable  for  the  debt  in 
case  the  money  was  not  applied  upon  the  third  parly's 
liability."  The  case  is  squarely  followed  on  facts  quite  like 
those  at  bar,  in  Lee  v.  Siorz  Brewing  Co.,  (Neb,)  106  N.  W. 
220. 

In  WiUiams  v.  WiUingham-Tift  Lumber  Co.,  (Ga.)  63  S. 
E.  584,  the  contractor  paid  the  materialman  funds  received 
from  an  owner,  one  Reed.  He  paid  by  his  own  check  without 
informing,  at  the  time  of  payment,  of  the  source  of  the  money. 
When  later  he  asked  application  to  Heed's  material  account, 
this  was  refused,  with  a  statement  that  the  money  had  already 
been  applied  to  bills  of  his  on  other  contracts.  A  lien  was 
denied,  and  it  is  said  that  this  is  not  in  conflict  with  the 
general  rule  of  the  right  by  the  creditor  to  apply,  in  the 
absence  of  directions ;  that  that  is  a  rule  between  the  creditor 
and  the  debtor;  but  that,  where  the  rights  of  third  persons 
are  involved,  the  law  will  make  the  credit  according  to  prin- 
ciples of  justice  and  equity,  will  not  permit  the  money  of 
one  man  to  be  used  in  the  payment  of  the  debt  of  another 
man,  or  declare  a  lien  on  the  property  of  the  man  who  has 
paid  in  full  for  all  the  material  furnished  to  improve  his 
property,  and  thus  relieve  from  a  lien  the  property  of  a  man 
who  still  owes  for  the  material  that  was  used  to  improve  his 
property. 

VI.  The  citations  thought  to  give  support  to  the  appel- 
lant come  to  this : 

1.  The  general  rule  governing  applications  between 
debtor  and  creditor  apply  to  open  accounts  only.  First  Nat. 
Bank  v.  Hollingsworth,  78  Iowa  575,  576-7 ;  Dey  v.  Anderson, 
39  N.  J.  L.  199,  at  205. 

2.  Where  a  partnership  owed  a  balance  due  at  the  time 
when  one  partner  died,  and  such  balance  was  carried  forward 
in  the  account  of  the  reorganized  firm,  payments  later  made 
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by  it  should  be  applied  to  the  earliest  items  of  what  made 
said  balance  due,  rather  than  to  later  items,  where  to  do  the 
last  would  result  in  holding  the  dead  partner's  estate  for 
said  balance 'due — ^the  holding  being  put  on  the  ground  that 
the  whole  account  was  mutually  treated  as  a  running  one. 
Devaynes  v.  Noble,  1  Meriv.  528. 

3.  If  a  partnership  allows  a  partner  to  keep  an  account 
in  his  own  name  with  one  who  is  ignorant  of  the  existence  of 
the  partnership,  it  x^annot  complain  that  money  paid  his 
creditor  by  the  partner  was  applied  to  the  items  in  that 
individual  account,  in  the  order  of  priority.  Allen  v.  Brown, 
39  Iowa  330,  at  332;  Hanson's  case,  72  Iowa  48,  52. 

4.  A  receipt  fraudulently  obtained  from  the  material- 
man will  not  avail  the  owner  to  whom  said  receipt  is  exhibited, 
because  he  thereupon  pays  money  to  the  contractor,  in  the 
absence  of  a  showing  that  the  owner  does  not  owe  the  con- 
tractor enough  to  pay  the  materialman.  SchdUerUOanahl 
Lumber  Co.  v.  Neal,  (Cal.)  27  Pac.  743. 

5.  Where  the  contractor  pays  money  received  from  two 
owners  upon  an  account  for  material  furnished  for  their 
buildings,  and  the  payment  is  equitably  apportioned  between 
the  buildings,  the  fact  that  it  is  not  shown  by  the  record 
exactly  how  the  payment  was  apportioned  will  not  defeat  the 
lien  for  a  balance  claimed  to  be  due,  where  the  contractor 
did  not  direct  what  sums  should  be  applied  on  each  building. 
Smith  V.  Wilcox,  (Ore.)  74  Pac.  708,  at  710. 

6.  The  rule  will  be  applied  between  debtor  and  creditor 
where  there  are  no  equitable  considerations. 

7.  A  contractor  and  one  subcontractor  cannot  change  an 
application  once  made  as  intended,  and  thus  prejudice  the 
rights  of  another  subcontractor  in  a  fund  reserved  to  pay  all. 
Oreen  Bay  Lumber  Co.  v.  Thomas,  106  Iowa  420,  424. 

8.  The  rule  will  be  applied,  if  it  does  not  appear  what 
is  the  source  of  the  money  that  was  paid  over. 

9.  It  will  be  applied  where  it  is  not  shown  that  the  funds 
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were  famished  by  the  owner.  Union  Trust  Co.  v.  Casserly, 
(Mich.)  86  N.  W.  545,  at  546 ;  Thacker  v.  BuUock  Lumber  Co., 
(Ky.)  131  S.  W.  271,  272;  Waterman  v.  Younger,  49  Mo.  413; 
Pipkom  Co.  V,  Evangelical  Luth.  St.  J.  Society,  (Wis.)  129 
N.  W.  517. 

10.  Where  it  does  not  appear  who  furnished  the  money 
and  a  lien  is  satisfied,  it  will  not  be  revived  by  changing  the 
application  which  satisfied  the  lien,  without  the  consent  of 
the  one  against  whom  such  lien  existed  before  the  satisfac- 
tion.   Chicago  Lumber  Co.  v.  Woods,  53  Iowa  552. 

11.  One  who  contributed  nothing  to  the  money  paid 
over  is  bound  by  any  application  which  binds  the  payer. 
Heim  v.  EUiott,  (Wash.)  119  Pac.  826. 

12.  Any  money  paid  to  the  contractor  becomes  his  own 
property  and,  therefore,  any  application  binding  on  him  is 
binding  on  those  who  paid  him  the  money.  Sheppard  v. 
Steele,  43  N.  Y.  52,  60. 

13.  The  rule  will  be  applied  unless  the  creditor  knows 
that  he  is  receiving  the  money  of  a  third  person,  or  is  put 
on  inquiry  as  to  whether  this  be  not  so. 

14.  It  will  be  applied  unless  it  appears  that  the  money 
paid  over  can  be  traced  through  the  debtor  to  the  creditor. 
Thacker  v.  BuUock  Lumber  Company,  (Ky.)  131  S.  W.  271, 
272. 

15.  It  will  not  be  applied  where  the  materialman  had 
notice  that  he  was  applying  money  received  by  the  payer  for 
one  account  to  the  extinguishment  of  another  account. 

16.  The  owner  is  bound  to  see  to  it  that  application 
is  made  to  his  account,  or  give  notice  that  it  should  be  so 
made.  Jefferson  v.  Church  of  St.  Matthew,  (Minn.)  43  N.  W. 
74. 

2. 

There  is,  and  can  be,  no  serious  claim  that  the  $300  paid 
by  the  contractor  to  McNeil  was  not  money  paid  to  Merten  by 
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the  owners,  and  we  are  fully  perguaded  that  this  was  the 

source  of  that  $300  payment.    All  that  is 

1.  MBCHANIC8'       relevant  in  these  16  ultimate  propositions  is: 

LIEN :  liffht  to  . 

uenipaymenu    (1)  that  uuless  the  owuor  gives  notice  that 

by  owner  to  con-  ^    '  ^ 

nient8l)y^^"      "1011^7  paid  by  him  to  the  contractor  must 

matSiibSiS:     be  applied  only  to  material  furnished  the 

ofpayinenu:      owner;  (2)  or  uuless  the  materialman  knows 

o™fundi?'  that  the  money  he  is  receiving  was  paid  the 

contractor  to  be  so  applied;  and  (3)  unless 

the  money  paid  by  the  owner  can  be  ** traced",  then  any 

money  paid  by  the  owner  to  the  contractor  is  to  be  treated 

not  as  in  any  sense  a  trust  fund  to  be  applied  for  the  benefit 

of  the  dwner,  but  as  a  general  payment  to  the  contractor  by 

means  of  which  what  is  paid  to  him  becomes  absolutely  his 

own  property,  freed  from  any  duty  as  to  its  application. 

So  what  we  have  to  determine  is  whether  we  should  accede 

to  these,  rather  than  to  adopt  the  holdings  in  Young  v.  Swan, 

Crane  v.  Keck,  Lee  v.  Brewing  Co.  and  WHliams  v.  Lumber 

Co.,  9upra. 

VII.  Concretely,  this  is  the  situation:  The  owners  of  a 
building  being  constructed  by  a  principal  contractor  made 
him  a  large  payment  on  estimates.  Part  of  this  he  paid  over 
to  a  materialman  who  had  unpaid  accounts  against  the  con- 
tractor for  material  furnished  the  building  of  the  one  who 
had  furnished  this  money,  and  also  material  that  had  gone 
into  other  jobs.  The  contractor  being  silent  when  he  paid,  the 
materialman  applied  what  was  paid  upon  an  account  for 
material  furnished  the  contractor  for  the  building  of  a 
stranger,  and  thus  ''probably"  worked  a  discharge  of  his 
lien  against  this  third  person.  He  asks  us  to  find  estoppels 
and  to  apply  certain  equitable  rules  as  to  mingling  of  funds, 
to  the  end  that  he  may  not  be  disturbed  as  to  what  he  did 
without  the  consent  of  these  owners;  that  is  to  say,  he  con- 
tends equity  requires,  rather  than  that  he  shall  lose  the  lien 
which  he  released  by  his  own  voluntary  act,  that  we  shall 
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sustain  his  use  of  the  money  which  the  owners  furnished,  and 
thus  save  him  from  the  probable  loss  of  a  lien  which  once 
secured  his  claims  against  a  third  person.  In  ultimate  effect, 
it  is  proposed  that  we  sanction  that  the  money  paid  by  these 
owners  shall  leave  their  own  account  for  material  unpaid, 
and  pay  the  debt  of  a  third  person,  because  of  acts  done  by 
the  appellant  without  the  knowledge  and  consent  of  the  one 
whose  money  was  thus  used.  There  would  not  be  very  much 
substantial  '^ equity"  accomplished  by  our  doing  this.  When 
it  is  all  said,  the  vital  facts  are  that  Day  &  Stone  paid  the 
contractor  money,  of  course,  with  the  mutual  understanding 
that  this  would  discharge  in  part  what  they  were  owing  for 
labor  and  materials  put  into  their  building;  that  the  con- 
tractor paid  part  of  this  money  to  McNeil;  that  McNeil  was 
at  perfect  liberty  to  apply  the  payment  on  the  Day  &  Stone 
job;  that  such  application  would  have  cost  appellant  nothing 
which  the  law  recognizes — that  so  to  apply  would  have 
worked,  merely,  a  diminution  of  the  Day  &  Stone  account 
by  $300,  and  an  augmentation  of  the  funds  of  the  appellant 
in  $300;  that,  instead  of  pursuing  this  course,  appellant,  on 
its  own  motion,  credited  the  $300  on  the  material  account  of 
strangers ;  and  that  the  essential  result  of  doing  what  appel- 
lant asks  will  be  that  it  will  have  $300  of  Day  ft  Stone's 
money,  without  compensation  to  them  other  than  that  the 
money  furnished  by  them  has  cut  down  the  indebtedness  of 
some  other  person.  We  are  unable  to  agree  that  any  sound 
rule  of  estoppel,  or  on  mingling  of  funds,  requires  the  work- 
lag  out  of  such  a  result.  All  equity  is  opposed  to  what  appel- 
livnt  claims.  That  must  be,  indeed,  a  strained  use  of  the 
equitable  jurisdiction  which  will  permit  one,  without  the 
knowledge  or  consent  of  another,  to  appropriate  the  money 
of  that  other  to  the  payment  of  the  debt  of  a  third  person. 

•  We  are  of  the  opinion  that  no  question  of  notice  is 
involved ;  that  no  equitable  doctrine  on  the  mingling  of  funds 
has  any  bearing;  that  we  need  not  go  into  whether  or  not 
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appellant  knew  or  should  have  known  where  this  money  which 

it  so  used  came  from ;  that  the  only  question 

*■  eqiSSa^to'  ^  (*^^  appellees  are  not  estopped  as  to  it) 

Sff^SSic/ai         whether  its  money  was  thus  appropriated. 

one's  own^         What  rulc  of  law  or  equity  is  violated  if  we 

now  hold  that  appellant  must  give  Day  & 

Stone  credit  for  $300  because  it  has  received  that  much  of  their 

money  t    To  compel  this  will  result  merely  in  letting  appellant 

keep  $300  of  its  money  and  giving  it  credit  for  that  amount. 

What  difference  does  it  make  that  appellant  was  not  informed 

where  this  money  came  from  until  after  it  had  made  the 

application  T    Ordinarily,  and  freed  from  some  such  rule  as 

governs  the  transfer  of  negotiable  paper  to  one  who  takes  it 

without  notice  and  for  value,  one  may  always  assert  title 

to  his  money  or  property  against  one  who  has  misappropriated 

it.    The  estoppel  in  this  case  comes  to  this :    Appellant  says : 

''Money  of  another  was  paid  me,  but  I  'mingled'  it  by 
applying  it  to  a  debt  that  others  owed  me ;  and  I  may  have 
lost  some  of  my  rights  by  doing  this.  Therefore,  you  must 
not  assert  that  this  money  is  yours  and  that  you  should  have 
credit  for  it  on  the  debt  you  owe  me.  I  have  the  right  to  use 
your  money  to  pay  off  what  someone  else  owed  me,  unless 
you  advise  me  before  I  do  so  that  you  make  some  claim  in  this 
money.'' 

In  fewer  words,  an  estoppel  is  built  up  by  a  prejudice 
which  was  wholly  caused  by  the  act  of  the  one  urging  the 
estoppel.    The  claim  is  not  persuasive. 

We  find  nothing  in  the  authorities  cited,  which  holds,  and 
do  not  believe,  that  the  equitable  doctrine  of  mingling  funds 
has  any  application  here.  If  there  was  any  ''mingling",  it  con- 
sists of  the  applying,  by  the  contractor  and  the  materialman, 
of  the  money  of  A  upon  debts  owed  by  B  and  C.  Equity  sug- 
gests no  difference  between  what  was  then  done  and  taking 
the  money  of  one's  principal  and  depositing  it  to  the  credit 
of  the  agent  mixed  with  his  own,  and  claiming  for  this  that 
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the  bank  owes  the  principal  nothing,  and  may  nse  all  that 
was  deposited  to  pay  itself  a  debt  due  from  the  agent;  and 
such  claims  have  always  been  held  to  be  untenable. 

In  Van  Alen  v.  American  Nat.  Bank,  52  N.  T.  1,  7,  it  is 
held  that,  if  one  deposit  a  sum  belonging  to  another  with  one 
belonging  to  himself,  the  bank  would  owe  the  first  sum  to 
that  other,  though  the  particular  bills  that  were  his  cannot 
be  identified.  And  this  doctrine  is  applied  in  Crane  v.  Keck, 
supra,  to  save  the  owner's  money  applied  by  the  materialman 
to  the  debt  of  another.  The  two  hold  that,  when  money 
belonging  to  two  is  paid  over,  the  obligation  to  one  is  not 
lessened  because  there  is  as  well  one  to  the  other;  that  in 
equity  the  ostensible  obligation  yields  to  the  actuaL 

The  same  principle  was  affirmed  in  Whittey  v.  Foy,  6 
Jones  Eq.  (N.  C.)  34.  So,  also,  of  Frith  v.  Cortland,  2  Hem. 
&  Mil.  417,  where  a  person  received  from  the  plaintiff  certain 
acceptances  to  take  up  paper  owing  to  the  plaintiff,  and  got 
them  cashed  and  ran  away,  after  mingling  the  money  with 
his  own,  and  making  various  changes  and  transformations. 
It  was  decided  that  plaintiff  was  entitled  to  the  money  in 
preference  to  creditors,  Vice-Chancellor  Wood  saying  that 
''the  court  attributes  the  ownership  of  the  trust  property  to 
the  cestui  que  trust  so  long  as  it  can  be  traced",  and  that 
said  mingling  and  changing  had  no  effect — and  see  Merrill 
V.  Bank  of  Norfolk,  19  Pick.  (Mass.)  32. 

In  the  case  of  Overseers  of  the  Poor  v.  Baiik  of  Va.,  2 
Qratt.  (Va.)  544  (44  Am.  Dec.  399),  an  attorney  deposited 
a  check  for  the  amount  of  a  judgment  in  favor  of  his  clients 
to  his  own  credit  in  a  bank  where  he  had  a  small  amount  of 
other  money  to  his  credit,  and  died.  On  the  day  of  his  death, 
a  note  fell  due  belonging  to  the  bank  which  it  claimed  to  set 
off,  but  the  court  held  that  the  clients  were  entitled  to  the 
money. 

In  Commissioners  v,  Springfield,  36  Ohio  643,  the  county 
treasurer  embezzled  money  from  a  mass  which  was  mixed 
funds  and  belonged  to  the  county  and  other  corporations  of 
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which  the  county  treasurer  was  also  treasurer.  On  a  settle- 
ment with  the  county  board,  he  was  unable  to  pay  these  other 
corporations,  but  there  was  sufficient  to  satisfy  the  amount 
owed  to  the  county,  which  the  county  board  directed  to  be 
placed  to  the  credit  of  the  county  and  appropriated  to  county 
purposes.  It  was  held  that  the  county  was  liable  in  equity 
to  account  to  the  other  corporations  for  their  proportionate 
share  of  the  funds  so  appropriated,  and  this  with  a  statement 
that,  though  the  amount  appropriated  by  the  county  was  the 
exact  sum  due  it,  ''neither  mingling  the  money,  the  embezzle- 
ment, nor  the  appropriation  by  the  county,  had  the  effect  of 
destroying  the  interest  of  the  city,  township  and  school  boards 
in  the  sum  which  was  in  the  treasury  at  the  time  of  the 
settlement";  and  this  rule  would  apply  to  individuals,  mider 
such  circumstances,  as  well  as  to  special  corporations. 

Dey  V.  Anderson,  supra,  seems  in  a  sense  to  involve  the 
converse  of  the  controversy  here.  It  seems  to  be  a  holding  that, 
if  the  materialman  wants  to  protect  himself  against  having 
payments  applied  where  he  is  already  well  enough  secured,  and 
thus  lose  payments  of  claims  not  so  well  secured,  he  should 
not  employ  running  accounts,  but  treat  each  building  account 
as  a  separate  debt ;  and  that,  if  he  does  maintain  a  running 
account  only,  and  the  builder  makes  him  a  payment  without 
direction,  it  must  be  applied  on  the  running  account  items 
according  to  seniority,  even  though  this  results  in  payments 
upon  claims  which  are  well  secured,  to  the  exclusion  of  others 
not  thus  fortified.  And  its  citations — Beckel  v.  PeUicrew,  6 
Ohio  247,  and  Waierman  v.  Younger,  49  Mo.  413 — more 
clearly  than  its  text,  indicate  that  this  is  what  it  decides. 

Williams  v,  Willingham'Tifi  Lumber  Co.,  (Oa.)  63  S.  E. 
584,  at  585,  sums  it  up  well.  It  holds  that  the  evidence  did 
not  warrant  the  directed  verdict,  because  it  shows  that  plain- 
tiff had  been  paid  for  all  the  material  it  furnished  the  con« 
tractor  to  be  used  in  the  improvement  of  the  property  of  Reed. 
And  it  is  added  that,  if  the  materialman  neglects  to  give  the 
proper  credit,  the  fault  was  not  the  owners',  and  the  loss 
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should  not  fall  upon  them;  that  when  the  materialman  has 
furnished  at  the  same  time  material  to  one  contractor  for 
the  improvement  of  the  property  belonging  to  different  per- 
sons, and  has  full  knowledge  of  the  separate  contracts,  and 
money  is  paid  to  the  materialman  by  the  contractor,  from 
time  to  time,  on  account  of  the  material  so  furnished,  it  is 
incumbent  upon  the  materialman  to  keep  separate  accounts, 
and  to  find  out  from  the  contractor  on  what  contract  the 
money  is  paid,  and  to  what  account  it  should  be  applied; 
that  if  he  does  not  do  so,  but  applies  the  money  as  a  credit  on 
a  general  account  against  the  contractor,  he  thereby  waives 
his  right  to  a  lien  on  the  owner's  property,  and  must  look 
alone  to  the  contractor;  that  the  lien  claimaht  is  presumed 
to  keep  his  lien  in  mind,  and  if  he  is  to  seek  its  enforcement,  | 

the  law  requires  him  to  preserve  its  unity  as  a  claim  against 
the  particular  property;  that  if  he  does  not,  but  so  mingles 
it  with  other  claims  as  to  necessitate  a  process  of  separation 
by  the  courts,  it  may  well  be  held  that  he  has  waived  his  lien; 
that  with  the  state  of  accounts  between  the  contractor  and 
the  materialman  relating  to  materials  furnished  for  other 
buildings  than  his  own,  the  owner  has  nothing  to  do;  and 
that  he  has  the  right  to  have  all  his  money  paid  to  the  mate- 
rialman applied  for  his  benefit,  and  not  appropriated  by  the 
materialman  to  the  payment  of  a  general  account  against  the 
contractor,  which  includes  accounts  for  material  furnished  to 
the  contractor  for  other  persons. 

We  hold  that  the  money  of  these  owners  was  misappro- 
priated, and  that  equity  will  correct  this  against  the  one  who 
did  the  misappropriating,  even  if  he  did  not  know  at  the  time 
that  he  was  misappropriating,  when  no  eon- 
'•  SSSme':  trolling  equity  stands  in  the  way  of  the  cor 

whTcIL  ouffht       rection.     We  hold  further  that  none  such 
to  be  done.         intervenes  where  the  materialman  loses,  if  at 
all,  because  he  volunteered  to  use  the  money  of  one  to  pay 
the  debt  of  another,  while,  on  the  other  hand,  the  owners  will, 
through  an  act  of  the  materialman,  be  compelled  to  pay  their 
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debt  to  him  twice — ^when  on  one  side  stands  one  who  received 
$300  and  credited  some  debtor  of  his  in  that  amount,  and  on 
the  other,  one  who  has  paid  $300  at  a  time  when  he  owed  it, 
and  is  now  to  pay  it  again,  because  the  money  was  used  to 
credit  another  debtor. 

Division  11. 

Appellant  urges  in  argument  that,  even  if  a  deduction 
of  $300  from  his  claim  against  the  owner  be  upheld,  he  should 
have  had  judgment  against  the  principal  contractor  for  the 
full  claim,  because  that  contractor  made  de- 
*'  r^iiSSon:  fault.  Appellees  answer  that  a  statement  in 
wmcumS-  abstract  so  limits  the  issues  here  as  that  we 
^  "*^  should  not  consider  this  point.  This  avoid- 
ance seems  to  rest  upon  misunderstanding  of  said  statement. 
While  it  is  said  that  the  controversy  here  is  limited  to  whether 
the  $300  credit  was  proper,  this  is  at  the  same  time  amplified 
to  cover  whether  deducting  same  from  either. 'Hhe  account" 
or  from  ''the  mechanics'  lien  so  established"  was  proper. 
Now  the  principal  contractor  owed  the  ''account".  He  made 
default  and  asked  no  deduction,  and  he  could  not.  He  did 
get  credit  on  something  which  he  owed  appellant.  No  $300  of 
his  was  used  to  lessen  the  debt  of  another.  The  judgment 
against  him  should  be  for  what  is  prayed,  and  the  decree 
below  is  modified  to  that  extent. — Modified  and  Affirmed. 

Evans,  C.  J.,  Ladd  and  Qaynor,  JJ.,  concur. 


John  Bullabd,  Appellee,  v.  W.  J.  R.  Beck,  Appellant. 

TRIAL:     Transfer  to  Equity— Transfer  on  Oomplatnant's  Bequest. 

1  One  may  not  eomplain  of  the  sustaining  of  hia  own  motion  to 
transfer  a  cause  to  the  equity  calendar. 

OOJNTJLN  UAKOB:    AlMMnoe  of  Witness— Duty  to  Ovexmle  on  Admis- 

2  sion  of  Opposite  Party.    A  motion  for  a  continuance  on  account 
of  the  absence  of  a  witness  should  be  overruled  when  the  oppo- 
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site  party  admits  that  Bach  witness,  if  present,  wonld  testify  as 
elaimed  in  the  motion.     (Sec.  3665,  Code,  1897.) 

PIJBADIKO:    Joining  Issae— Prematnze  Awrigmnent  for  Trial— Sf- 

3    feet.    Error  cannot  be  predicated  on  the  fact  that  a  cause  was 

assigned  for  trial  before  issues  were   fully  joined,  when  such 

issues,  so  far  as  material,  were  fully  joined  on  the  same  day  on 

which  the  assignment  for  trial  was  made. 

Appeal  from  Lee  District  Court, — W.  S.  Hamilton,  Judge. 

Saturday,  February  19,  1916. 

Judgment  on  note  and  on  account.  Defendant  appeals. 
— Affirmed. 

W.  J.  R,  Beck,  and  John  L.  Benbow,  for  appellant. 

B.  N.  Johnson,  for  appellee. 

Salinger,  J. — I.  We  have  found  it  most  difScult  to 
ascertain  what  is  presented  for  our  consideration.  What  is 
intended  to  be  the  error  points  and  brief  points  provided  for 
by  the  rules  is  a  perfect  maze  of  scattered  and  unrelated 
matter,  covering  pages  of  print.  Under  the  so-called  error 
point  complaining  of  overruling  motion  to  require  election, 
there  are  pages  of  citations  and  scattered  arguments  that 
include  the  duty  to  strike  out  surplusage ;  what  is  triable  and 
cognizable  in  equity ;  that,  bond  having  been  given  to  release 
lien,  there  was  no  right  to  maintain  an  action  to  establish 
statute  lien;  that  the  law  issues  in  the  three  counts  should 
have  been  tried  at  law,  and  not  transferred  to  equity;  that 
a  motion  to  strike  out  irrelevant  and  immaterial  matter  is  not 
waived  by  going  to  trial ;  that  one  is  entitled  to  choice,  but 
not  to  plurality  of  remedies;  that  equitable  items  should  be 
set  forth  in  a  separate  petition;  that  there  was  error  in 
refusing  to  make  the  petition  more  specific ;  that  a  statute  lien 
ceases  after  possession  has  ceased;  that  there  is  no  common- 
law  lien  for  a  livery  stable  keeper,  in  the  absence  of  special 
agreement  therefor ;  that  it  was  error  not  to  require  appellee, 
as  bailee,  to  render  an  accounting  for  what  was  received 
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from  the  use  of  the  property  in  bailment ;  that  inequitable  or 
improper  conduct  of  complainant  bars  his  right  to  equitable 
relief;  that  bailment  is  terminated  by  any  act  of  bailee  which 
is  inconsistent  with  the  bailment,  or  which  tends  to  defeat 
the  bailor's  right  to  the  property;  that  obligations  as  bailee 
were  violated  by  instituting  these  proceedings,  in  that  the 
obtaining  of  a  bond  from  appellant  constituted  duress  and 
extortion,  "as  alleged  in  the  cross-petition",  and  were  also 
violated  by  the  institution  of  illegal  proceedings  to  sell  the 
horses,  in  violation  of  the  bailment,  thus  compelling  appel- 
lant to  give  bond  to  get  possession  of  his  property ;  and  that 
the  proceeding  at  bar  is  a  direct  attack  on  the  validity  of  this 
bond.  This  one  ** error",  numbered  1,  is  under  the  general 
label  ''Misjoinder  of  Causes  of  Action",  and  runs  from  page 
6  to  and  including  most  of  page  12  of  the  brief. 

We  have  done  the  best  possible  in  such  condition  of  the 
printed  record.  We  have  practically  waived  the  rules  for 
the  benefit  of  appellant,  and  subjected  ourselves  to  labor  that 
should  not  be  required  of  us.  If  perchance,  in  these  circum- 
stances, something  that  should  have  our  consideration  does 
not  have  it,  the  explanation  has  been  given. 

II.  Plaintiff  sues  on  a  promissory  note  executed  by  the 
defendant,  claiming  that  it  evidences  a  settlement  and  balance 
found  due.  Defendant  responds  that  the  note  was  a  mere 
accommodation  note,  had  served  its  agreed  purpose,  and  was 
wrongfully  being  enforced,  and  asks  its  cancellation.  Plain- 
tiff also  makes  claim  for  keeping  certain  of  defendant's  horses. 
To  this,  there  is  a  defense  in  the  nature  of  a  counterclaim, 
alleging  certain  agreements  under  which  the  use  of  the  horses 
should  be  set  off  against  the  value  of  the  keep,  and  with  such 
claims  as  that  negligence  and  misconduct  on  part  of  plaintiff 
prevented  the  use  of  some  of  the  horses  during  a  racing  sea- 
son, to  the  great  damage  of  the  defendant ;  that  he  was  greatly 
damaged  by  the  fact  that  plaintiff  asserted  a  lien  for  the 
keep  and  compelled  delivery  bond,  being  affected  in  both 
credit  and  pocket  by  what  is  termed  procedure  working  ex- 
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tortion  and  violation  of  due  process  of  law.  Finally,  the 
defendant  filed  a  cross-petition  in  equity,  which  litigates  on 
paper  all  that  is  presented  by  the  law  pleadings. 

Defendant  moved  that  plaintiff  be  required  to  elect  which 
cause  or  causes  of  action  referred  to  by  him  in  the  several 
counts  of  his  petition  he  relies  on,  and  that  he  ''eliminate  all 
other  matters  and  allegations  in  the  respective  counts  in  which 
the  said  causes  are  set  forth";  that  is,  plaintiff  should  be 
required  to  separate  Counts  1,  2  and  3  of  his  petition,  and  by 
that  means  set  forth: 

( 1 )  '  *  The  action  in  equity  to  enforce  a  lien  "  in  a  separate 
petition  from  the  action  on  account,  and  the  claim  for  services 
rendered; 

(2)  Be  required  to  set  forth  in  still  another  count  his 
action  on  the  note ; 

(3)  Should  state  in  the  several  counts  whether  he  relies 
on  a  quantum  meruit  implied,  or  an  express  contract  in  his 
said  claim,  founded  upon  an  account,  and  for  services 
rendered ; 

(4)  Whether  or  not  the  horses  referred  to  are  now,  and 
were  at  the  time  that  the  suit  was  begun,  in  his  possession; 

(5)  To  set  forth  an  accounting  in  full  for  the  services,  | 
use  and  profits  accrued  appropriated  by  him,  or  derived  from 

the  horses,  team,  and  other  property  of  the  defendant,  during  I 

the  time  that  such  property  was  in  plaintiff's  possession  or  | 

control ; 

(6)  To  set  out  in  the  several  counts  an  itemized  state- 
ment of  the  account  for  keep,  feed,  care  and  attention  for 
which  he  claims. 

He  moved  further  that  there  be  stricken  from  the  prayer 
in  the  counts  the  words  ''and  prays  that  the  same  be  declared 
to  be  a  lien  upon  the  said  horses  of  defendant".  This  last, 
alone,  was  sustained. 

As  we  gather  it,  defendant  now  complains  that  these 
various  pleadings  on  both  sides  stated  both  law  and  equitable 
issues;  that  each  should  have  been  tried  in  its  appropriate 
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forum;  that  his  motion  to  elect  aforesaid  was  a  request  that 
these  several  issues  be  thus  tried;  and  that  it  was  error  to 
transfer  the  case  in  ioio  to  the  equity  side. 

2. 

In  the  cross-petition  heretofore  referred  to,  appellant 
"prays  the  court  that  this  action  be  transferred  to  the  equity 
docket,  and  that  in  equity  an  accounting  be  ordered  by  the 
plaintiff  in  the  original  action ;  .  .  .  that  the  said  promis- 
sory note  and  delivery  bond  given  by  this  cross-petitioner  be 
each  ordered  surrendered  up  and  canceled ;  that  judgment  in 
favor  of  this  cross-petitioner  be  rendered  against  John  Bul- 
lard,  plaintiff  ...  for  the  amount  found  due  this  cross- 
petitioner  from  the  said  John  BuUard,  and  for  costs  incurred 
in  this  action  in  maintaining  this  cross-petition,  and  for  such 
other  and  further  relief  as  shall  be  deemed  just  and  equitable 
in  the  premises". 

It  will  be  remembered  that  this  cross-petition  put  in  issue 
aU  that  was  asserted  by  either  plaintiff  or  defendant.  Not 
alone  this,  but,  after  this  cross-petition  had  been  filed,  the 
defendant  filed  the  following  motion : 

"Comes  now  the  defendant  and  cross-petitioner,  W.  J.  B. 
Beck,  and  moves  the  court  to  transfer  this  case  to  the  equity 
docket  and  calendar  on  the  issues  joined  by  the  cross-petition 
of  the  said  defendant,  and  his  answer  to  plaintiff's  petUion, 
which  also  claims  a  lien  on  plaintiff's  property  of  equitable 
cognizance." 

It  will  be  remembered,  too,  that  the  prayer  for  equitable 
relief  contained  in  plaintiff's  petition  had,  on  the  motion  of 
the  defendant,  been  stricken  out.  The  order  made  on  the 
motion  to  transfer  is  as  follows : 

"Cause  transferred  to  equity  docket;  jury  waived  by 
plaintiff  as  to  law  issues;  counsel  for  plaintiff  waives  time 
for  taking  of  depositions;  and  cause  assigned  for  December 
15,  1913,  at  2  P.  M." 
VOU174U.— 23 
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No  exception  was  taken  to  this  ruling.  It  is  now  asserted 
that  all  this  amounts  to  is  a  recital  that  the  plaintiff  waived 
a  jury  as  to  law  issues;  that  this  does  not  show  that  the 
defendant  concurred  in  the  waiver,  and  that,  as  said,  it  was 
error  to  transfer  the  cause  in  ioio.  As  said  before,  the  ruling 
thus  transferring  was  not  excepted  to,  and  the  motion  itself 
asks  the  transfer  of  ''this  case  .  .  .  joined  by  the  cross- 
petition  of  the  said  defendant,  and  his  answer  to  plaintiff's 
petition",  not  that  some  issues  in  it  be.  Later,  appellant 
stated  in  open  court  that  the  defendant  had,  in  his  cross- 
petition,  asked  for  an  examination  of  plaintiff,  and  ''for  an 
accounting  upon  the  matters  and  transactions  arising  between 
the  plaintiff  and  defendant  as  alleged  therein,  and  which 
plaintiff  in  his  petition,  having  recognized  by  allegations  the 
right  to  an  accounting  between  the  plaintiff  and  defendant 
on  his  part,  and  the  plaintiff  in  his  reply  to  said  cross- 
petition  having  failed  fully  to  act  with  relation  to  the  said 
matters,  the  defendant  at  this  time  asks  the  court  to  direct 
the  plaintiff  to  submit  to  an  examination  under  oath  with 
relation  to  said  matters,  and  also  to  designate  when  said 
examination  and  accounting  shall  be  had  on  the  issues  per- 
taining thereto".  Thereupon,  the  court  said  to  plaintiff's 
counsel:  "You  expect  to  place  Mr.  Bullard  on  the  witness 
stand t"  and  was  answered,  "Yes".  Whereupon  the  court 
said,  "Mr.  Benbow,  I  think  that  will  answer  your  purpose", 
to  which  defendant  excepted. 

Still  later,  when  appellee  moved  to  affirm  because  the 
burden  of  proof  on  the  equitable  issues  was  on  defendant, 
and  therefore  he  had  failed  to  file  his  argument  in  rule  time, 
appellant  strenuously  insisted  in  resistance  that  the  record 
shows  that  the  appeal  is  in  equity;  "that  the  case  was  tried 
in  equity  below";  that,  when  the  court  below  transferred 
the  whole  case  to  the  equity  calendar,  "appellee  was  assigned 
the  burden  in  the  court  below,  and  assumed  it,  and  proceeded 
to  try  his  case". 
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It  appears  from  all  this  that  defendant,  so  far  as  he  was 
able  to  do  so,  turned  the  whole  suit  into  an  equitable  one; 
that  he  asked  the  transfer  of  the  case  in  ioto,  did  not  except 

to  its  being  transferred  in  toio,  and  in  this 

^  S^equiS^     court  based  a  resistance  to  aflSrmance  upon 

^mp^nant'fl     the  burdens  cast  upon  his  adversary  by  the 

ruling  below.  There  is  no  error  or  brief  point 
which  alleges  that  the  judgment  below  is  not  supported  by 
the  proof,  and  therefore  no  claim  that  the  transfer  worked 
any  hardship.  The  only  answer  with  which  we  are  favored 
is  that,  because  appellant  asked  that  the  petition  of  the  plain- 
tiff be  sejmrated,  this  overcomes  all  that  has  been  stated. 
This  request  is  not  inconsistent  with  one  to  transfer  to  equity. 
The  equity  practice  requires  separation  into  numbered  para- 
graphs. But  in  no  view  can  the  motion  to  separate  into  counts 
cancel  the  specific  requests  to  transfer  and  the  conduct  which 
cannot  be  reconciled  with  anything  except  a  desire  to  have 
the  whole  cause  tried  in  equity.  To  put  it  in  other  words, 
the  claim  is  that,  where  defendant  moves  the  transfer  of  a 
cause  to  equity,  after  having  pleaded  that  all  things  in  con- 
troversy should  be  dealt  with  in  equity,  and  takes  no  exception 
to  that  being  done  which  he  has  thus  caused  to  be  done,  and 
later  claims  a  benefit  from  the  action  below,  he  may  on  appeal 
complain  of  the  transfer  because  he  asked  that  the  petition 
should  state  the  different  items  in  separate  counts.  This  is  a 
novel  contention.  The  reports  are  filled  with  complaints  that 
issues  triable  in  equity  were  not  transferred,  and  of  com- 
plaints that  issues  not  thus  triable  were.  But  the  essential 
position  of  this  complainant  is  that  the  transfer  for  which  he 
had  laid  the  foundation  in  pleading,  which  he  himself  had 
moved,  and  to  the  granting  of  which  he  did  not  except,  is  a 
compelling  reason  for  reversing  the  trial  court.  In  bald 
words,  there  should  be  a  reversal  because  the  trial  court  did 
not  refuse  to  do  what  appellant  asked  it  to  do,  without 
allegation  even  that  such  refusal  was  ever  complained  of 
below  or  worked  any  prejudice.    We  cannot  subscribe  to  this 


Digitized  by  VjOOQ IC 


856  BuLLABD  V.  Bbok.  [174  Iowa 

claim,  and  are  constrained  to  hold  that  the  court  did  not 
err  in  the  transfer. 

III.  On  the  17th  day  of  November,  1913,  the  cause  was, 
without  objection,  assigned  for  December  15th.  On  Decem- 
ber 12th,  defendant  moved  for  a  continuance  on  account  of 
the  absence  of  a  witness.  One  claim  for  the  motion  is  the 
erroneous  one  that  he  had  objected  to  the  assigning  of  the 
cause  for  trial  for  December  15th.  Appellant  urges  that  it 
was  error  to  overrule  the  motion  to  continue.  We  think  that 
it  should  have  been  sustained.  But  that  is  not  material,  since 
the  court  sustained  it,  and  that  ruling  is  not  complained  of. 

The  next  complaint  is  that  the  court  changed  its  mind 

and  finally  overruled  the  motion.    It  is  not  of  itself  error 

that  the  court  changes  its  position.    It  is  true  that  the  motion 

was  overruled  after  it  had  been  sustained. 

*•  SSJS?5f5^^'  ^^*  ^^^^  ^^  ^"®  ^  ***®  **^*  *****  plaintiff 
toSJ^rufe"^  proceeded  under  Section  3665,  Code,  1897, 
opposite '^  ^'  and  admitted  that,  if  present,  the  witness  on 
^^'^'  whose  absence  the  motion  rested  would  testify 

as  claimed  in  the  motion.  It  was  the  duty  of  the  court  to 
overrule  the  motion  after  such  admission  was  made.  There- 
upon, an  order  was  made  that,  the  ''cause  being  at  issue, 
thereupon  motion  for  continuance  was  overruled.  Defend- 
ant excepts",  and  the  case  was  then  set  down  for  trial  for 
December  29,  1913,  at  10  A.  M. 

There  is  nothing  in  the  contention  that  the  ruling  was 

erroneous  because  trial  was  forced  before  issue  had  been 

fully  joined.     If  the  issues  were  not  fully 

*'  5iniS?»«i«:      joined  at  this  time,  on  the  same  day  plaintiflF 

auSnm^tfor    ^^^  &  Substituted  reply  to  answer  to  eroas- 

tHa  :  effect        petition,  and  no  one  filed  another  pleading  of 

any  kind  until  the  6th  of  January,  1914,  when  the  plaintiff 

filed  some  formal  amendment  to  petition. 

We  see  no  error  as  to  any  matter  assigned,  and  the  de- 
cree below  will  stand — Affirmed. 

Evans,  C.  J.,  Ladd  and  Oatnob,  JJ.,  concur. 
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Dbvoy  &  KuHN  Coal  &  Coke  Co.,  Appellant,  v.  H.  W. 
Huttig  et  al.,  Appellees. 

BZLLS  AND  KOTES:     FiUing  Blanks— Violating  Anthority— Effect 

1  — Jury  Qliastion.  He  who  signs  in  blank  that  which,  when  com- 
pleted, will  be  a  negotiable  promissory  note,  and  intrusts  it  to 
another  with  specified  authority  as  to  the  filling  of  blanks,  is  not 
liable  thereon  in  an  action  by  a  payee  whose  name  was  inserted 
as  such  payee  in  violation  of  the  said  given  authority,  even  though 
such  payee  had  no  knowledge  that  the  note  had  been  sig^ned  in 
blank  and  intrusted  to  another  to  fill  out.  (Sec.  3060-al4,  Code 
8npp.,  1913.)  Evidence  reviewed,  however,  in  the  case  of  an 
endorser  of  a  note  while  only  signed  in  blank,  and  held  to  present 
a  jury  question  whether  there  had  been  any  violation  of  author- 
ity in  filling  out  the  note. 

BZLLS  AND  NOTES:  TiUlng  Blank— Violating  Anthority— Evidence. 

2  Evidence  reviewed,  in  a  case  where  a  note  signed  in  blank  was 
intrusted  to  another  with  authority  to  so  fill  out  as  "to  assist 
in  financing  the  maker,"  and  held  to  present  a  jury  question 
whether  the  note  had  not  been  so  filled  out  as  to  actually  dis- 
charge a  debt  of  the  maker,  and  therefore  whether  there  was  no 
excess  of  authority  in  inserting  the  name  of  payee. 

BIUiS  AND  NOTES:    Ultra  Vixea— Position  of  EndozBer— Statutory 

3  "Wananty.  An  endorser  of  a  negotiable  promissory  note  says, 
in  effect:  I  warrant  that  all  prior  parties  to  this  note  had 
capacity  to  contract.  So  field  where  an  endorser  attempted  to 
ward  off  liability  by  the  claim  that  the  execution  of  the  note 

,         by  ike  maker  (a  corporation)   was  ultra  vires.     (Sec.  3060-a65, 
Code  Supp.,  1913.) 

BILLS  AND  NOTES:    Alteration  of  InBtrmnent— Addition  of  En- 

4  doTBer— Non-Consent  of  Prior  Endorser.  The  addition  of  an  en- 
dorser to  a  note,  without  the  consent  of  a  prior  endorser,  but 
before  the  note  was  delivered  to  and  accepted  by  the  payee 
(who  had  no  knowledge  of  the  order  of  endorsing)  is  not  such 
material  change  as  to  release  the  non-consenting  endorser.  (Sec. 
3060-al25,  Code  Supp.,  1913.) 

BILLS  AND  NOTES:     Discharge  of  Endorser— Holder's  Bight  To 

5  Elect  To  Hold  Part  of  Endorsers.  It  is  competent  for  the  holder 
of  a  negotiable  promissory  note  to  elect  to  hold  only  a  pari  of 
the  endorsers. 

BILLS  AND  NOTES:    Payment  and  Discharge— Parties  Secondarily 
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6  Liable.  Tlie  endorser  of  a  promissory  note  is  not  primarily  liable 
tbereon  because  of  the  fact  that  be  was  at  one  time  tbe  maker 
of  a  note  wbicb  was  paid  hj  tbe  substitution  of  tbe  note  in 
question,  on  wbieb  be  was  only  endorser.  (Sec.  3060-al92y  Code 
Supp.,  1913.) 

Appeal  from  Miiscatine  District   Court, — M.   P.   Donegan, 

Judge. 

Saturday,  February  19,  1916. 

Action  on  a  promissory  note  resulted  in  a  directed  ver- 
dict and  judgment  thereon  for  defendants.  The  plaintiff 
appeals. — Reversed. 

John  A.  Blevins  and  D,  V.  &  B.  8.  Jackson,  for  appellant. 

Jayne  &  Hoffman,  for  appellees. 

Ladd,  J. — The  action  is  against  Huttig  and  Blackwell  as 
endorsers  on  the  following  note : 

**  Summit  Lumber  Company 
**  Manufacturers  of 
"Soft  Short  Leaf  Yellow  Pine  Timber 
''$1,169.40  St.  Louis,  Mo.,  February  2nd,  1914. 

**One  month  after  date  we  promise  to  pay  to  the  order 
of  Devoy  &  Kuhn  Coal  &  Coke  Co.,  eleven  hundred  sixty-nine 
and  40/100  dollars  at  our  office,  1014  Wright  Bldg.,  St.  Louis, 
Mo.  Value  received.  Interest  6  per  cent,  per  annum  from 
date. 

No.  2640  Summit  Lumber  Company, 

Due  3-2-14  By  Aylmer  Flenniken,  Treas. 

'  *  Endorsed  as  follows : 

'*1014  Wright  Bldg., 
"Arkansas  Southeastern  R.  R. 
*'J.  S.  Blackwell,  President. 
'*J.  S.  Blackwell,  Muscatine,  Iowa. 
''H.  W.  Huttig,  A.  K.  Silverthome,  North  Tonawanda, 
N.Y." 
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The  note,  in  connection  with  the  certificate  of  protest  by 
the  notary  public,  imported  a  liability  on  the  part  of  the 
defendants,  and  the  only  question  raised  is  whether  the  de- 
fenses interposed  were  such  as  to  justify  the  trial  court  in 
withdrawing  the  issues  from  the  jury.  The  note  was  one  of 
several  signed  by  the  Summit  Lumber  Company  in  blank  and 
endorsed  when  in  that  condition,  first  by  Blackwell,  and  then 
by  Huttig,  who  sent  them  to  Silyerthome  to  add  his  name. 
Huttig  orally  instructed  Blackwell  in  relation  to  the  notes, 
and  the  latter  testified  that  the  note  sued  on  was  left  with 
him  to  assist  in  financing  the  Summit  Lumber  Company. 

''Q.  Was  it  used  for  that  purpose!  A.  It  seems  not. 
•  .  Q.  Was  it  used  to  assist  in  financing  the  Summit 
Lumber  Company!    A.    It  was  not." 

He  then  testified  that  it  was  given  plaintiff  to  take  up  a 
note  of  like  amount  of  the  Arkansas  Southeastern  Railway 
Go.  On  cross-examination,  he  swore  that  the  railway  company 
was  hauling  logs  for  the  lumber  company ;  that  there  was  an 
open  account  between  them;  and  that  he  '' thought  that  it 
would  be  all  right  to  use  the  Summit  Lumber  Co.  note  to 
pay  the  debt  of  the  Arkansas  Southeastern  Railway  Co.  and 
charge  it  to  this  account".  He  testified  further  that  he  sup- 
posed it  was  so  charged ;  that  it  should  have  been ;  and  that, 
as  president  of  the  railway  company,  he  knew  that  he  had 
taken  this  on  for  it  '^  because  there  was  an  open  account  be- 
tween the  two  companies". 

Reichert  arranged  with  Kuhn,  plaintiff  company's  presi- 
dent, to  take  the  note  sued  on  in  satisfaction  of  a  note  of  like 
amount  executed  by  the  railway  company,  and  by  direction 
of  Blackwell  filled  in  plaintiff's  name  and  the  amount  of  the 
note,  and,  after  Blackwell  as  president  of  the  railway  com- 
pany had  placed  its  name  on  the  back  of  the  note  as  an 
endorser,  delivered  it  to  plaintiff.  Huttig  testified  that  he 
was  president  of  the  lumber  company  and  auditor  of  the  rail- 
way company;  that  there  was  a  contract  between  the  two 
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companies ;  that  the  lumber  company  became  indebted  to  the 
railway  company,  and  (quoting) : 

**I  never  authorized  Mr.  Reichert  or  anybody  else  to  fill 
in  the  name  of  Devoy  &  Euhn  Coal  &  Coke  Co.  I  gave  them 
authority  to  pay  the  debts  of  the  Summit  Lumber  Go.  Not 
any  particular  debt,  any  debt." 

The  appellee  insists  that  on  this  evidence  the  verdict  was 
rightly  directed,  for  that:  (1)  The  filling  in  of  the  blanks 
was  unauthorized;  (2)  the  execution  of  the  note  was  ultra 
vires;  (3)  the  endorsement  of  the  railway  company  constituted 
a  material  alteration;  and  (4)  notice  of  dishonor  was  not 
served  on  the  railway  company,  and,  as  it  was  primarily 
liable,  the  omission  released  Huttig. 

I.    As  Blackwell  was  in  possession  of  the  note  signed  in 

blank,  in  the  absence  of  any  evidence  to  the  contrary  he  was 

authorized  to  fill  the  blanks;  and,  of  course, 

1.  BILLS  LND  he  might  do  so  through  another.    The  same 

Su*"'^'r-  ®   ^   *^   authority,   however,    applied   to 

JS^IEiior     Reichert.      Section    3060-al4,    Code    Supp., 

1913,  declares  that : 

''Where  the  instrument  is  wanting  in  any  material  par- 
ticular, the  person  in  possession  thereof  has  a  prima-faeie 
authority  to  complete  it  by  filling  up  the  blanks  therein.  And 
a  signature  on  a  blank  paper  delivered  by  the  person  wn^ing 
the  signature  in  order  that  the  paper  may  be  converted  into 
a  negotiable  instrument  operates  as  a  prima-facie  authority 
to  fill  it  up  as  such  for  any  amount.  In  order,  however,  that 
any  such  instrument  when  completed  may  be  enforced  against 
any  person  who  became  a  party  thereto  prior  to  its  comple- 
tion, it  must  be  filled  up  strictly  in  accordance  with  the  au- 
thority given  and  within  a  reasonable  time.  But  if  any  such 
instrument,  after  completion,  is  negotiated  to  a  holder  in  due 
course  it  is  valid  and  effectual  for  all  purposes  in  his  hands, 
and  he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in 
accordance  with  the  authority  given  and  within  a  reasonable 
time." 
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Nor  does  Huttig  deny  that  Blaekwell  was  expected  by 
him  to  make  use  of  the  blank  notes  by  filling  the  blanks.  His 
contention  is  that  this  was  not  done  strictly  in  accordance 
with  the  authority  conferred,  as  we  understand  him.  He 
admits  having  given  authority  to  use  the  notes  (there  were 
13  of  them  signed  in  blank  and  so  endorsed)  to  meet  the  debts 
of  the  lumber  company.  The  evidence  failed  to  show  any 
existing  debt  of  it  to  the  railway  company.  But,  according 
to  Blaekwell,  the  note  was  left  with  him  ''to  assist  in  financing 
the  company'',  and  this  is  not  denied  by  Huttig.  By  "financ- 
ing" is  meant  providing  the  means,  generally,  of  carrying  on 
its  enterprises  and  meeting  its  obligations.  A  contract  existed 
between  the  two  companies,  under  which  the  lumber  company 
employed  the  railway  to  carry  its  lumber  and  became  indebted 
to  it.  The  condition  of  the  account  between  them  was  not 
shown,  but  it  was  such  that  Blaekwell  thought  it  would  be 
all  right  to  use  this  note  to  pay  the  debt  of  the  railway  com- 
pany to  the  plaintiff  and  allow  it  a  credit  for  the  amount 
thereof  on  the  railway  company's  books,  and  thus  offset  what 
the  lumber  company  then  owed  it  or  would  owe.  This  might 
have  been  found  by  the  jury  to  have  been  in  the  way  of 
financing  the  lumber  company  and  filling  the  blanks  author- 
ized for  that  purpose.  The  evidence,  as  seen,  is  not  specific. 
Much  is  left  to  inference,  and  surely  it  cannot  be  said,  as  a 
matter  of  law,  that  arranging  for  a  credit  to  the  lumber 
company  by  the  railway  company  to  which  it  was  certain  to 
become  indebted  might  not  have  been  found  by  the  jury  to  be 
aiding  in  financing  the  lumber  company.  This  issue  was 
for  the  jury. 

II.    Again,  Kuhn  testified  that  the  note  sued  on  was 

received  by  plaintiff  to  take  up  a  note  of  like  amount  signed 

by  the  Summit  Lumber  Co.,  and  that  the  note  taken  up  was 

signed  and  endorsed  precisely  like  that  sued 

*'55SSfSSiny      o°-    He  testified,  further: 

SS^iho?^':  ''A  long  time  previous  to  this  we  had  a 

evTdence.  ^^^^  signed  by  the  Arkansas  Southeastern 
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B.  B.  Co.  That  note  became  due,  and  in  place  of  it  there  was 
given  OS  a  note  signed  by  the  Summit  Lumber  Co.,  and  en- 
dorsed by  the  Arkansas  Southeastern  B.  B.  Co.  by  J.  S.  Black- 
well,  President,  by  J.  S.  Blackwell,  the  individual,  and  by 
A.  E.  Silverthome.  This  note  was  paid  by  the  Summit  Lum- 
ber Co. 

Cross-Examination. 

' '  These  notes  were  originally  given  to  me  by  the  Arkansas 
Southeastern  for  coal  furnished  that  company.  Two  of  these 
notes  were  renewed  by  notes  of  the  Summit  Lumber  Co.  The 
first  note  was  given  by  the  company  for  coal  furnished  the 
Arkansas  Southeastern  Bailway  Co.  That  note  was  given  by 
the  Summit  Lumber  Co.  and  endorsed  just  like  this  note 
(Exhibit  A)  is  endorsed." 

From  this  it  might  have  been  inferred  either  that  the  note 
of  the  Summit  Lumber  Co.,  taken  up  by  that  sued  on,  was 
given  for  coal  furnished  the  railway  company,  or  for  a  note  of 
the  railway  company ;  and  in  either  event  the  defense  inter- 
posed just  considered  would  not  be  available.  There  was  no  evi- 
dence tending  to  show  that  the  note  so  taken  up  was  not 
complete  when  delivered.  It  is  presumed  to  have  been  given 
for  a  consideration.  The  defense  of  failure  to  comply  with 
authority  in  filling  the  blanks  must  fail  if  the  facts  were  as 
testified  by  Kuhn,  then;  for,  under  this  evidence,  the  note 
sued  on  was  used  to  pay  on  indebtedness  of  the  lumber  com- 
pany, and  Huttig  admitted  authorizing  its  use  for  such  pur- 
pose. Whether  delivered  to  plaintiflF  to  take  up  a  like  note 
or  one  of  the  railway  company  was  a  material  issue  for  the 
jury,  involving  the  defense  of  noncompliance  with  authority 
in  filling  the  blanks  of  the  note,  and  should  have  been  sub- 
mitted to  the  jury. 

III.  Appellant  contends  that  Blackwell  acted  as  Huttig's 
agent  in  filling  in  the  blanks  of  the  note.  Doubtless,  he  was 
acting  for  the  Summit  Lumber  Co.  in  assisting  in  financing, 
but  had  no  authority,  save  under  the  section  quoted  and  as 
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appears  from  the  evidence,  for  filling  out  the  note.  That, 
prior  to  the  enactment  of  the  statute  quoted,  the  law  was 
otherwise  appears  from  the  numerous  authorities  cited  by 
counsel.  We  are  not  inclined  to  depart  from  the  ruling  of 
Vander  Ploeg  v.  Vcm  Zuuk,  135  Iowa  350,  notwithstanding 
Lloyd's  Bank  v.  Cooke,  (1907)  1  K.  B.  794,  and  Smith  v. 
Prosser,  (1907)  2  E.  B.  735.  Indeed,  the  conclusion  there 
reached  seems  unavoidable ;  for  the  language  does  not  indicate 
that  by  the  ''person  in  possession"  is  meant  he  to  whom  the 
note  has  been  delivered  as  such.  BuUdera'  Lime  dk  Cement 
Co.  V,  Weimer,  170  Iowa  444. 

lY.    It  is  unnecessary  to  inquire  into  whether  the  Sum- 
mit Lumber  Co.  might  issue  its  notes  to  pay  the  indebtedness 
of  another  corporation.     Conceding  its  in- 
I.  BiLM  ANP  capacity  in  this  respect,  the  endorsers  would 

NOTS8 :  ultra  xr        j  t-       7 

Sf'eni5?»e??"     ^^^  ^  relieved  from  liability,  for  the  en- 

¥^mm^.  dorser   admits   that   prior   parties   had   the 

capacity  to  contract.    Section  3060-a65,  Code 

Supp.,  1913;  Olidden  v.  Chamberlin,  167  Mass.  486  (46  N. 

E.  103) ;  Maledon  v.  Leflore,  (Ark.)  35  S.  W.  1102;  1  Daniel 

on  Negotiable  Instruments,  §§  669a,  675,  676;  3  Cook  on 

Corporations  (6th  Ed.),  p.  2573. 

V.  The  railway  company's  name  was  endorsed  on  the 
note  after  Huttig  had  endorsed  it,  and  without  his  consent, 
but  before  delivery.     As  there  was  no  contract  at  the  time 

and  until  delivery  to  plaintiff,  who  had  no 
4.  BnxB  AND  knowledge  of  the  order  of  endorsing,  the  addi- 

NOTC8 :  altera-  , 

tionof  inatru-     tion  of  another  endorser  was  not  such  mate- 

ment :  addition 

non^oMent        ^^^^  change  as  to  invalidate  the  note.  Oraham 
SSttr.  V.  ^^A.  73  Iowa  451;  Ward  v.  Hackett,  30 

Minn.  150;  2  Cyc.  221.  See  note  to  Burgess 
V.  Blake  (Ala.)  86  Am.  St.  78,  112.  Alterations  mentioned  in 
Sec.  3060-al25,  Code  Supp.,  1913,  are  those  made  after  de- 
livery.   Johnston  v.  Hoover,  139  Iowa  143. 

VI.  The  certificate  of  the  notary  making  demand  and 
giving  notice  of  dishonor  is  not  set  out,  so  that  we  shall  have 
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to  assume  that  there  was  no  notice  thereof  to  the  Arkansas 

Southeastern  Railway  Co.  as  an  endorser,  and 

*•  55™f3S».        appellee  contends  that  as  its  name  precedes 

dor8e?:1)oMer'«  ^^   ^^   ^^^    ^<^   O^    ^®   ^0^>   ^^^f   aS  it  is 

to'Soid'iwrt^       primarily  liable  in  fact,  the  failure  to  notify 
orsers.       .^  released  Huttig  as  surety.     It  was  com- 
petent for  plaintiff  to  elect  to  hold  only  a  part  of  the  en- 
dorsers, and  in  order  to  do  so,  he  must  have  caused  these  to  be 
served  with  notice  of  nonpayment,  and  he  could  maintain  an 
action  against  them,  though  others  may  be  released  because 
of  not  having  been  notified.    HamiUon  v.  Veach,  19  Iowa  419. 
Nor  is  there  ground  in  the  record  for  saying  that  the 
railway  company  is  primarily  liable.    True,  it  was  once  the 
debtor;  but  its  note  was  surrendered  in  eon- 
••  55™  ^y-       sideration  of  that  sued  on,  or  one  like  it,  and 
^U^twtTe.  *e  note  of  the  lumber  company  taken  in 
Moondariiy         satisfaction  thereof  with  the  railway  com- 
pany  as   endorser.     This   left  the   railway 
company  only  secondarily  liable,  and  on  the  same  footing  as 
Huttig.    Section  3060-al20,  Code  Supp.,  1913,  is  not  applic- 
able. 

The  issues  should  have  gone  to  the  jury,  and,  for  the 
error  in  directing  a  verdict,  the  judgment  is — Bevened. 

Evans,  C.  J.,  Gatnob  and  Salingkb,  JJ.,  concur. 


O.  B.  Fisher,  Administrator,  Appellee,  v.  B.  F.  Ellston, 

Appellant. 

NEOIJOENOE:  Acts  or  Ominlons  Oonititiitiiig  HegMgwca  Arto 
1  mobUe  Driver— Hlgbway  Ibtezsactioiis— Slowing  Down  and  Of- 
naling.  It  is  negligence  per  ae  for  an  automobile  driver  to  ap- 
proach an  intersecting  highway,  with  his  view  obstmeted  for  a 
distance  of  200  feet  or  less,  without  doing  two  things,  to  wit: 
(1)  slow  down,  and  (2)  give  timely  signal  of  his  approach.  (See. 
1571-ml8,  Code  Sup.,  1913.) 
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HSOUOENOE:    Vocdict  and  Plndlng^— Wlien  Not  Distiirbed  on  Ap- 

2  peaL  Rale  recognized  that  a  jury  queation  is  presented  when  the 
evidence  is  of  such  a  character  that  honest  minds,  searching  for 
the  truth,  might  fairly  differ  on  the  question  of  negligence. 

NSOUOENOE:    Acts  or  Qmlnlons  Ckmitltating  NegUgano^— Anto- 

3  moliUes— Arbitrary  Speed  Not  Authorised— Presumption.  No 
statutory  presumption  of  negligence  arises  from  the  speed  alone 
of  an  automobile  until  such  speed  exceeds  25  miles  an  hour  and 
an  injury-  occurs;  but  the  jury  may  find  negligence  under  a  much 
leas  rate  of  speed  in  connection  with  other  conditions.  So  held 
where  defendant  entered  upon  an  intersecting  highway,  with  his 
view  thereof  obstructed,  without  signal  or  slackening  of  speed, 
though  running  less  than  25  miles  an  hour.  (Sees.  1571-ml8  and 
1571-ml9,  Code  Sup.,  1913.) 

VBOLIOENOE:    Proadbnato  Oaose— Fkiglit  of  Horse— AntomobUa  Ac- 

4  ddent  Evidence  reviewed,  and  held  to  justify  the  jury  in  find- 
ing that  the  proximate  cause  of  the  death  of  deceased  was  the 
act  of  defendant  in  rapidly  driving  his  automobile  into  an  inter- 
secting highway,  without  signal,  with  consequent  fright  and 
runaway  of  the  horse  behind  which  deceased  was  riding. 

HUDAHD  AND  WIFE:    Wrongful  Death  of  Wife— Damages— Senr- 

5  ices  as  Wife  or  MMhev— Estimating  Value— Basis.  The  value  of 
the  services  of  a  married  woman  "as  a  wife  or  mother  or  both'' 
must  necessarily  be  left  to  the  sound  discretion  of  the  jury.  Suf- 
ficient basis  for  the  assessment  of  damages  for  her  wrongful 
death  is  afforded  by  evidence  that  reveals  her  age,  expectancy, 
health,  physical  strength,  and  helpfulness  and  disposition  towards 
her  husband  and  children.     (Sec.  3477-a,  Code  Sup.,  1913.) 

NEOUGENOE:    Dnpated  Negligence— Husband  and  Wife.    The  neg- 

6  ligence  of  a  husband  in  operating  a  vehicle  on  a  journey  which 
related  peculiarly  to  his  own  business  will  not  be  imputed  to  his 
wife,  where  no  relation  of  principal  and  agent  exists,  and  where 
the  wife  had  no  control  over  the  vehicle  and  did  not  seek  to 
exercise  any. 

Appeal  from  Clarke  District  Court. — T.  L.  Maxwell,  Judge. 

Saturday,  Pebruabt  19, 1916. 

Action  to  recover  damages  for  personal  injury  resulting 
in  death.  Verdiet  and  judgment  for  the  plaintiff.  Defendant 
appeals. — A/finned. 
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Miles  &  Steele  and  Temple  &  Temple,  for  appellant. 

0.  M,  Slaymttker  and  V.  R,  McCHntUs,  for  appellee. 

Gaynor,  J. — This  action  is  brought  by  the  administrator 
of  Eva  M.  Fisher  to  recover  for  injuries  resulting  in  her 
death.  It  is  alleged  that,  on  the  14th  day  of  July,  1913,  she 
was  riding  with  her  husband  in  a  buggy  drawn  by  one  horse 
and  driven  by  her  husband ;  that  she  was  traveling  on  a  public 
highway;  that  she  was  met  by  an  automobile  driven  by  the 
defendant;  that  the  horse  became  frightened  at  the  automo- 
bile, became  unmanageable  and  ran  away,  throwing  deceased 
from  the  buggy,  resulting  in  injuries  from  which  she  died; 
that  the  road  on  which  deceased  was  traveling  ran  east  and 
west  and  she  was  proceeding  westward;  that,  just  west  of 
the  point  where  the  horse  became  frightened,  there  is  a  public 
highway  running  directly  north,  intersecting  this  east  and 
west  road;  that  this  north  highway  does  not  extend  south 
of  the  east  and  west  road  on  which  deceased  was  traveling; 
that  the  trouble  occurred  about  4  rods  east  of  the  intersec- 
tion; that  defendant  was  driving  a  Ford  automobile,  coming 
from  the  north,  and  running  at  a  high  and  dangerous  rate 
of  speed ;  that,  on  reaching  the  intersection,  he  turned  imme- 
diately east  into  the  road  on  which  deceased  was  riding ;  that, 
from  both  points  of  view,  from  the  north  road  on  which 
defendant  was  riding  and  the  east  and  west  road  on  which 
deceased  was  traveling,  the  view  was  obstructed,  so  that  neither 
could  see  the  other  approaching  the  intersection ;  that,  as 
defendant  came  from  the  north  and  approached  this  inter- 
section, he  gave  no  notice  or  warning  of  his  approach,  and, 
without  doing  so,  turned  into  the  east  and  west  road;  that, 
as  defendant  passed  from  the  north  road  onto  the  east  and 
west  road  on  which  deceased  was  traveling,  he  came  rapidly, 
and  did  not  stop  his  automobile  until  it  was  within  about  two 
rods  of  the  horse  behind  which  deceased  was  riding;  that, 
after  turning  the  comer,  it  ran  directly  towards  the  horse 
before  stopping. 
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Plaintiff  specified  several  gronndB  of  negligence,  only 
two  of  which  were  submitted  to  the  jury,  to  wit: 

1.  In  running  the  automobile  upon  a  public  highway 
at  a  high  and  dangerous  rate  of  speed. 

2.  In  not  sounding  the  horn  or  giving  the  alarm  when 
approaching  the  east  and  west  road. 

The  defendant's  answer  was  a  general  denial. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury,  and  a  verdict  returned  for  the  plaintiff,  and,  judgment 
being  entered  upon  the  verdict,  defendant  appeals,  and 
urges: 

1.  That  the  evidence  is  wholly  insu£Scient  to  justify  a 
verdict  for  the  plaintiff  on  either  of  the  grounds  of  negli- 
gence submitted. 

2.  That  the  court  erred  in  submitting  to  the  jury  the 
question  of  damages  occasioned  by  the  death  of  decedent,  for 
the  reason,  as  it  is  claimed,  that  there  was  no  evidence  offered 
on  the  part  of  the  plaintiff  on  which  the  jury  could  find  a 
verdict  as  to  the  value  of  decedent's  services  to  the  plaintiff 
as  husband,  or  to  her  estate,  there  being  no  evidence  as  to 
such  services  or  their  value. 

3.  That  the  court  erred  in  refusing  instructions  asked 
by  the  defendant. 

4.  That  the  court  erred  in  submitting  to  the  jury  the 
question  of  reasonable  care  and  prudence  on  the  part  of  the 
defendant  in  the  matter  of  speed.  On  this  point,  defendant 
claims  that  the  statute  fixes  the  rate  of  speed  at  which  auto- 
mobiles may  be  operated,  a  violation  of  which  alone  would  be 
negligence. 

5.  That  the  court  erred  in  telling  the  jury  that  the 
negligence  of  the  husband,  the  driver  of  the  vehicle,  should 
not  be  imputed  to  the  wife,  and  in  saying  to  the  jury  that, 
in  determining  whether  or  not  the  deceased  was  guilty  of 
contributory  negligence,  they  should  consider  her  own  acts 
and  conduct  and  all  other  circimistances  shown  in  evidence, 
surrounding  the  accident  and  injury  to  her,  and  if  from  that 
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they  found  that  she  acted  as  a  reasonably  prudent  person 
would  act  under  all  the  circumstances,  she  could  not  be 
charged  with  contributory  negligence. 

Upon  the  first  proposition  contended  for,  we  have  to  say 
that  there  is  abundant  evidence  in  the  record  from  which  the 
jury  could  well  have  found  the  defendant  guilty  of  ne^^- 
gence,  and  that  such  negligence  was  the  proximate  cause  of 
the  catastrophe  which  resulted  in  the  death  of  Mrs.  Fisher. 

Section  19  of  Chapter  72  of  the  Acts  of  the  Thirty-fourth 
Oeneral  Assembly  provides  that*  a  person  operating  or  driving 
a  motor  vehicle  shall,  upon  approaching  a  branch  or  inter- 
^,^  secting  highway,  or  a  curve  or  a  comer  or 

^^l^^{^^,  other    place    in    the    highway    where    the 
jStwSobfie^^'   operator's  view  is  obstructed  for  a  distance 
wij*  nterfSr.      of  200  feet  or  less,  shaU  slow  down,  and  give 
down and^^'^     ft  timely  signal  with  his  bell  or  horn  or  other 
device  for  signaling. 
This  statute  imposes  upon  one  using  an  automobile  on  a 
public  highway  an  af&rmative  duty.    A  failure  to  discharge 
this  duty  is  negligence.     It  is  made  for  the  safety  of  the 
general  traveling  public,  and,  where  injury  results  to  one 
as  the  proximate  result  of  such  failure,  he  has  a  right  of 
action  against  the  wrongdoer,  based  upon  such  negligence. 
All  negligence  presupposes  a  duty.    It  may  be  a  duty  im- 
posed upon  one  by  law,  or  one  arising  from  contract,  or  due 
to  peculiar  personal  relationship.     It  may  be  owing  to  an 
individual  or  to  the  public  generally.    He  who  suffers  harm, 
without  fault  on  his  part,  through  the  omission  of  one 
charged  with  a  duty,  may  recover  for  tJie  injury  sustained. 
The  evidence  shows  that  defendant's  view  was  obstructed 
for  a  considerable  distance  from  a  point  on  the  north  road. 
There  is  evidence  that  he  came  at  a  rapid  rate  Of  speed.  There 
is  evidence  that  he  gave  no  signal  of  his  approach.    There 
is  evidence  to  justify  a  jury  in  finding  that  he  violated  the 
duty  imposed  upon  him  by  this  statute.    No  good  purpose 
would  be  served  in  reviewing  this  evidence. 
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The  rule  has  been  so  frequently  announced  in  this  court 

that,  where  the  evidence  before  the  jury,  upon  which  they  are 

required  to  act,  is  of  such  a  character  that  honest  minds, 

searching  for  the  truth  as  to  the  ultimate 

've^ictand'      fact   upon   which   negligence   is   predicated 

flndinss :  when         ._.  __  ,«.,         ,.«- 

not  disturbed      might   reasonably   and   fairly   differ   as   to 

on  appeal  o  ^  w 

whether  the  evidence  establishes  the  ultimate 
fact,  then  it  is  a  question  for  the  jury,  under  proper  instruc- 
tions, and  their  finding  is  conclusive  upon  the  court. 

Defendant's  first  contention  cannot  be  sustained.  Further 
than  this,  Section  20  of  Chapter  72  of  the  Acts  of  the  Thirty- 
fourth  General  Assembly  provides: 

**  Every  person  operating  a  motor  vehicle 
8.  nbgligbngb:      on  the  public  highways  of  this  state  shall  drive 

acts  or  omis- 

siona  constitut-  the  Same  in  a  careful  and  prudent  manner, 

ins  necrUgrence :  -^  ' 

arbfSaiT  Speed  ^'^^  ^^  *  ^^^  ^^  spced  SO  as  uot  to  endanger 
5?L^tioSr*'  the  property  of  another,  or  the  life  or  limb 
of  any  person ;  provided,  that  a  rate  of  speed 
in  excess  of  twenty-five  miles  an  hour  shall  be  presumptive 
evidence  of  driving  at  a  rate  of  speed  which  is  not  careful 
and  prudent  in  case  of  injury  to  the  person  or  property  of 
another." 

This  statute  makes  a  speed  of  25  miles  an  hour  pre- 
sumptive evidence  that  the  vehicle  was  not  being  driven  at  a 
rate  of  speed  which  is  careful  and  prudent.  At  any  point  on 
a  road  where  injury  results,  conditions  may  arise,  and  do 
arise,  where  a  lesser  speed  than  that  would  negative  the  idea 
of  care  and  prudence  in  the  driving.  This  is  manifest  in  the 
provisions  of  Section  19,  above  referred  to,  '*  where  one  in 
approaching  a  branch  or  intersecting  highway,  or  a  curve 
or  a  comer,  where  the  operator's  view  is  obstructed",  and,  in 
the  very  nature  of  things,  the  speed  may  be  neither  caref\il 
nor  prudent,  although  less  than  25  miles  an  hour. 

Here,  in  this  case,  the  defendant  was  coming  from  the 
north,  approaching  a  public  highway  that  intersected  the  road 
Vol.  174  U.— 24 
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on  which  he  was  driving,  and  extended  both  to  the  east  and 
to  the  west.  He  had  either  to  turn  to  the  right  or  to  the  left, 
to  proceed  upon  his  journey.  He  entered  upon  this  east  and 
west  road.  His  view  was  obstructed.  This  east  and  west 
road  was  open  to  public  traveL  The  defendant  was  familiar 
with  both  roads,  had  traveled  over  them  frequently.  He 
knew  of  these  obstructions  to  his  view,  and  yet^  the  evidence 
tends  to  show,  he  swung  around  this  comer  to  the  east  at  a 
rate,  of  speed  approximately  20  miles  an  hour,  and  this 
without  any  timely  signal  with  his  bell  or  horn  or  other 
device.  He  failed  to  discharge  his  legal  duty,  and,  therefore, 
is  rightly  charged  with  negligence. 

It  is  next  contended  that  the  evidence  does  not  show  that 
the  action  of  the  defendant  was  the  proximate  cause  of  the 

injury  complained  of. 
*'  SSSSS?"'  "^^^  evidence  of  the  husband,  who  was 

S51?£iSJto-^'''  driving  the  horse,  is  to  the  effect  that,  when 
mobile  accident  j^^  discovered  the  automobile  coming  around 
the  comer  he  reined  in  the  horse;  that  she  immediately  be- 
came frightened  and  reared;  that  he  reined  her  down;  that 
she  reared  the  second  time,  threw  the  front  part  of  the  buggy 
high  in  the  air;  that  the  automobile  was' then  coming  around 
the  comer  facing  the  horse  and  directly  in  front  of  the  horse, 
about  3  rods  east  of  the  comer  and  about  2  rods  from  where 
the  horse  and  buggy  were;  that  the  horse  suddenly  turned 
eastward,  ran  about  a  quarter  of  a  mUe  east  to  a  low  point  in 
the  road  where  there  was  a  culvert;  that  at  that  point,  the 
wife  was  thrown  out  and  received  the  injuries  from  which  she 
died. 

These  facts  being  proven,  the  jury  could  well  have  found 
that  the  approach  of  the  automobile  was  the  proximate  eause 
of  the  horse's  becoming  frightened  and  running  away,  and  of 
the  injury  of  which  complaint  is  made  in  this  case. 

The  husband  was  asked  this  question : 

''When  she  was  scared,  what  was  the  first  thing  she  did! 
A.    The  first  thing  she  did  was  to  throw  up  her  head,  and 
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then  I  saw  the  automobile  coming.  I  reined  her  across  the 
road  to  the  right.  The  defendant  was  then  coming  around 
the  comer  down  the  road.  I  saw  him  first  just  as  he  was 
making  the  comer.  The  mare  must  have  thrown  up  her 
head  and  pricked  up  her  ears  just  as  he  turned  the  comer. 
The  automobile  was  still  moving  towards  the  horse  when  she 
made  her  last  turn." 

The  next  error  assigned  raises  the  question  that  the  court 
erred  in  submitting  to  the  jury  the  question  of  damages  occa- 
sioned by  the  death  of  decedent,  without  evi- 
6.  HUSBAND  ANB     dcucc  as  to  the  value  of  her  services  to  the 

wiFB :  wronff- 

wife^uimses-  plaintiff  or  to  her  estate.    Upon  this  point, 

^^^th^':  the  court  said  to  the  jury: 

vaSStbaSa.  "Our  Statute  in  substance  provides  that 

when  a  married  woman  receives  an  injury 
caused  by  the  negligence  or  wrongful  act  of  any  person,  which 
injury  results  in  death,  her  administrator  may  sue  and  re- 
cover for  her  estate  the  value  of  her  services  as  a  wife, 
.  .  .  in  such  sum  as  the  jury  may  deem  proportionate  to 
the  injury  resulting  in  her  death,  in  addition  to  such  damages 
as  are  recoverable  by  common  law. 

''There  is  no  exact  rule  of  law  whereby  damages  of  this 
character  can  be  accurately  measured.  In  determining  such 
damages,  much  is  necessarily  left  to  the  sound  discretion  and 
judgment  of  the  jury.  In  awarding  such  damages,  the  jury 
should  exercise  a  cool,  calm  and  deliberate  judgment,  unin- 
fluenced by  sympathy,  prejudice  or  passion,  and  should  en- 
deavor to  arrive  at  such  fair  sum  as  will  compensate  the  estate 
of  the  deceased  for  the  injury  received.  And  you  may  allow 
the  plaintiff  the  value  of  deceased's  services  as  a  wife  and 
mother  in  such  sum  as  you  may  find  from  the  evidence  will 
compensate  her  estate  for  the  injury  received.  In  fixing  this 
amount,  the  decedent's  expectancy  of  life,  which  in  this  case 
is  conceded  to  be  seventeen  years,  as  shown  by  the  mortality 
tables,  may  be  considered  and  taken  into  account,  and  if  you 
find  that  the  value  of  decedent's  services,  had  she  lived,  would 
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have  lessened  as  the  years  grew  upon  her,  then  this  should  be 
considered  by  you  in  fixing  the  amount  to  be  allowed  for  her 
services  as  a  wife  and  mother.  But  in  no  event,  can  you  allow 
the  plaintiff  more  than  the  amount  claimed,  to  wit^  $6,000." 

The  statute  referred  to  in  this  instruction  reads  as 
follows : 

**When  any  woman  receives  an  injury  caused  by  the 
negligence  or  wrongful  act  of  any  person,  .  •  .  she  may 
recover  for  loss  of  time,  medical  attendance  and  other  ex- 
penses incurred  as  a  result  thereof  in  addition  to  any  ele- 
ments of  damages  recoverable  by  common  law;  and  if  such 
injury  result  in  causing  death,  her  administrator  may  sue 
and  recover  for  her  estate,  the  value  of  her  services  as  a  wife 
or  mother  or  both  in  such  sum  as  the  jury  may  deem  propor- 
tionate to  the  injury  resulting  in  her  death,  in  addition  to 
such  damages  as  are  recoverable  by  common  law  .  .  .  but 
in  no  event  shall  the  amount  exceed  the  sum  of  six  thousand 
dollars."  Ch.  163,  Sec.  1,  34  G.  A.  (Sec.  3477.a,  Supplement 
to  the  Code,  1913). 

It  is  plain  that,  but  for  this  section,  the  husband  might 
have  recovered  damages  for  the  loss  of  the  services  of  his  wife, 
but  this  section  gives  a  right  of  recovery  to  her  if  she  sur- 
vives, and  to  her  administrator  if  she  dies.  This  practically 
takes  from  the  husband,  if  he  should  elect  to  sue,  the  right 
to  recover  for  these  things  specified  in  the  statute.  There 
could  not  be  double  recovery  for  the  same  wrong.  This  statute 
was  re-enacted,  practically,  and  appears  in  Section  3477-a, 
Supplemental  Supplement  to  the  Code,  1915.  The  only 
practical  difference  is  that  the  amount  of  recovery  is  limited 
to  $15,000. 

There  are  certain  elements  of  damage  that  are  not  sus- 
ceptible of  exact  proof,  such  as  pain  and  suffering,  loss  of 
future  earnings,  loss  of  consortium.  There  is  no  rule  for 
admeasuring  such  damages.  They  are  to  be  assessed  in  the 
light  of  all  the  facts  and  circumstances  disclosed  in  the  case, 
and  should  be  such  a  sum  as  fairly  and  reasonably  com- 
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pensates  for  the  loss  sustained.  In  this  case,  the  evidence 
disclosed  the  age  of  the  deceased,  her  physical  strength,  her 
health  and  her  expectancy ;  that  she  was  a  good  mother  to  her 
children  and  was  loving  to  her  husband;  made  the  home 
attractive,  and  was  a  good  housekeeper  and  did  her  own  work ; 
that  her  disposition  was  gentle  and  kind ;  that  she  was  sym- 
pathetic and  companionable.  We  think  this  furnished  a  suflS- 
eient  basis  for  estimating  the  damages  for  loss  of  services, 
and  no  error  was  committed  by  the  court  in  the  instruction. 

The  next  error  is  based  on  the  action  of  the  court  in 
refusing  to  give  certain  instructions  asked  by  the  defendant. 
We  have  examined  these  instructions,  and  find  no  error  in 
refusing  them.  In  so  far  as  they  pronounced  correct  proposi- 
tions of  law  and  were  relevant  to  the  issues  tendered,  we  think 
they  were  sufficiently  covered  by  the  instructions  given  by 
the  court  on  its  own  motion. 

The  fourth  ground  has  been  covered  by  what  has  already 
been  said,  and  is  not  vulnerable  to  the  objection  urged. 

The  fifth  error  demands  some  attention.     After  telling 

the  jury  that  the  plaintiff  could  not  recover  unless  it  was 

affirmatively  shown  that  the  deceased  was 

*'  imputS  neiii-    ^^^  from  any  negligence  on  her  part  con- 

sence: huBba^d  tributing  to  the  injury  of  which  complaint 

is  made,  the  court  said: 

"And  in  this  connection  you  are  instructed  that,  in  deter- 
mining whether  or  not  the  deceased  was  guilty  of  contribu- 
tory negligence,  you  shall  consider  her  own  acts  and  conduct, 
and  all  other  circumstances  shown  in  evidence  surrounding  the 
accident  and  injury  to  her,  and  if  you  find,  from  the  pre- 
ponderance of  aU  the  evidence,  that  she  acted  as  a  person  of 
ordinary  prudence  under  all  the  circumstances,  you  should 
find  her  free  from  contributory  negligence,  although  you  may 
find  that  her  husband  was  guilty  of  negligence  in  the  driving 
and  management  of  the  horse  and  vehicle." 

The  complaint  is  that  the  court  withdrew  from  the  con- 
sideration of  the  jury  the  negligence  of  the  husband,  and 
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said  that  such  negligence  could  not  be  imputed  to  the  wife. 
It  is  the  general  rule  that,  unless  the  parties  are  engaged  in 
a  joint  or  common  enterprise,  neither  can  be  charged  with 
the  negligence  of  the  other,  and  the  general  rule  further  is 
that  the  negligence  of  a  husband  i^  operating  a  vehicle  will 
not  be  imputed  to  his  wife,  who  is  accompanying  him,  where 
no  relation  of  principal  and  agent  exists,  and  she  has  no 
control  over  the  operation  of  the  vehicle.  Upon  this  point, 
see  Oaffney  v.  City  of  Dixon,  157  111.  App.  589 ;  Denton  v. 
Missouri,  K.  &  T.  E.  Co.,  90  Kans.  51;  LouisviUe  v.  Zoeller, 
155  Ky.  192. 

There  is  nothing  in  this  case  to  show  that  the  wife  had 
any  control  -over  this  vehicle  or  sought  in  any  way  to  manage 
or  control  the  horse  attached.  She  was  simply  riding  with 
her  husband,  who  was  on  a  journey  which  related  peculiarly 
to  his  own  business.  True,  she  expected  to  visit  with  her  son, 
who  was  in  the  neighborhood  of  her  destination. 

In  New  York  Cent.  R.  Co.  v.  RohUns,  (Ind.)  76  N.  B. 
804^  the  Supreme  Court  of  Indiana  said : 

''If,  in  this  case,  the  decedent's  husband  was  negligent, 
a  point  we  need  not  and  do  not  decide,  and  the  decedent  is 
charged  with  the  consequences  of  his  negligence,  it  must  be 
solely  and  alone  because  of  that  relationship.  The  complaint 
avers  that  the  horses  were  driven  by  and  were  under  the 
management  and  control  of  the  husband,  decedent  'having  no 
control  of  her  said  husband  and  no  control  or  management  of 
said  horses  and  wagon'.  It  is  true  that  the  husband  and  wife 
may  sustain  such  relations  to  each  other  that  the  negligence 
of  one  will  be  imputed  to  the  other,  but  there  is  no  evidence  of 
any  such  relations  in  this  case.  All  that  is  shown  is  the  exist- 
ence of  the  marriage  relation,  and  that  relation  alone  cannot 
have  that  effect. " 

In  Hajsek  v.  Chicago,  B.  &  Q.  R.  Co.,  (Neb.)  94  N.  W.  609, 
the  court  had  under  consideration  this  question  as  to  whether 
the  negligence  of  the  husband  could  be  imputed  to  the  wife. 
In  this  case,  it  appears  that  the  husband  and  wife  were  on  an 
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expedition  to  the  village  for  the  purpose  of  buying  the  family 
supplies,  and  it  was  claimed  that,  because  of  this,  they  should 
be  treated  as  engaged  in  a  joint  enterprise,  and  that  the 
negligence  of  one  should  be  imputed  to  the  other.  ,The  court 
said: 

''Doubtless  the  life  journey  of  the  parties  sroce  their 
marriage  may,  in  a  sense,  be  regarded  as  a  joint  enterprise, 
but  this  fact  would  not  be  held  to  charge  the  wife  with  the 
consequences  of  the  husband's  negligence  in  most  transac- 
tions.   Why  should  it  be  so  regarded  in  this  instance  t" 

In  Beading  v.  Telfer,  (Eans.)  48  Pac.  134,  the  court  said: 

''The  special  facts  of  a  case  may  show  the  wife  to  be  the 
controlling  spirit,  the  active  and  responsible  party,  and  the 
husband  an  agent,  or  even  a  mere  passenger;  but  in  cases 
where  such  facts  are  not  shown,  the  court  must  presume,  in 
accordance  with. the  ordinary — ^almost  universal — experience 
of  mankind,  that  the  husband  assumed  and  was  allowed  the 
responsible  management  of  the  journey." 

In  Indianapolis  Street  By.  Co.  v.  Johnson,  (Ind.)  72  N. 
E.  571,  the  court  said : 

"If  the  plaintiff  was  but  a  passive  guest  of  her  husband, 
riding  in  the  vehicle  with  him,  he  having  the  control  and 
management  of  the  horse  and  buggy,  she,  under  such  cir- 
cumstances, could  not  be  held  chargeable  with  his  negligence." 

See  also  Lammers  v.  Great  NoHhem  B.  Co.,  (Minn.)  84 
N.  W.  728;  FifUey  v.  Chicago,  M.  &  St.  P.  B.  Co.,  (Minn.)  74 
N.  W.  174;  Hunger  v.  City,  66  Mo.  App.  629;  annotations 
and  authorities  cited  in  the  case  of  Charles  BebiUard  v.  Minne- 
apoUs,  St.  P.  A  S.  Ste.  Marie  B.  Co.,  54  L.  R.  A.  (N.  S.)  B  1916, 

page  953. 

See  also  Neshit  v.  Town  of  Oamer,  75  Iowa  314,  in  which 
the  doctrine  of  imputed  negligence  is  discussed  and  prac- 
tically repudiated.    In  that  case,  it  is  said : 

"The  law  will  not  create  or  presume  the  relation  (of 
principal  and  agent)  from  the  mere  fact  that  he  accepted  the 
invitation  of  another  to  ride  in  his  carriage." 
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In  that  case,  the  plaintiff  was  riding  in  the  vehicle  on  the 
invitation  of  the  owner,  and  he  neither  exercised  nor  assumed 
any  control  over  the  management  of  the  team,  and  it  was 
held  that  the  negligence  of  the  driver  could  not  be  imputed 
to  him. 

As  bearing  upon  this  question,  see  Willfong  v.  Omaha  d- 
St.  L.  R.  Co.,  116  Iowa  548.  See  also  Carpenter  v.  Campbell 
Automobile  Co.,  159  Iowa  52. 

On  the  whole  record,  we  think  the  court  did  not  err  in 
its  instructions  to  the  jury  upon  this  point. 

We  see  no  reversible  error  in  the  case,  and  the  cause  is 
Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  J  J.,  concur. 


C.  B.  Qarden,  Appellant,  v.  Harry  Moore  et  al.,  Appellees. 

FOBCOBLE  ENTRY  AKD  DBTAINEB:     ]>6fe]i8e8— Parol    Gift   of 

1  Land— Peaceable  PoBsession.  Evidence  reviewed,  and  held  suffi- 
cient to  earry'to  the  jury  the  question  whether  defendant  was 
oecupying  the  premises  under  an  accepted  parol  gift,  and  there- 
fore under  such  peaceable  possession  as  would,  under  Sec.  4217, 
Code,  1897,  bar  an  action  of  forcible  entry  and  detainer. 

TRIAL:    Imrtructioiui — Submission  to  CooiiBel — Scope  of  Statute.  Ad- 

2  ditional  instructions — those  given  to  the  jury  after  deliberation 
on  the  original  instructions — ^need  not  be  submitted  to  counsel 
prior  to  being  read.     (Sec.  3705-a,  Code  Sup.,  1913.) 

TRIAIi:    Verdict— Agzeement  to  Disagxee— Refusal  to  Receive— Ef- 

3  feet.  It  is  not  error  for  the  court  to  refuse  to  receive  from  the 
jury  a  so-caUed  verdict  of  "an  agreement  to  disagree.''  Such 
"agreement"  is  not  a  verdict.     (Sec.  3722,  Code,  1897.) 

TRIAL:    Conduct  of  Court — Coercing  Jnry.    Coercion  of  the  jury  by 

4  the  court  may  not  be  predicated  on  the  action  of  the  court  in 
ordering  the  jury  to  resume  their  deliberations,  after  a  delibera- 
tion of  some  5  hours  only. 

KEW  TRIAL:    Orounda— Ifatten  Not  In  Themselves  Error.    In  rul- 

5  ing  on  a  motion  for  a  new  trial,  the  court  may  and  should  con- 
sider the  entire  record,  including  many  incidents  not  alone  con- 
stituting error. 
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TBIAIa:  Verdict— Betomed  on  Mere  Ohaiice— Ckxmpeteney  of  Affl- 
6  davits— New  TrlaL  Any  scheme  or  agreement  bj  which  jurors 
bind  themselves  in  advance  to  return  a  verdict,  irrespective  of 
the  merits  of  the  case,  is  fatal  to  the  validity  of  the  verdict  so 
returned,  and  affidavita  are  competent  to  show  auoh  atate  of  facta, 
8o  held  where  the  jury,  being  in  disagreement  as  to  the  meaning 
of  a  certain  instruction,  agreed  to  submit  the  question  to  the  court 
through  a  request  for  additional  instructions  and  that  the  verdict 
should  be  returned  solely  on  that  instruction,  regardless  of  any 
view  as  to  the  merits. 

Appeal  from  Marion  District  Court, — Lorin  N.  Hays,  Judge. 

Saturday,  February  19,  1916. 

Action  of  forcible  entry  and  detainer  for  possession  of 
house  and  ground  on  which  it  stands,  resulted  in  a  verdict  and 
judgment  for  defendant.    The  plaintiff  appeals. — Reversed, 

L.  D,  Teter,  for  appellant 

N.  D.  Shinn,  for  appellees. 

Ladd,  J. — I.    The  appellant  is  owner  of  17  acres  of  land. 
This  had  been  worked  as  a  stone  quarry  for  25  or  30  years, 
and  until  about  5  years  prior  to  the  beginning  of  this  action. 
He  acquired  the  property  of  a  bank,  in  1900, 
1.  voKmamsTn  and  the  bank  of  one  Reagan.    The  employees 
gm  StanS?"^*   who  labored  in  the  quarry  lived  in  houses 
pMMMton.         situated  on  the  premises.    Among  these  was 
James  Moore,  referred  to  hereafter  as  defend- 
ant, who  was  first  employed  by  Beagan  25  or  30  years  pre- 
vious to  the  trial,  and  continued  to  work  in  the  quarry  as 
long  as  it  was  operated.    His  defense  to  the  action  was  that 
Beagan,  about  the  time  he  began  working  there,  gave  him  the 
use  of  the  premises,  and  that  he  has  occupied  the  same  since, 
in  pursuance  thereof.    As  plaintiff  regarded  him  as  a  tenant 
at  will,  he  caused  to  be  served  upon  him  the  usual  notices,  and, 
as  he  did  not  yield  possession,  this  action  was  brought  before 
a  justice  of  the  peace  and  carried  by  appeal  to  the  district 
eourt.     The  defendant's^  testimony  was  that  Beagan,  who 
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owned  the  land  when  he  began  work,  gave  him  the  lumber 
and  the  right  to  build  a  house  on  said  tract  and  live  there 
as  long  as  he  wanted  to,  and  that  he  lived  in  the  house  until 
it  burned  down,  9  or  10  years  previous  to  the  trial.  Plaintiff 
testified  that,  when  he  purchased  the  premises,  said  defendant 
requested  permission  to  continue  to  occupy  the  house ;  that  7 
to  9  years  before,  the  house  he  lived  in  had  burned,  and  that 
said  defendant  asked  permission  to  move  a  small  frame  build- 
ing on  instead;  that  he  gave  such  permission  and  that  the 
neighbors,  including  plaintiff,  contributed  money  and  ma- 
terials for  the  construction  of  the  present  house,  in  which  said 
defendant  had  lived  since,  though  only  about  a  third  of  the 
time  during  the  last  4  years.  Defendant's  son  and  wife  have 
lived  with  him  for  several  years. 

It  is  evident  from  this  recital  of  the  record  that  the  evi- 
dence was  such  that  the  jury  might  have  found  a  gift  for 
life  of  the  use  of  the  ground  on  which  the  house  stands,  and 
that  this  was  accepted  and  acted  upon  by  the  defendant  in 
entering  into  and  continuing  in  possession.  See  Sires  v. 
Melvin,  135  Iowa  460;  Section  4217,  Code. 

II.    The  cause  was  submitted  to  the  jury  at  11  o'clock  in 

the  morning  and,  after  deliberating  until  4  o'clock  in  the 

afternoon,  they  returned  into  court,  with  the  statement  that 

''the  jury  agreed  to  disagree'',  signed  by 

2.  Trial  .-instruo-  their  foreman.    The  court  refused  to  receive 

•Ion  to  counsel:  this,   and   directed  the  jury  to  retire   for 

SOOP0  Ok 

fftatute.  further  deliberation.    At  7:30  o'clock  of  the 

same  day,  they  were  brought  in  again,  and, 
in  response  to  inquiries  from  the  court,  stated  that  they  were 
unable  to  agree.  The  court  observed:  ''Lots  of  contrary 
fellows  on  that  jury,  are  there  not!"  Juror:  "Nine  of 
them."  After  a  running  conversation  between  the  court  and 
jurors,  in  the  course  of  which  the  court  indicated  that  he 
could  give  them  no  help  in  reaching  any  conclusion  on  the 
evidence,  but  might  enlighten  them  as  to  the  law,  they  were 
directed  to  retire,  the  bailiff  being  instructed  that,  if  they 
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did  not  agree  in  the  course  of  a  half  hour,  he  should  bring 
them  back.  Upon  their  return,  the  court  inquired  if  a  verdict 
had  been  agreed  upon.  Juror:  ''No,  sir,  but  we  are  whit- 
tling", and  indicated  that  there  was  a  point  on  which  the 
jury  would  like  to  have  more  light.  The  court  had  told  the 
jury  in  the  tenth  instruction  that,  if  Reagan  had  made  a  gift 
to  defendant  of  the  right  to  use  and  occupy  premises  during 
his  life,  and  said  defendant  had  occupied  the  premises,  in  pur- 
suance of  said  gift,  a  person  purchasing  the  premises  from 
Beagan  or  his  grantees,  while  defendant  was  in  such  pos- 
session, ''would  be  chargeable  with  notice  of  whatever  rights 
the  defendant  may  have  had  under  such  lease  or  right  from 
the  said  Beagan".  The  jurors  requested  the  court  to  define 
what  was  meant  by  the  word  "chargeable",  as  used  in  this 
instruction.  Though  counsel  for  plaintifF  consented  to  having 
the  instruction  given  orally,  the  court  prepared  the  same  in 
writing  and  read  it  to  the  jury,  without  having  first  sub- 
mitted it  to  counsel,  in  words  following: 

"In  answer  to  the  inquiry  of  the  jury  as  to  the  court's 
meaning  in  instruction  No.  10  of  the  term  'chargeable  with 
notice  of  whatever  right  the  defendant  may  have  had  under 
such  lease  or  right  from  said  Beagan,'  the  court  submits  the 
following:  Where  a  person  is  in  possession  of  property,  the 
title  to  which  is  in  another,  any  person  dealing  with  the 
owner  for  such  land  while  the  possession  thereof  is  in  another, 
must  take  notice  of  whatever  right  the  person  in  possession 
may  have  to  or  in  said  land,  and  it  is  his  duty  to  investigate 
and  find  out  what  rights  the  possessor  may  have;  and  if  he 
fails  to  do  so,  he  takes  such  land  or  title  subject  to  whatever 
rights  the  possessor  thereof  may  have  therein." 

The  jury  retired,  and,  after  being  out  15  minutes, 
returned  with  a  verdict  for  defendant. 

(a)  Appellant  first  insists  that  the  court  erred  in  giv- 
ing the  additional  instruction  without  submitting  it  to  counseL 
It  was  authorized  by  Section  3720  of  the  Code.  Burton  v. 
NeiU,   140   Iowa   141.     Section   3705-a,   Code   Sup.,    1913, 
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requiring,  among  other  things,  that  instructions  be  submitted 
to  counsel  on  either  side  before  reading  to  the  jury,  has  refer- 
ence to  the  charge  of  the  court  given  on  submission  of  the  case 
to  the  jury  originally,  and  not  to  additional  instructions, 
demanded  by  the  exigencies  of  the  situation  after  the  jury  has 
been  deliberating  on  the  case. 

(b)  But  it  is  said  that  the  additional  instruction 
assumed  facts  in  issue  and,  in  any  event,  that  it  was  incon- 
sistent with  the  tenth  instruction,  previously  given.  A  casual 
.reading  of  the  two  instructions  sufficiently  refutes  these  criti- 
cisms. 

(c)  Counsel  next  argue  that  the  court  erred  in  refus- 
ing to  receive  the  purported  verdict  agreeing  to  disagree. 
This  was  not  a  verdict,  but  an  agreement  not  to  agree  to  nor 

return  a  verdict.    To  constitute  a  verdict,  the 

3.  trial:  verdict:  decision  must  bc  unanimous  in  favor  of  the 

A  gt'ftft.tn  AH  f  to 

disagree:  onc  party  or  the  other,  and  such  unanimity 

refusal  to  re-        .  ,  ,  ,.  .  ,  .   , 

ceive:  effect.  is  assurcd  by  according  either  party  right  to 
have  the  jury  polled,  upon  the  return  of  the 
verdict.  Section  3723,  Code ;  Jessup  v.  Chicago  &  N.  W.  BaU- 
way,  82  Iowa  243;  Smith  v.  Paul,  (N.  C.)  45  S.  E.  348.  If 
there  is  any  disagreement,  the  jury  must  be  sent  out  again, 
precisely  as  was  done  in  this  case,  that  they  may  continue 
their  deliberations  in  the  effort  to  agree  upon  a  verdict 
responsive  to  the  issues  presented.  The  court  rightly  ruled 
that  the  agreement  to  disagree  was  not  a  verdict,  and  did  not 
err  in  requiring  the  jurors  to  continue  their  deliberations. 

(d)  Nor  do  we  think  that  what  occurred  tended  to 
•coerce  the  jury  into  an  agreement.    When  first  brought  before 

the  court,  they  had  been  out  but  five  hours,  and  ordering  them 
to  retire  for  further  deliberation  indicated  no 

4.  tbial:  conduct   more  than  the  court's  conclusion  that  they 
coercing' jury,     had  not  adequately  considered  the  cause.  In 

any  event,  this  course  was  expressly  author- 
ized by  Section  3722  of  the  Code.  Moreover,  the  very 
purpose  of  trying  a  case  is  to  reach   a  decision  on  the 
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issues  presented,  as  the  jury  knows  as  well  as  the  eonrt,  and 
within  reasonable  limits  as  to  time,  the  jury  has  no  right  to 
inf  er^  nor  will  this  court  assume  that  they  may  have  inf  erred> 
from  merely  directing  them'  to  continue  in  deliberation  over 
the  ease  submitted. for  their  decision,  that  they  are  to  be  kept 
together  indefinitely,  or  until  they  agree,  regardless  of  the 
time  required.  Nothing  appears  in  Badgers  v.  Fanners 
National  Bank,  117  Iowa  511,  to  the  contrary,  nor  was  any- 
thing said  therein  warranting  the  annotation  under  Section 
3720  of  the  Code,  that  telling  the  jury,  without  explanation, 
that  a  verdict  that  it  '^agrees  to  disagree"  could  not  be 
returned,  exacted  the  granting  of  a  new  trial* 
^*  SwinSf^'  O^  course,  the  trial  court,  in  ruling  on  a 
gl^SvM*  *"  motion  for  new  trial  may  and  should  consider 
error.  ^^  entire  record,  including  many  incidents 

not  alone  constituting  error,  and  this  was  the  substance  of 
what  was  there  said.  Often,  jurors,  after  consulting  fqr 
some  time,  divide  on  a  single  point,  to  the  exclusion  of ,  all 
others,  or  conclude  that  there  is  no  more  to  be  said  on  the 
issues,  or  that  further  discussion  is  useless,  or  become  dis; 
couraged  in  some  other  respect.  Bringing  them  before  the 
court  in  these  circumstances  and  inquiring  sympathetically  of 
their  difficulties  and  manifesting  willingness  to  aid  them  if 
possible,  as  was  done  in  this  case,  is  quite  likely  to  break  the 
sfiell  and  enable  them  to  return  to  their  deliberations  unham- 
I>ered  by  pride  of  opinion,  and  with  added  zeal  to  reach  an 
agreement  as  to  the  very  right  in  the  controversy.  There 
was  no  semblance  of  coercion  in  what  was  done. 

III.     One  of  the  grounds  of  the  motion  for  new  trial 
was  that  the  verdict  was  not  the  expression  of  the  judgment  of 
9  of  the  jurors  on  the  merits,  and  this  was  based  on  the  affi- 
davit of  said  9  jurors  that,  ^*  just  prior  to  the 
6.  Trial :  verdict:  jury 's  calling  for  special  or  additional  instruc- 

returnedon  ,  ,  ,.    .,,^«, 

mere  chance:      tions,  the  said  jurors  wcre  divided,  9  for  the 

ooinpetency  of  '  "  ' 

J™^^'  plaintiff  and  3  for  the  defendants ;  that  said 

9  jurors  agreed  with  the  other  3  jurors  that, 
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inasmuch  as  we  did  not  all  agree  on  a  proposition  of  law,  that 
we  would  submit  the  matter  to  the  court  and  ask  further 
instructions  on  that  proposition  and  abide  by  the  instructions 
on  this  single  proposition,  and  iretum  our  verdict  on  that 
single  instruction ;  that,  after  j:he  court  gave  the  special  or  ad- 
ditional instruction,  the  said  3  jurors  contended  that  the  said 
special  or  additional  instruction  was  in  their  f avor,  and 
demanded  that  we  do  as  we  had  agreed  with  them  to  do;  that, 
in  conformity  with  the  said  agreement  so  made,  the  9  mem- 
bers of  said  jury,  for  the  purpose  only  of  doing  as  they  had 
agreed,  then  voted  with  the  other  3  and  returned  their  verdict 
for  the  defendant,  based  on  said  agreement ;  that,  had  it  not 
been  for  the  fact  of  said  agreement  so  made  with  said  3 
jurors,  the  undersigned  jurors  would  not  have  returned  our 
verdict  for  said  defendants '\ 

Appellee  argues  that  this  afiSdavit  might  not  have  been 
received  because  of  matters  inhering  in  the  verdict  and,  in 
any  event,  the  only  disagreement  was  with  respect  to  the 
meaning  of  the  tenth  instruction.  But  the  affidavit  refutes 
this  thought  by  saying  that  the  agreement  was  made  in 
advance  to  abide  the  outcome  of  asking  an  additional  instruc- 
tion, regardless  of  any  view  as  to  the  merits.  Nor  do  we  think 
the  matters  covered  by  the  affidavit  such  as  should  be  excluded 
from  proof  in  this  manner,  because  of  inhering  in  the  verdict. 
It  will  be  observed  that  the  agreement  cut  off  all  delibera- 
tion on  the  evidence  by  the  jury  or  any  member  thereof,  and 
bound  in  advance  all  to  agree,  regardless  of  their  individual 
convictions  as  to  the  merits.  Affidavits  of  jurors  to  show  that 
''the  verdict  was  determined  by  aggregation  and  average  or 
by  lot  or  game  of  chance  or  artifice  or  improper  manner''  were 
held,  on  great  consideration,  in  Wright  v.  Illinois  &  Miss.  Tel. 
Co.,  20  Iowa  195,  to  be  admissible  to  show  such  misconduct, 
and  that  decision  has  been  followed  since  in  numerous  deci- 
sions denouncing  the  quotient  verdict  as  misconduct  exact- 
ing a  new  trial.  In  Merseve  v.  Shine,  37  Iowa  253,  the  verdict 
was  determined  by  writing  on  12  slips  of  paper  the  name  of 
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plaintifF,  on  12  others,  the  name  of  defendant,  and  having  a 
juror  blindfolded  draw  12  of  these  slips,  the  jury  returning 
a  verdict  for  the  party  whose  name  was  on  the  majority  of  the 
slips  so  drawn,  in  pursuance  of  a  previous  agreement.  In 
Ruble  V.  McDonald,  7  Iowa  90,  the  verdict  was  arrived  at  by 
drawing  lots  or  balloting,  and  a  i)ortion  of  the  jury  agreed  to 
be  bound  in  advance.  The  agreement  in  this  case  was  in  the 
nature  of  a  wager  as  to  which  side,  the  9  jurors  or  the  3  enter- 
tained the  correct  opinion  as  to  the  meaning  of  the  tenth 
instruction,  and  none  seem  to  have  been  deterred  by  their  oath 
to  decide  according  to  the  evidence  and  instructions  from 
staking  the  rights  of  the  litigants  on  their  respective  inter- 
pretations of  what  the  court  had  said.  Such  an  agreement 
forestalls  inquiry  and  prevents  the  exercise  of  the  independ- 
ent and  unbiased  judgment  of  the  jurors  and,  therefore,  viti- 
ates the  verdict  when  returned.  On  this  ground,  a  new  trial 
should  have  been  awarded. — Reversed. 

£)VAN8,  C.  J.,  Gaynob  and  Salinoeb,  JJ.,  concur. 


Effib  Haiykinb,  Appellee,  v.  Thomas  B.  Young,  Executor, 

Appellant. 

UMITATIOH  OP  AOnOKS:    Comimtation  of  Period— Pleading  Hew 

1  Oaase  of  Action.  An  amendment  to  a  eanse  of  action,  tiioogh 
filed  after  the  statute  of  limitation  has  run  against  the  daim,  ia 
allowable  so  long  as  no  new  eause  of  action  is  pleaded. 

PBINCIPLE  APPLIED:  Plaintiff  filed  her  claim  against  an 
estate  in  proper  time  and  pleaded  that  she  entered  into  a  certain 
contract  with  deceased.  After  the  time  for  filing  claims  had 
expired,  plaintiff  amended  her  pleading  b7  alleging  that  the  said 
contract  was  entered  into  between  the  deceased  and  her  father, 
who  was  acting  for  her  use  and  benefit.  Held,  the  amendment 
did  not  plead  any  new  cailse  of  action,  and  therefore  the  plea  of 
the  statute  of  limitation  was  unavailing. 

PliEADIKa:    Amendment— Contract  With  Principal  Thnfogt  Agent 

2  — ^Effect.  An  allegation  that  plaintiff  and  deceased  entered  into 
a  certain  contract  receives  no  addition,  in  legal  effect,  by  an 
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amendment  which  pleads  that  such  contract  was  entered  into 
between  deceased  and  plaintiff's  father,  acting  for  plaintiff's  use 
and  benefit.  Evidence  to  prove  the  latter  is  necessarily  admis- 
sible under  the  former  allegation. 

LIBQTATIOK  OF  ACTIONS:    Cooiinitation  of  Period— Belated  but 

3  Cknnane  Amendment.  An  amendment  to  a  petition  or  claim 
against  an  estate,  amplifying  more  fully  the  allegations  thereof, 
is  treated  as  a  part  of  the  original  filing,  and  if  the  original  was 
filed  in  time,  the  claim  is  not  subject  to  a  plea  of  the  statute 
of  limitation,  even  though  such  amendment  was  filed  after  the 
statute  of  limitation  had  fully  run  against  the  original  claim. 

PBINOIPLE  APPUEB:  An  original  claim  against  an  estate 
was  filed  within  the  proper  time  and  alleged'  that  the  deceased 
and  plaintiff  entered  into  a  certain  contract.  After  the  time  for 
filing  claims  had  expired,  an  amendment  to  the  claim  was  filed, 
alleging  that  the  said  contract  was  entered  into  between  deceased 
and  claimant's  father,  who  was  acting  for  claimant's  use  and 
benefit.  Held,  the  amendment  simply  amplified  the  allegatimis  of 
the  original  claim,  and  that  the  plea  of  the  statute  of  limitation 
was  unavailing. 

CONTBAOTS:    Acceptance  of  Offe]>— Evidence.    Evidence  reviewed, 

4  and  held,  that  a  proposition  by  deceased  to  plaintiff's  father  for 
plaintiff's  services  was  accepted  by  plaintiff  and  became  a  bind- 
ing contract. 

OONTBACTS:   Actions— Services  in  Family— Becovery— Pleading  Bz- 

5  press  Contract — Effect.  He  who,  in  an  action  to  recover  for  serv- 
ices performed,  pleads  an  express  contract,  must  stand  or  fall 
thereon. 

CONTBAOTS:    Acceptance  of  Offer— Acceptance  by  Conduct    An  ac- 

.  6    ceptanee  of  a  proposition  so  as  to  constitute  the  same  a  binding 

contract  may  be  made  by  conduct  as  well  as  by  words.    So  held 

where  the  proposition  was  for  plaintiff's  services  and  plaintiff 

performed  the  service  proposed. 

DAMAGES:    Measure  of  Damages— Contract  fot  Services— *'a«nar- 

7  ons  Smn."  The  recovery  under  a  contract  to  pay  a  "generous 
sum"  for  certain  services  is  limited  to  a  sum  equal  to  the  fair 
and  reasonable  value  of  the  services. 

EVIDENCE:    Hearsay— Inducing  Cause  of  One*s  Action.    When  the 

8  inducing  cause  of  the  action  of  a  person  is  material^  the  informa- 
tion upon  which  such  persou  acted  may  be  stated,  without  viola- 

.    tion  of  the  general  rule  which  excludes  hearsay  evideneOi  although 
such  information  consists  of  the  speech  of  third  persons. 
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PRINCIPLE  APPLIED:  Plaintiff  entered  the  family  of  de- 
ceased, and  for  a  number  of  years  performed  services  therein. 
Her  father  testified  that,  before  the  plaintiff  entered  upon  the 
work,  deceased  made  a  proposition  to  him  that,  if  plaintiff  would 
come  and  work  for  him  and  his  wife,  he  (deceased)  would  gen- 
erously remember  plaintiff  in  his  wiU.  To  show  why  plaintiff 
entered  the  family  of  deceased  and  performed  the  services,  the 
father  was  permitted  to  testify  that  he  told  plaintiff  what  the 
deceased  had  said.  Held  proper,  and  not  subject  to  rejection  as 
hearsay. 

Appeal  from  Taylor  District  Court, — Thomas  L.  Maxwell, 

Judge. 

Saturday,  Febbuary  19,  1916. 

Plaintiff  filed  a  claim  against  the  estate  of  George  Bix, 
for  services  rendered  in  his  family  under  an  express  contract 
to  pay  therefor.  Trial  to  a  jury.  Verdict  for  plaintiff.  Claim 
allowed.    Administrator  appeals. — Affirmed^ 

O.  B.  Haddock  and  W.  M.  Jackson,  for  appellant. 

Frank  Wisdom,  for  appellee. 

Gaynob,  J.— On  the  19th  day  of  November,  1912,  the 
plaintiff  filed,  in  the  district  court  of  Taylor  County,  a  claim 
against  the  administrator  of  the  estate  of  George  Bix,  de- 
ceased, in  the  sum  of  $1,000.  She  based  her  claim  upon  the 
following  alleged  facts,  to  wit : 

On  or  about  July,  1901,  said  George  Bix  made  and 
entered  into  an  oral  contract  with  the  claimant  that,  if  she 
would  come  and  live  in  his  family  for  four  years  and  treat 
him  and  his  wife  with  the  care  and  kindness  usually  given  by 
a  daughter,  and  do  the  work  and  take  care  of  him  and  his 
wife,  he  would  clothe  her,  furnish  her  board  and  lodging,  and, 
at  his  death,  would  provide  by  will  a  generous  allowance  and 
compensation  for  her  services,  attention  and  care ;  that,  rely- 
ing upon  such  promises,  she  did,  on  or  about  July,  1901,  go 
to  the  home  of  George  Bix  and  live  in  his  family  and  perform 
Vol.  174  U.— 26 
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all  the  services  required  of  her  until  September,  1905;  that 
these  services  were  reasonably  worth  the  sum  of  $1,000;  that 
said  Qeorge  Bix  breached  said  contract  and  agreement  in 
this,  that  on  his  death  he  neglected  to  make  any  provision  for 
this  claimant. 

On  the  16th  day  of  May,  1913,  the  plaintiff  amended  her 
petition  or  claim,  alleging  that  the  agreement  referred  to,  as 
made  between  (George  Bix  and  herself,  was  not  made  with  her 
personally,  but  with  her  father,  John  I.  Bunker,  for  her  use 
and  benefit,  to  which  agreement  she  consented,  and  thereafter 
she  performed  all  the  services  required  of  her  by  her  eon- 
tract.  A  demurrer  was  interposed  to  the  petition  as  amended, 
on  the  ground  that  the  amendment'  set  up  a  new  cause  of 
action,  in  that  it.  now  claims  that  the  contract  sued  on  was 
made  between  John  I.  Bunker,  the  father  of  the  claimant,  and 
the  deceased,  whereas  the  original  petition  claimed  that  the 
contract  was  made  between  George  Bix  and  the  claimant ;  and 
that  the  amendment  to  plaintiff's  petition  created  a  new 
cause  of  action  which  is  barred  by  the  statute  of  limitations, 
having  been  filed  more  than  twelve  months  after  administra- 
tion of  said  estate  had  been  taken  out.  This  demurrer  was 
overruled,  and  to  this,  defendant  excepts.  Thereupon  the 
defendant  filed  an  answer,  in  which  he  denies  the  allegations 
of  claimant's  petition,  except  as  hereinafter  admitted.  Admits 
that  Qeorge  Bix  died  on  or  about  January  8,  1912.  The 
defendant  further  alleges  facts  upon  which  he  predicates  the 
same  defense  raised  by  the  demurrer,  to  wit,  that  the  action 
is  barred  by  the  statute  of  limitations,  and  further  alleges  that 
the  plaintiff  came  to  the  family  of  the  said  George  Bix,  to  live 
with  said  George  Bix  and  family  as  a  member  thereof,  and 
was  to  do  for  her  board  and  clothing  only ;  that  she  received 
board  and  clothing  while  she  so  resided,  and  is  entitled  to 
nothing  more.  '  Further  allegations  are  interposed  as  to  her 
treatment  of  the  deceased  and  his  wife.  Upon  the  issues  thus 
tendered,  the  cause  was  tried  to  the  court  and  jury,  and  a 
verdict  returned  for  the  plaintiff  in  the  sum  of  $1,000.    The 
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claim  being  allowed  in  that  sum  against  the  estate  of  George 

BiZy  the  administrator  appeals. 

The  first  error  relied  upon  for  reversal  is  that  the  court 

erred  in  permitting  the  claimant  to  file  an  amendment  to  her 

petition.     This  error  is  predicated  on  the  thought  that  the 

amendment  sets  up  a  new  cause  of  action  and 

^'  kmUfP^J^Sr    was  not  filed  until  more  than  12  months  after 
AonoNM :  com- 

MriodTpiead-     letters  of  administration  had  been  issued,  and 
SaSuoiL*"**     was,  therefore,  barred  by  the  statute  of  limi- 
tations. 
The  second  error  involves  the  same  thought,  and  the  com- 
plaint is  that  the  court  erred  in  permitting  the  plaintifF  to 
ofFer  and  introduce  evidence  tending  to  show  a  contract  be- 
tween her  father  and  (George  Bix,  because  no  such  claim 
was  made  in  the  original  petition. 

To  properly  dispose  of  these  errors,  requires  us  to  deter- 
mine what  the  cause  of  action  was  upon  which  plaintiff  relied 
for  recovery  in  her  original  petition,  and  what  the  cause  of 
action  was  as  alleged  in  the  amendment  to  her 
^*  amendment-  petition.  The  allegation  of  the  original  peti- 
princliSu^****  tion  is  that  George  Bix  made  an  oral  agree- 
ferou«h  acent :  ^^j^^  ^j^j^  ^^^  claimant  that,  if  she  would  live, 
etc.,  in  his  family,  he  would  provide  by  will 
a  generous  allowance,  and  compensate  her  for  services,  atten- 
tion and  care.  The  contract  is  the  basis  of  the  action.  The 
services  she  claims  were  rendered  under  this  contract.  The 
amendment  does  not  allege  any  new  contract,  but  says  that 
the  contract  relied  upon  was  made  through  her  father  for  her 
use  and  benefit,  and  that  she  consented  to  such  contract  and 
under  it  entered  upon  the  performance  of  the  duties  required 
of  her.  The  contract  alleged  is  the  same.  The  allegation  as 
to  the  party  through  whom  the  contract  was  made  differs. 
Under  the  original  claim,  it  would  be  competent  for  the  plain- 
tiff to  show  that  the  contract  relied  upon  was  made  by  her 
father  for  her  use  and  benefit ;  that  she  accepted  the  contract 
so  made,  and  thereunder  discharged  the  duties  required  by  the 
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terms  of  the  contract.  The  amendment  added  nothing  to  this 
right.  Though  the  father,  in  the  strict  sense,  was  not  an  agent 
acting  for  the  daughter,  yet  he  did,  in  fact,  act  for  her  in  this 
transaction.  He  received  the  proposition  made  hy  the  deceased; 
communicated  it  to  the  plaintiff ;  she  accepted  and  acted  upon 
it.  It  therefore  became  the  contract  of  the  plaintiff  with  the 
deceased. 

As  bearing  upon  this  point,  see  Poole,  GUlam  &  Co.  v, 
Hintrager,  60  Iowa  ISO.  In  this  case,  the  holding  is  that, 
where  the  petition  alleges  a  contract  with  the  defendant,  the 
plaintiff  may  show  that  it  was  made  with  the  agent  of  the 
defendant,  for  the  use  and  benefit  of  the  defendant. 

In  Hammond  v.  8,  C.  &  P.  R.  Co,,  49  Iowa  450,  it  is  held 
that  an  amendment  to  a  petition  does  not  state  a  new  cause 
of  action,  when  it  does  not  change  the  natiure  of  the  daim, 
and  when  the  same  evidence  is  admissible  under  the  original 
petition  as  would  have  been  under  the  amended  one. 

Where  an  amendment  is  germane  to  a  cause  of  action 

originally  stated,  and  amplifies  more  fully  the  statements  of 

an  original  claim,  the  amendment  relates  back  to  the  date  of 

the  original  filing  and  is  a  part  thereof ;  and, 

8.  Limitation  OP     if  the  original  was  filed  in  time,  the  amend- 

ACTION8 :  com-  ^  ' 

peJ^d^'beiated   "^®^*  ^^^  ^  ^  Considered.    As  bearing  upon 

JSi^ffifnt       this  question,  see  Sachra  v.  Town  of  MamUa, 

120  Iowa  562.     See  also  Gordon  v.  Chicago, 

R.  Z.  *  P.  R.  Co.,  129  Iowa,  at  750.    We  find  no  error  in  the 

action  of  the  court  in  respect  to  the  amendment. 

It  will  not  be  convenient  to  take  up  the  errors  relied  ui)on 
by  the  plaintiff  in  the  order,  numerically,  in  which  they  arc 
assigned.  We  will  endeavor  to  treat  each  proposition,  how- 
ever, in  all  the  fullness  with  which  it  appears  in  the  argument 
of  counsel,  as  we  proceed  with  the  opinion. 

It  is  alleged  by  plaintiff  that  the  proposition  made  by  the 
deceased  to  plaintiff's  father  did  not  constitute  a  contract 
available  to  this  plaintiff,  or  afford  a  basis  for  action  on  her 
behalf,  for  the  reason  that  the  contract  was  not  accepted  at 
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the  time  it  was  made.    There  is  no  occasion  to  cite  authority 

to  establish  the  proposition  that  an  offer,  un- 

4.  Contracts:        accepted,  makes  no  binding  contract,  and  that 

offer .evidenca   the  acceptance  must  be  on  the  terms  of  the 

offer  that  it  may  be  binding  on  both  parties. 

The  record  in  this  case  discloses  that  John  I.  Bunker  is 
the  father  of  the  complainant ;  that  the  complainant  was,  at 
the  time  it  is  alleged  the  contract  was  made,  residing  with  one 
Smith.  He  testifies  that  deceased  came  to  him  one  day  and 
wanted  to  know  if  Effie  (the  claimant)  would  come  and  live 
with  him  and  his  wife.  His  answer  was:  ''I  don't  know.  I 
think  she  has  got  a  good  home  there" — ^meaning  at  Smith's. 
Deceased  then  said : 

"If  she  will  come  and  live  with  me  until  she  is  of  age  or 
married,  I  will  board  afid  clothe  her,  if  she  will  treat  us  as  a 
daughter  should.  We  will  treat  her  the  same  as  our  own  child, 
and  I  will  remember  her  in  my  will  and  make  ample  provision 
for  her  services," 

To  which  proposition,  he  says  he  replied  as  follows:  "If 
Effie  wants  to  make  the  change,  I  guess  it  will  be  all  right 
with  me."  He  further  says  that  shortly  afterwards  he  talked 
with  claimant  about  it ;  that  he  told  her  of  the  agreement  or 
proposition  made  by  Mr.  Bix.  He  says,  "I  explained  the  talk 
I  had  with  Mr.  Bix  and  what  he  agreed  to  do";  and  says  that 
she  came  to  him  shortly  afterwards,  probably  a  day  or  two, 
and  wanted  to  go,  and  he  told  her  it  was  all  right  with  him. 

The  plaintiff  testifies  that  she  learned  from  her  father 
what  the  agreement  was  between  him  and  Mr.  Bix  as  to  what 
they  would  do  for  her  if  she  went  to  live  with  them ;  that  she 
went  to  live  in  the  Bix  family  in  1901 ;  that  she  was  then  16 
years  of  age ;  that  thereafter,  she  did  the  housework  and  chores 
out  of  doors,  cooking,  washing  and  ironing  and  scrubbing,  did 
part  of  the  mending  and  sewing  for  the  family,  and  general 
housework. 

"Mrs.  Bix  was  not  very  strong.  Part  of  the  time,  she  was 
sick  in  bed,  and  then  I  nursed  her,  besides  doing  the  work. 
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Sat  up  with  her  while  she  was  sick,  until  she  would  tell  me 
to  go  to  bed  Prepared  all  the  meals  for  the  family ;  brought 
her  her  meals.  Mr.  Bix  was  66  or  67  years  old  when  I  went 
there.  He  also  was  quite  poorly  and  was  down  sick,  part  of 
the  time." 

There  is  evidence  that  she  did  the  outdoor  work,  mowed 
and  raked  the  lawn,  carried  in  wood  and  cobs  and  the  like, 
took  care  of  the  horses,  unloaded  coal  from  the  wagon  into  the 
coalhouse,  unloaded  com  into  the  crib,  mixed  mortar  for  the 
plasterer  and  carried  it  to  him ;  that  Mr.  Bix  kept  two  horses 
all  the  time ;  that  he  liad  one  cow  all  the  time,  and  sometimes 
two;  had  three  or  four  acres  of  pasture  on  which  he  kept 
stock;  that  the  plaintiff  resided  in  the  Bix  family  and  per- 
formed the  labor  as  above  indicated  until  1905.  There  is 
evidence  that,  while  she  was  residing  in  the  Bix  family,  Mr. 
Bix  was  heard  to  say  that,  if  Effie  stayed  with  them  until 
she  was  18  or  married,  he  expected  that  the  home  would  be 
hers  when  they  got  through  with  it. 

Mrs.  Bix,  widow  of  the  deceased,  testified : 

"She  came  to  stay  at  our  house  for  her  board  and  clothes, 
and  that  was  all  she  was  to  get.  She  came  immediately  after 
making  the  arrangement.  She  lived  with  us  four  years.  I 
talked  over  the  arrangement  with  her  as  to  what  she  should  I 

get  on  coming  here.  It  was  her  clothes  and  board.  Yes,  I 
talked  that  over  with  her.  I  also  talked  it  with  her  father. 
I  told  him  she  was  to  get  her  clothes  and  board  and  that  was 
all  she  was  to  get.  While  she  lived  with  us,  we  bought  her  a 
bicycle,  a  hammock,  a  ring  and  a  watch.  Mr.  Bix  bought  a 
piano  and  gave  her  music  lessons." 

She  said  it  wasn't  her  understanding  that  Effie  was  to  get 
the  piano,  and  she  didn't  get  it. 

It  does  not  appear  from  the  testimony  of  Mrs.  Bix  when 
she  had  these  talks  with  the  plaintiff.    It  discloses,  however,  | 

that  she  understood  that  there  was  some  arrangement  made 
with  the  plaintiff,  touching  compensation  to  be  paid  for  serv- 
ices rendered.    She  does  not  say  that  the  claimant  made  any 
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statements,  or,  if  she  made  any,  what  the  statements  were. 
She  says  she  talked  it  over  with  the  claimant.  She  talked  it 
over  with  the  claimant's  father,  and  told  him  that  she  was 
to  get  but  her  clothes  and  board.  She  does  not  disclose  any 
statements  made  by  her  husband  touching  the  matter,  or  any 
conversation  with  him  as  to  the  consideration  to  be  paid.  It 
appears  that  she  became  offended  with  the  claimant  before  the 
claimant  left.  This  attitude  towards  the  plaintiff  seems  to 
have  grown  out  of  the  fact  that  she  conceived  the  idea  that 
the  girl  was  trying  to  work  her  husband  for  money.  She 
seems  to  have  been  offended  by  the  evidence  of  affection  on  the 
part  of  this  girl  for  the  old  gentleman.  It  seems  that,  whether 
a  part  of  her  duties  or  not,  she  washed  the  old  gentleman's 
neck  and  ears  for  him  on  Sunday  mornings.  She  said  that 
she  did  this  because  the  water  he  used  was  too  hot  for  Mrs. 
Bix  to  handle. 

This  old  lady,  at  the  time  of  giving  her  testimony,  was 
very  deaf.  Her  memory  was  poor.  She  testifies:  **I  don't 
recollect  the  year  she  came  or  the  time  she  left,  or  the  year 
I  moved  to  Newmarket,  or  the  year  I  got  married." 

The  contention  of  the  defendant  is  that  the  plaintiff's 
claim  is  based  upon  a  specific  contract  made  with  the  father  of 
the  claimant,  and  that  the  recovery,  if  at  all,  must  be  had 
upon  this  contract;  that  the  evidence  fails  to  establish  any 
such  contract ;  that  the  evidence  shows  only  that  the  claimant 
was  a  member  of  the  family  of  the  deceased,  and,  as  such, 
remained  for  the  period  claimed;  that,  under  such  circum- 
stances, no  recovery  can  be  had,  without  proof  that  the  serv- 
ices were  rendered  under  a  specific  contract  to  pay  for  the 
same. 

It  does  not  make  much  difference,  so  far  as  the  legal 
phase  of  this  case  is  concerned,  how  you  term  this  agreement — 
whether  you  call  it  a  proposition  to  Bunker  for  plaintiff's 
services  and  accepted  by  her,  or  a  contract  with  the  claimant. 
The  fact  is,  as  disclosed  by  the  evidence,  that  the  deceased 
made  a  proposition  to  plaintiff's  father  in  these  words:    '*If 
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she  (meaning  the  claimant)  will  come  and  live  with  me  until 
she  is  of  age  or  married,  I  will  board  and  clothe  her  and  will 
remember  her  in  my  will,  and  make  ample  provision  for  her 
services."  The  father  communicated  this  proposition  to  this 
claimant.  Thereafter,  she  came  to  her  father  and  said  she 
desired  to  go  to  the  deceased's  home.  He  told  her  it  was  all 
right  with  him.  She  did  go,  and  did  perform  all  the  services 
required  of  her,  under  the  proposition  made  by  the  deceased, 
and  remained  there,  performing  these  services,  for  four  years. 
The  deceased's  widow  testifies  that  she  came  under  some 
arrangement.  She  does  not  pretend  to  state  that  she  knew  of 
any  arrangement  made  between  the  deceased  and  the  girl's 
father  or  the  girl.  Her  testimony  relates  rather  to  her  under- 
standing than  to  any  contract  between  the  deceased  and  the 
girl. 

If  she  went  to  live  there  as  a  member  of  the  family,  per- 
forming only  such  services  as  are  required  of  members  of  the 
family — those  reciprocal  services  that  grow  out  of  the  family 
relationship — she  could  not  recover  without 
5-  23Si^?"'*        proof  of  an  express  contract  to  pay  for  the 
famiiyf re-         serviccs,  or  unlcss  it  appeared  that  the  serv- 
ing egress**"    ices  were  rendered  under  such  conditions  and 

contract :  effect.      .  ,  j   ai_  i   x«        •!-•  l 

Circumstances  and  the  relationship  was  such 
that  it  was  apparent  that  the  deceased  contemplitted  paying 
her  for  services,  and  that  she  expected  pay  for  her  services. 
This  doctrine  was  laid  down  in  SciMy  v.  Scvily,  28  Iowa  548, 
and  has  been  followed  ever  since.  In  this  case,  however,  she 
pleads  an  express  contract,  and  must  recover,  if  at  all,  upon 
proof  of  an  express  contract,  and  this  we  think  she  has  done. 
It  is  contended,  however,  that  there  is  no  proof  that  she 
accepted  the  terms  of  the  contract;  that  the  offer  could  not 
be  binding  until  accepted.    It  has  been  held  in  a  number  of 

cases — ^and  the  holding  rests  not  only  upon 
6.  coNTBAcrs:        authority,  but  upon  reason — ^that  one  to  whom 

acceptance  of  ....  ,  ,  ,  ,      . 

offer:  accept-      a  proposition  IS  made  may  accept  by  conduct, 

ance  by  con-  *r     jt 

duct  and,  by  such  acceptance,  make  the  contract 
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as  conclusively  binding  as  if  accepted  in  words.  The 
proposition  was  made  without  reservation  as  to  time 
for  acceptance.  It  was  communicated  to  her,  and  the 
jury  was  justified  in  finding,  under  this  record,  that  she 
entered  the  home  of  the  deceased  in  pursuance  of  the  proposi- 
tion, and  thereby  accepted  the  terms  of  the  contract.  This 
doctrine  is  well  exemplified  in  Ooodpaster  v.  Porter  6s  Court- 
ney, 11  Iowa  161, 163,  in  which  it  is  said : 

''A  contract  includes  a  concurrence  of  intention  in  two 
parties,  one  of  whom  promises  something  to  the  other,  who, 
on  his  part,  accepts  such  promise.  Hence,  consent  or  accept- 
ance is  indispensable  to  the  validity  of  every  contract;  for, 
as  A  cannot,  by  the  mere  act  of  his  mind,  transfer  to  B  a 
right  in  property  without  a  concurrent  intention  on  his  part 
to  accept  it,  neither  can  A,  by  his  promise,  confer  a  right 
against  himself  until  B  has,  by  his  acceptance  of  it,  concurred 
in  the  intention  of  acquiring  such  right.  But  if  A  promises 
B  to  pay  him  a  sum  of  money  if  he  will  do  a  particular  act, 
and  B  does  the  act,  the  promise  thereupon  becomes  binding, 
although  B,  at  the  time  of  the  promise,  does  not  engage  to  do 
the  act.  'In  the  intermediate  time',  says  Wilde,  J.,  in  Train 
V.  Oold,  5  Pick.,  380,  *the  obligation  of  the  contract  or  promise 
is  suspended;  for,  until  the  performance  of  the  conditions  of 
the  promise,  there  is  no  consideration,  and  the  promise  is 
nudum  pactum;  but,  on  the  performance  of  the  condition  by 
the  promisee,  it  is  clothed  with  a  valid  consideration  which  re- 
lates back  to  the  promise,  and  it  then  becomes  obUgatory.' 
While  there  can  be  no  contract  without  consent  of  all  the 
parties  to  it,  it  is  not  necessary  that  their  wills  shall  concur 
at  the  same  instant." 

In  the  case  of  an  order  for  goods,  the  delivery  of  the 
goods  in  pursuance  of  the  order  is  an  acceptance  of  the  order. 
McCormick  H.  M.  Co.  v.  Markert,  107  Iowa  340 ;  Franklin  v. 
Tuckerman,'  68  Iowa  572,  574.  This  was  an  action  to  enforce 
specific  i>erformance  of  a  contract  to  convey  land,  in  consider- 
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ation  of  services  rendered.  It  was  claimed  in  this  case  that 
the  deceased,  being  in  feeble  health  and  unable  to  care  for 
herself  and  business,  agreed  with  the  plaintiff  that,  in  consid- 
eration that  the  plaintiff  remained  with  her  and  cared  for  her 
and  her  property  during  the  balance  of  her  life,  she  would 
convey  to  her  at  her  death  certain  property;  that,  in  pur- 
suance of  such  promise,  she  did  remain  with  the  deceased 
and  cared  for  her  and  nursed  her;  that  the  agreement  was 
never  performed.    The  court  said: 

''It  must  be  admitted  that  there  is  an  entire  absence  of 
direct  and  positive  evidence  of  an  agreement  by  plaintiff  to 
accept  the  terms  of  the  offer.  We  think,  however,  that  the 
facts  and  circumstances  proven  lead  necessarily  to  the  con- 
clusion that  there  was  an  acceptance  by  her  of  the  terms  of 
the  offer.'' 

The  opinion  then  recites  the  things  done  by  the  plaintiff 
which  conform  substantially  with  what  she  claimed  she  was 
to  do  as  a  consideration  for  deceased's  promise.  The  court 
further  said: 

''We  cannot  presume  that  she  continued  to  wear  out 
her  life  for  nearly  four  years  in  that  hard  service  merely  for 
the  benefit  of  one  to  whom  she  owed  no  duty.  It  would  be 
against  both  reason  and  experience  to  do  so.  The  only  reason- 
able presumption  from  the  circumstances  is  that  she  had 
accepted  the  terms  of  her  stepmother's  offer,  and  that  she 
rendered  the  services  in  pursuance  of  her  agreement." 

We  );hink  that  the  evidence  discloses  such  facts  and  cir- 
cumstances as  justify  the  conclusion  that  the  services  were  ren- 
dered, in  this  case,  in  acceptance  of  the  proposition  made  by 
the  deceased  to  plaintiff's  father. 

Complaint  is  made  of  the  instructions  of  the  court.  We 
think  that  some  of  the  criticisms  were  made  under  a  misap- 
prehension of  what  the  instructions,  as  given  to  the  jury, 
actually  contained.  It  seems  that  counsel  was  furnished  with 
copies  of  the  instructions  before  they  were  read;  that  the 


Digitized  by  VjOOQ IC 


Feb.  1916]  Haneinb  v.  Young.  895 

court,  however,  before  submitting  the  instructions  to  the  jury, 
made  corrections  which  obviate  some  of  the  objections  urged. 
It  is  said  that  the  court  erred  in  giving  Instruction  4,  in 
that  the  court  told  the  jury,  in  substance,  that,  if  they  found 
for  the  claimant,  they  should  allow  such  sum  as  would  con- 
stitute a  generous  allowance.  The  error 
7.  damaobb:  claimed  in  this  instruction  lies  in  the  fact  that 

measure  of 

uSSfKTsS^-'    *^®^®  ^^  ^®  evidence  of  what  would  be  a 
iu^Bum"?®'"      generous  allowance. 

It  is  conceded  that,  where  services  are 
rendered,  either  under  an  implied  contract  or  under  an  express 
contract,  if  the  compensation  is  not  determined  beforehand, 
the  plaintiff  may  recover  for  the  services  so  rendered,  such 
sum  as  is  the  fair  and  reasonable  value  of  the  services.  .This 
is  elementary.  The  misapprehension  as  to  the  instruction  lies 
in  the  fact  that,  before  the  instructions  were  read  to  the  jury, 
the  court  interlined  the  instruction,  and,  when  read  and  sub- 
mitted to  the  jury,  it  was  as  follows: 

''You  will  observe  that  it  is  claimed  by  the  claimant  that, 
by  the  express  terms  of  the  contract,  the  said  Oeorge  Bix  was 
to  provide  by  will  for  a  generous  allowance  to  the  claimant  as 
compensation  for  her  services.  And  if  you  find  for  the  claim- 
ant, you  will  allow  her  such  amount  as  you  find  from  the  evi- 
dence would  constitute  such  compensation  as  was  agreed  upon. 
No  definite  sum  being  fixed  by  the  agreement,  the  amount 
of  the  same  must  necessarily  be  left  to  the  jury  to  determine 
from  all  the  facts  and  circumstances  an  amount  that  would 
be  the  reasonable  value  of  said  services  and  in  accordance  with 
the  agreement  of  the  parties,  if  you  find  that  such  an  agree- 
ment was  made.  But  in  no  event  can  you  allow  an  amount 
more  than  that  claimed  for  in  the  petition,  to  wit,  the  sum 
of  $1,000." 

We  find  no  reversible  error  in  this  instruction. 

Some  objection  is  urged  to  the  action  of  the  court  in  per- 
mitting the  father  of  the  girl  to  testify  that  he  communicated 
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to  her  Mr.  Biz's  proposition,  and  to  the  testimony  of  the  girl 
that  her  father  told  her  what  Mr.  Bix  said. 
8.  bvidbncb:  ^^^  objection  is  that  it  is  hearsay.    This  testi- 

duSfne  cau8«  Hiony  was  not  offered  for  the  purpose  of  prov- 
of  ones  action.  ^^  ^j^^^  j^  gj^  ^^^^  ^^^  ^^  it  to  be  Con- 
sidered as  substantive  evidence  as  to  what  Mr. 
Bix  said.  It  was  competent  for  the  purpose  of  showing  that 
Mr.  Bix's  proposition  was  communicated  to  this  claimant  as 
bearing  upon  her  subsequent  conduct,  and  as  explaining  her 
conduct  in  going  to  the  Bix  home.  We  need  scarcely  cite 
authority  for  this  statement. 

The  plaintiff,  in  order  to  recover,  must  establish  the  mak- 
ing of  the  offer;  that  it  was  brought  to  her  knowledge;  that 
she  accepted  and  performed  the  services.  The  offer  was  estab- 
lished by  the  testimony  of  her  father.  That  she  performed  the 
services  is  established  by  an  abundance  of  evidence.  It  was 
important  to  connect  the  proposition  and  her  subsequent  eon- 
duct.  Therefore  it  was  important  and  material  to  show  that 
the  proposition  was  communicated  to  her.  As  exemplifying 
the  rule,  see  Selected  Cases,  Wigmore  (2d  Ed.)  704.  See  also, 
Oiddings  v.  Iowa  Savings  Bank,  104  Iowa  676.  This  was  an 
action  to  recover  possession  of  a  promissory  note  and  mort- 
gage. It  was  claimed  that  the  plaintiff  was  induced  to  execute 
the  mortgage  by  threats.    The  court  said : 

'*The  wife  was  not  present  at  the  interview  between  the 
bank  officers  and  Giddings  when  the  alleged  tJbireats  were 
made,  but  plaintiffs  claim  that  she  was  told  by  him  what  had 
occurred  when  he  came  home  in  the  evening.  Both  husband 
and  wife  were  permitted,  over  defendant's  objection,  to  testify 
to  what  was  said  by  the  husband  to  the  wife  on  this  occa- 
sion." 

The  court  held  this  evidence  admissible. 

Upon  the  whole  record,  we  find  no  reversible  error,  and 
the  cause  is — Affirmed, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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In  re  Probate  op  Will  op  Euzabeth  Crissick,  Deceased. 

Edward  Davis  et  al.,  Proponents  and  Appellees,  v.  James  M. 

Davis  et  al.,  Contestants  and  Appellants. 

APPEAL  AND  iSSBOR:  Beview— Pavoiable   Construction  of  Evi- 

1  dence.  Rule  recognized  that,  on  review  of  the  direction  of  a 
verdict,  the  defeated  party  has  the  right  to  have  the  testimony 
introduced  construed  as  strongly  in  his  favor  as  reason  will 
permit. 

WILLS:     Validity— X7iidiie  Influence— Advice  and  SoUdtation.    Un- 

2  der  the  general  rule  that  advice  and  solicitation,  no  matter  how 
insistent  they  may  be,  will  not  constitute  undue  influence  unless 
it  be  further  shown  that  the  freedom  of  the  testator's  mind 
was  overcome  thereby,  evidence  reviewed,  and  held  insufficient 
to  carry  to  the  jury  the  question  of  the  invalidity  of  the  will  by 
reason  of  the  coercion  and  domination  of  the  husband  of  testatrix. 

WILLS:    Validity— TTndne  Influence-— DedarationB  of  Testator— Pnr- 

3  pose  for  Which  Admissihle.  Declarations  that  a  particular  will 
was  procured  by  fraud  or  undue  influence,  and  that  certain  per- 
sons are,  or  have  been,  the  object  of  testator's  affection  or  dis- 
like, are  hearsay  as  to  the  substantive  fact  asserted,  but  are 
admissible  as  either  circumstantial  evidence  or  as  a  statement 
of  mental  condition,  and  admissible  as  an  exception. 

APPEAL  AND  ESBOE:    Harmless  Error— Non-effect  in  Changing 

4  Besnlt.  Sustaining  the  rulings  of  the  trial  court  is  justified 
when,  had  the  rulings  been  otherwise,  the  result  would  have 
been  the  same. 

WILLS:    Validity— TTndne  Influence— Evidence— Intemperate  Habits, 

5  Conduct  and  Language  of  Coercer.  That  the  husband  drank 
much,  and  at  such  times  did  not  use  the  wife  and  her  sister  right, 
and  would  swear  at  them,  and  that,  under  these  conditions,  the 
wife  was  afraid  of  him,  is  immaterial  on  the  issues  whether 
the  testatrix  was  mentally  incapable  to  make  a  will,  or  whether 
the  will  in  question  was  the  will  of  the  husband  rather  than  of 
the  wife,  there  being  no  evidence  that,  at  the  time,  or  shortly 
before,  the  will  was  executed,  the  husband  had  been  drinking, 
misusing  his  wife  and  sister-in-law,  or  swearing  at  them. 

EVIDENCE:    Opinion  Evidence— Conclusions— Fear.    One  may,  from 

6  the  very  necessity  of  the  case,  testify,  when  material,  that 
another  person  on  a  named  occasion  "appeared  to  be  in  fear''. 
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but  not  that  such  person  uhu  in  fear.  The  distinction  is  between 
permitting  the  witness  to  give  his  deduction  solely  from  the 
physical  appearance  of  such  other  person,  and  permitting  him 
to  involve  and  combine  therewith  what  necessarily  must  have 
been  told  him  by  the  one  in  fear. 

EVIDENOE:  Optnion  Evidence  Ooncliudong— rear  of  Named  Per- 
7  son— Neceseity  for  Detail  of  Facte.  One  may  not  give  his  eon- 
elusion  that  another  person  appeared  to  be  in  fear  of  a  particu- 
lar person  without  first  detailing  the  facts  upon  which  he  bases 
his  conclusion — ^for  instance,  the  actions  and  conduct  of  such 
particular  person. 

APPEAL  AKD  EBBOB:    Beview— Ezoliuion  of  Qneetlon— Neoeealty 
8,11,15  to  Show  Prejudice.     He  who  has  his  question  to  a  witness 

excluded  should  make  an  offer  as  to  what  he  expects  to  prove, 

the  purpose  not  otherwise  appearing. 

APPEAL  AKD  EBBOB:    Beview—- Pallnre  to  Advantage  One's  Sdf 
9    of  Baling.    A  ruling  of  the  court  will  not  be  reviewed  when  the 
complaining  party  fails  to  take  advantage  of  a  subsequent  ruling 
reversing  the  first. 

mXsLR:    VaUdity-— X7ndne  Inflnence— Evidence— Bdlnctaaee  to  TUk 

10. 13  in  Presence  of  Husband— Declarations  of  Testatrix.  Declara- 
tions of  testatrix  as  to  why  she  would  not  talk  about  her  busi- 
ness affairs  in  the  presence  of  her  husband,  who  was  charged 
with  exercising  undue  influence  over  her,  are  not  admissible  to 
prove  9uch  undue  influence.  So  held  where  the  testatrix  gave  as 
reasons  for  not  so  talking  in  the  presence  of  her  husband  that 
''he  would  not  allow  her  to  do  as  she  wanted  to'^  and  ''would 
not  allow  her  to  talk  about  her  business  when  he  was  there." 

APPEAL  AKD  EBBOB:    Beview— Ezdnsion  of  Qoestion^KeoeBSlti 
8, 11, 15  to  Show  Prejudice. 

WILLS:     Validity— XTndne  Inilnence— Declarations    of    TestaMz— - 

12. 14  Mental  Oondltion.  Declarations  of  testatrix  as  to  why  she  would 
not  talk  about  her  business  affairs  in  the  presence  of  her  hus- 
band, who  was  charged  with  exercising  undue  influence  over  her, 
might  be  admissible  as  bearing  on  the  mental  condition  of 
testatrix,  depending  on  the  nature  of  the  declaration. 

WILLS:    Validity— X7ndne  Inflnence— Evidence— Bd.nctanee  to  Talk 
10, 13  In  Presence  of  Husband— Declarations  of  Testatrix. 

WILLS:     Validity— ITndue   Influence— Declarations  of  Testatrix— 
12,  U  Btaital  Condition. 

APPEAL  AKD  EBBOB:    Beview— Exctnsion  of  Question^KeoeBSity 
8, 11, 15  to  ShAw  Prejudice. 
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AFPEAL  AMD  EBBOB:    Bevtow— BnlliigB  on  Indeflnito 

16  BeftUNj  to  Befzame  QaestioiL  A  queation  indefinite  in  fonn 
should,  on  request  of  the  court,  be  ref  ramed. 

SVIDENOE:  Opinion  Bvidence— ComcliudonB — "Bom  of  the  Paoifly." 

17  No  witness  may  give  his  conclusion  as  to  who  was  "boss"  of  a 
family — ^who  habitually  had  his  own  way.  Such  matter,  if  mater- 
ial, can  only  be  arrived  at  by  a  detail  of  facts,  leaving  the  jury 
to  draw  its  own  deductions. 

EVlDJftMOE:  Opbdon  Svldeiiee— Ooncliislons— X&owledge  of  a  Tact— 

18  Wills.  The  conclusion  of  a  witness  that  a  testatrix  did  not  know 
that  a  will  was  going  to  be  made  at  a  certain  time  is  inherently 
incompetent. 

APPEAL  AMD  EBBOB:    Bevlew^-Ezdiuion  of  Objectionable  Eyi« 

19  dence  on  Inadequate  Objection.  The  court  will  not  review  an 
assignment  of  error  based  on  the  exclusion  of  evidence  objee* 
tionable  in  fact,  even  though  there  was  no  objection  at  all,  or 
the  one  made  was  inadequate. 

WHiLS:    InvadidltT— Effect  on  Prior  Will.    The  setting  aside  of  one 

20  will  does  not  result  in  intestacy  when  an  unquestioned  prior  will 
exists. 

Appeal  from  Jones  District  Court. — P.  0.  Ellison,  Judge. 

Saturday,  February  19,  1916. 

Trial  on  objections  to  probate  of  will.  Verdict  for  pro- 
ponents by  direction  of  the  court.  Contestants  appeal. — 
Affirmed. 

Jamison^  Smyth  ds  Oorman,  and  Barnes  &  Chamberlain^ 
for  proponents. 

Remley  dk  Bemley,  and  E.  A.  Johnson,  for  contestants. 

Salinger,  J. — I.  The  objections  made,  as  defined  by  the 
brief  of  appellants,  are:  (1)  That  by  reason  of  the  great  age 
of  decedent,  89  years,  her  mind  was  enfeebled ;  that  for  many 
years  she  had  been  afifficted  with  a  bodily  ailment  which  also 
affected  her  mind,  so  that  she  did  not  have  mental  capacity 
sufficient  to  understand  the  nature  of  the  transaction  and  to 
execute  a  will;  (2)  that  decedent  was  under  the  complete 
control  of  her  husband;  that  he  exercised  undue  influence 
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over  her  by  which  her  will  was  overcome ;  that  she  had  no  exer- 
cise of  a  free  will  on  her  part ;  and  that  the  alleged  will  was 
caused  to  be  executed  by  the  husband  fraudulently,  and  for 
the  purpose  of  preventing  deceased  from  disposing  of  her 
property  as  she  saw  fit. 

At  the  close  of  all  the  evidence,  the  proponents  moved 
that  the  court  direct  the  jury  to  return  a  verdict  for  the  pro- 
ponents upon  the  grounds:  (1)  That  there  is  not  suf3cient  evi- 
dence to  warrant  submission  to  the  jury;  (2)  that  contestants 
have  admitted  in  the  record  that  the  instrument  proposed  for 
probate  was  duly  executed  and  signed  as  required  by  law. 
The  court  sustained  the  motion.  An  assignment  presents  that 
this  was  error.  Others  present  exclusions  of  offered  testi- 
mony. 

II.    Addressing  ourselves  to  the  testimony  which  was  put 

in,  and  applying  the  rule  that,  on  review  of  the  direction  of  a 

verdict,  the  defeated  party  has  the  right  to  have  the  testimony 

introduced  construed  as  strongly  in  his  favor 

^'  i^^^-e^w:    ^  reason  will  permit,  we  find :    First,  that  we 

strucUon  o?""     ^^^^  eliminate  much  testimony  which  is  in- 

evidence.  herently  incompetent.    For  instance,  no  one 

but  decedent  or  her  husband  can  say  that  whenever  anything 
came  up,  the  husband  would  settle  what  should  be  done.  .  No 
one  but  decedent  can  say  that  nothing  was  ever  said  to  her, 
or  that  she  at  no  time  knew  of  certain  things,  and  the  like. 
So  subtracting,  the  evidence  is  this : 

The  husband  was  88  years  old  when  the  alleged  will  was 

executed ;  his  wife,  a  little  younger.    He  was  overbearing  in 

disposition  and  in  the  treatment  of  his  wife,  was  gruflP,  had 

a  loud  voice  and  was  very  profane  and  rough 

2.  wills: valid-     1^  language,  swore  in  the  presence  of  ladies 

liiflueJfc^r  and  concerning  the  most  serious  of  matters. 

JoiiiiitauJ)n.        When  he  was  in  the  house,  he  did  most  of  the 

talking.    He  would  not  let  her  talk  about  her 

business  when  he  was  present.    When  anything  cemie  up,  he 

would  say  what  was  to  be  done  and  would  say  that  was  the 
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end  of  it.  He  wouldn't  let  her  do  as  she  wanted  to.  She 
usually  kept  still ;  had  nothing  to  say.  She  was  unable  to  tell 
from  her  bank  book  how  much  money  she  had  in  the  bank. 
He  had  charge  of  her  money  matters  and  would  go  to  her  for 
money.  He  was  grasping  for  money,  and,  if  he  wanted  any 
at  any  time,  he  always  got  it.  He  signed  her  name  to  contracts 
as  her  agent  and  collected  the  interest  and  rents.  He  charged 
her  for  what  he  did  for  her.  She  was  feeble,  weak,  gentle 
and  of  retiring  disposition,  while  he  was  burly,  loud-talking 
and  grim.  She  was  hard  and  dull  of  hearing,  and  one  had 
to  speak  dear  in  order  to  make  her  hear  at  all  times. 

A  witness  who  had  opportunities  for  observing  said  that 
he  knew  of  no  general  breakdown  in  her  during  the  last  10 
years  of  her  life,  unless  it  were  her  memory;  that  this  was 
not  as  bright  in  the  last  few  years  as  it  was  years  ago;  that 
he  cannot  tell  when  he  first  observed  a  change  in  this  regard 
and  was  not  with  her  often  enough  to  observe;  that  she  was 
just  like  other  people  when  she  got  old ;  that  she  failed  a  little 
in  the  last  few  years,  as  people  do  with  reference  to  their 
memory  as  they  get  older ;  that  the  change  was  that  her  mind 
wasn't  just  as  clear;  that  she  wasn't  active;  and  that,  during 
the  last  two  years  of  her  life,  she  was  very  feeble.  She  would 
often  start  to  the  pantry  for  a  cup  or  something  for  dinner 
and  forget  what  she  went  out  to  get,  and  maybe  get  something 
else,  and  returned  to  the  kitchen  without  recalling  what  she 
went  after.  This  happened  quite  often  at  meal  times,  and 
grew  worse  as  she  got  older.  She  would  give  several  dishes 
of  the  same  kind  of  food  to  persons  at  the  table  and  would  put 
|V  her  notes  and  things  in  boxes  and  displace  them  about  the 

house.  When  the  witness  saw  her  next,  after  he  had  been 
present  at  the  execution  of  the  alleged  will,  he  had  to  tell  her 
who  he  was,  because  she  didn  't  appear  to  know  him.  She  would 
often  call  him  Milt,  which  is  the  name  of  his  brother,  and  some- 
times she  wouldn't  notice  when  people  came  in  and  wouldn't 
,  know  them  and  couldn't  call  their  names  right.  After  this 
Vol.  174  U.— 26 
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witness  had  declared  that  he  did  not  know  whether  being 
childish  meant  being  forgetful  or  hard  to  get  along  with,  and 
had  inquired  whether  it  did  consist  of  these,  he  said  that 
decedent  was  forgetful  and  childish  in  her  talk  and  actions, 
and  that  this  increased  as  she  got  older,  but  that  he  would 
not  say  that  she  was  real  childish  in  any  way  more  than  any 
other  old  person  would  be.  She  often  had  heart  spells.  With 
advancing  years  these  were  perhaps  more  frequent  in  recur- 
rence, and  they  became  harder  each  year  and  affected  her 
worse  each  time.  She  had  one  of  these  spells  a  few  hours 
before  the  making  of  the  will  and  always  lay  on  a  couch  when 
she  had  them.  On  the  morning  of  the  day  on  which  the  will 
was  made,  she  lay  on  the  couch  about  an  hour.  These  spells 
generally  left  her  rather  nervous  and  weak,  and  she  was  weak 
on  the  day  that  the  will  was  executed.  When  the  scrivener 
came,  she  looked  as  though  she  was  weak,  tired  out  and  nerv- 
ous, and  said  that  she  didn't  know  whether  she  could  write, 
and  the  scrivener  placed  the  pen  in  her  hands  and  his  hand 
upon  hers  and  moved  it  along,  thus  causing  the  signing  of  her 
name.  The  morning  after  the  will  was  made,  she  was  uncer- 
tain what  she  had  signed,  and  was  very  much  worked  up  and 
excited.  She  said  then  that  she  could  not  do  as  she  wanted 
to  because  her  husband  would  not  let  her,  and  she  was  crying 
and  nervous;  said  that  she  was  not  satisfied  with  her  will; 
that  her  husband  wanted  it,  and  that  she  and  he  made  it 
She  complained  that  he  would  not  allow  her  to  do  as  she 
wanted  to.  She  told  Hasty  that  her  husband  would  not  allow 
her  to  do  as  she  pleased ;  that  she  could  not  do  as  she  wanted 
to  because  he  would  not  let  her;  and  she  told  Mrs.  Milner 
that  the  will  did  not  suit  her. 

In  the  old  will,  the  first  item  gives  to  the  husband  one 
half  of  his  wife's  property  absolutely.  A  codicil  modifies  this 
to  the  extent  of  deducting  from  this  half  $2,050.  Both  this 
will  and  the  codicil  were  made  very  early  in  the  year  1903, 
The  will  in  suit  was  made  on  January  18,  1911,  something 
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like  eight  years  later.  The  first  item  in  the  new  will  gives  the 
husband  one  half,  but  does  not  make  the  deduction  effected 
by  the  codicil  to  the  earlier  will.  Item  2  is  alike  in  both  wills. 
It  gives  the  husband  for  his  life  the  net  annual  income  of  the 
half  which  is  not  devised  to  him  absolutely.  The  wife  made 
no  objection  to  the  one  change  thus  far  accomplished — ^to 
relieve  the  half  absolutely  bequeathed  from  the  charge  of 
$2,050  to  which  it  was  subjected  by  the  codicil  to  the  earlier 
will.  For  aught  that  appears,  testatrix  may  not  have  remem- 
bered after  eight  years  that  there  had  been  such  a  subtrac- 
tion in  the  earlier  will,  or  the  reasons  that  dictated  the  subtrac- 
tion may  have  ceased  to  exist  during  these  eight  years.  Item 
3  in  the  old  will  gave  Ed.  Davis  $2,000.  The  new  will  gives 
him  $1,000.  The  testatrix  made  no  objection  to  this  change, 
nor  does  it  appear  that  the  husband  said  anything  whatever 
to  induce  her  to  consent  to  such  change.  The  evidence  merely 
shows  that  the  change  was  dictated  in  her  presence,  without 
objection  on  her  part.  Item  4  in  both  wills  gives  to  Eliza 
Fountain,  Bert  and  Lucy  Milner,  to  Lucy  Chamberlain,  and, 
respectively,  to  the  Methodist  and  the  Presbyterian  Church 
of  Wyoming,  and  to  Naomi  Eastman,  the  sister  of  the  dece- 
dent, each  $500.  It  is  not  significant  that  testatrix  made  no 
objection  to  a  rewriting  of  these  seven  bequests  of  $500  each ; 
and  certainly  no  influence  was  exercised  to  make  her  adhere 
to  the  older  will  in  these  seven  respects,  and  there  is  nothing 
to  indicate  why  she  should  wish  or  that  she  desired  to  make 
a  change  as  to  these.  It  is  a  fair  presumption  that  she  remained 
silent  as  to  these  because  she  was  satisfied  to  have  the  old  will 
thus  duplicated.  In  the  older  will,  J.  M.  Davis  was  not  men- 
tioned. When  the  point  at  which  these  $500  bequests  were 
repeated  had  been  passed,  the  testatrix,  for  the  first  time, 
took  an  affirmative  part,  which,  while  it  proves  that  she  had 
not  spoken  before,  also  proves  that  there  was  nothing  to  inter- 
fere with  her  speaking,  had  she  so  desired.  She  made  the 
suggestion  that  she  wished  J.  M.  Davis  to  have  a  $1,000  be- 
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quest,  the  same  amount  as  the  one  given  to  Ed.  Davis  in  the 
new  will,  all  of  which  indicates,  for  one  thing,  that  she  had 
a  thorough  understanding  of  what  was  being  done  with  the 
new  will,  and  approved  of  reducing  Ed.  from  $2,000  to  $1,000, 
and  of  making  a  change  by  making  J.  M.  Davis  a  legatee  in 
some  amount.  At  this  point,  the  husband  said  that  J.  M. 
Davis  should  not  have  more  than  $500;  it  should  be  that  or 
nothing ;  and  the  testatrix  remained  silent.  It  does  not  appear 
that  this  was  due  to  any  fear  of  the  husband,  and  it  appears, 
as  said,  that  she  was  not  in  fear  in  making  the  suggestion 
that  she  did  make.  It  does  not  appear  why  she  remained 
silent  when  the  husband  insisted  that  the  legacy  to  J.  M. 
should  not  be  larger  than  $500.  It  is  fair  to  assume  that  she 
yielded  to  the  judgment  of  her  husband  as  to  a  matter  on 
which  she  had  no  very  insistent  desires,  for  she  did  not  give 
J.  M.  Davis  anything  in  the  older  will ;  and  here,  the  husband, 
who  is  supposed  to  be  hostile  and  dominating,  takes  the  initia- 
tive in  making  J.  M.  Davis  a  legatee.  It  could  not  have  been 
her  purpose  earlier  to  make  J.  M.  Davis  a  beneficiary,  because 
she  made  the  codicil  to  the  earlier  will  when  the  husband  was 
not  present,  and  she  was  as  much  at  liberty  to  change  her 
earlier  will  by  remembering  J.  M.  Davis  in  it  at  that  time  as 
she  was  to  put  into  the  codicil  what  she  did  have  put  into  it. 
The  only  other  material  change  is  that,  in  the  first  will, 
legatees  Ed  Davis,  Eliza  Fountain,  Bert  and  Lucy  Milner, 
Lucy  Chamberlain,  Naomi  Eastman,  and  the  two  said 
churches,  were  made  residuaries,  each  to  take  one  sixth  of  the 
residuary  estate ;  while  in  the  new  will,  Ed.  Davis,  the  addi- 
tional legatee,  J.  M.  Davis  and  Eliza  Fountain  are  made  the 
sole  residuary  legatees.  If  it  can  be  said  that  the  husband 
acted  in  hostility  towards  J.  M.  Davis,  and  that  this  supplies 
a  motive  for  exercising  influence  on  the  sole  point  on  which 
the  husband  asserted  himself  strongly,  it  can  be  itnswered 
that  it  was  at  his  suggestion  that  J.  M.  Davis  became  a  legatee 
in  $500  and  a  residuary  to  the  extent  of  one  third,  when  he 
had  nothing  in  the  earlier  will. 
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3. 

It  is  not  intended  to  say  that  some  one  or  more  specific 
decisions  in  terms  sustain  the  conclusion  we  reach.  Fact 
decisions  are  very  rarely  precise  precedents.  But  they  do 
afford  the  possibility  of  deducing  general  rules  from  them. 
Thus  limited,  the  cases  sustain  affirmance. 

On  the  whole,  Perkins  v.  Perkins,  116  Iowa  253,  upholds 
a  will  against  stronger  evidence  of  weak  mental  condition  than, 
and  as  strong  evidence  of  influence  as,  is  present  here.  On 
page  262,  we  say  that,  even  if  it  were  clearly  shown  that  a 
wife  requests  her  husband  to  make  the  will  in  her  favor  and 
that  he  would  not  have  made  it  but  for  her  importunity,  it 
would  still  be  insufficient  ground  for  setting  it  aside ;  that,  to 
be  undue  within  the  meaning  of  the  law,  the  influence  must 
be  such  as  to  subject  the  will  of  the  testator  to  that  of  the 
person  exercising  such  influence,  and  make  the  paper  express 
the  purpose  of  such  person,  rather  than  that  of  testator  him- 
self;  that  it  must  be  equivalent  to  moral  coercion,  and  such 
inducing  influence  must  be  directly  connected  with  the  exe- 
cution of  the  will,  and  operate  at  the  time  it  was  made.  In 
Henderson  v.  Jackson,  138  Iowa  326,  a  demurrer  is  sustained 
to  objections  to  the  probate  of  a  will  that,  at  the  date  of  the 
will,  testatrix  was  the  widow  of  one  P,  who  had  died  four 
years  before;  that,  prior  to  the  last  named  date,  testatrix, 
at  the  instance  and  direction  and  under  the  influence  of  her 
said  husband,  made  and  executed  a  will  by  the  terms  of 
which  she  devised  and  bequeathed  her  entire  estate  to  the 
heirs  and  relatives  of  the  husband,  ignoring  her  own  lawful 
heirs  and  blood  relatives ;  that,  after  the  death  of  her  husband, 
testatrix  executed  the  will  now  in  controversy  for  the  purpose 
only  of  compensating  those  of  her  relatives  who  had  cared 
for  and  nursed  her  during  her  last  sickness  and  in  considera- 
tion thereof;  and  that  she  desired  to  and  would  have  revoked 
the  provisions  of  the  first  will  entirely  and  given  her  property 
to  the  members  of  her  own  family  if  it  had  not  been  for  the 
promise  exacted  of  her  by  her  husband  when  on  his  deathbed 
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to  ^ve  the  same  to  his  heirs  and  relatives;  that  under  the 
hallucination  that  this  promise  was  binding  on  her,  and  her 
belief  that  she  was  powerless  to  change  the  will  which  he  had 
dictated,  and  that  she  would  suffer  the  displeasure  of  her 
husband  in  the  future  if  she  failed  to  carry  out  his  wishes, 
she  was  induced  to  make  the  will  offered  for  probate,  and 
thereby  disposed  of  her  property  to  the  exclusion  of  her  own 
heirs,  which  she  would  not  have  done  but  for  the  inducing 
influence  thus  exercised  over  her.  In  Speer  v.  Speer,  146 
Iowa  6,  withdrawal  from  the  jury  is  upheld,  on  evidence  that 
testator  had  been  seized  with  a  disease  five  days  before  the 
will  was  executed,  of  which  he  died  two  days  after  its  execu- 
tion. Only  two  witnesses  saw  him  on  the  day  that  the  will 
was  executed.  They  spoke  of  his  physical  weakness  and  his 
failure  to  recognize  them,  and  his  apparent  inability  to  con- 
verse as  to  his  condition  or  his  affairs.  There  was  testimony 
that  his  breath  was  labored  and  that  he  could  not  indicate 
that  he  understood  what  the  witnesses  said  to  him,  and  that 
he  seemed  to  be  suffering,  seemed  to  be  in  a  stupor,  and  did 
not  talk  to  witness  that  day  because  he  was  too  sick.  And  in 
Gates  V.  Cole,  137  Iowa  613,  617,  we  said: 

*'It  may  be  conceded  that  the  evidence  shows  opportunity 
for  undue  influence ;  but  the  opportunity  shown  is  no  greater 
than  should  be  present  in  all  such  cases  if  the  child  possess 
the  love  which  the  relationship  demands,  and  opportunity 
alone  is  wholly  insufficient  to  establish  undue  influence.  .  .  . 
Even  advice  and  solicitation,  no  matter  how  insistent  they  may 
have  been,  will  not  make  a  will  invalid,  unless  it  be  further 
shown  that  the  freedom  of  the  testator's  will  was  overcome 
thereby." 

In  Children's  Aid  Society  of  New  York  v.  Loveridge,  70 
N.  Y.  387,  a  case  of  contest  on  the  ground  of  undue  influence, 
on  page  394,  the  court  said : 

"In  order  to  avoid  a  will,  upon  any  such  ground,  it  must 
be  shown  that  the  influence  exercised  amounted  to  a  moral 
coercion,  which  restrained  independent  action  and  destroyed 
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free  agency,  or  which,  by  importunity  which  could  not  be 
resisted,  constrained  the  testator  to  do  that  which  was  against 
his  free  will  and  desire,  but  which  he  was  unable  to  refuse 
or  too  weak  to  resist.  It  must  not  be  the  promptings  of 
affection;  the  desire  of  gratifying  the  wishes  of  another;  the 
ties  of  attachment  arising  from  consanguinity,  or  the  memory 
of  kind  acts  and  friendly  ofSces,  but  a  coercion  produced  by 
importunity,  or  by  a  silent,  resistless  power  which  the  strong 
will  often  exercises  over  the  weak  and  infirm,  and  which  could 
not  be  resisted,  so  that  the  motive  was  tantamount  to  force 
or  fear/' 

Keeping  in  mind  the  inherent  limitations  of  case  law  on 
such  a  question  as  we  have,  we  are  sustained  by  In  re  Estate 
of  Toumsend,  128  Iowa  621 ;  Hanrahan  v.  0 'Toole,  139  Iowa 
229,  and  Brackey  v.  Brackey,  151  Iowa  99.  That  is  to  say 
the  wills  in  these  cases  were  upheld  on  evidence  which,  while 
it  differs  from  that  here,  in  being  stronger  against  the  will  on 
some  points  and  weaker  on  others,  on  the  whole  makes  as 
strong  a  case  for  the  contestants  as  is  made  in  this  case. 

To  be  sure,  in  Sevening  v.  Smith,  153  Iowa  639,  we  held 
the  sanity  to  be  a  jury  question.  But  this  again  discloses  the 
difficulties  in  the  way  of  fact  precedents.  We  would  so  hold 
here  on  facts  like  those  in  8 evening's  case. 

It  is  true,  too,  that  in  In  the  Matter  of  Probate  of  Will  of 
Selleck,  125  Iowa,  at  680,  and  in  Johnson  v.  Johnson,  134 
Iowa,  at  35,  we  hold  that  an  earlier  will  is  admissible  on  undue 
influence,  and  such  an  one  was  put  in  in  the  case  now  in  hear- 
ing. But  neither  this  law  holding  nor  the  fact  that  such 
evidence  is  in  makes  a  case  for  the  jury  on  whether  here 
undue  influence  was  exercised,  and  whether  the  will  is  that  of 
the  alleged  testatrix. 

And  so  of  other  citations.  They  declare  good  law,  but  do 
not  make  a  jury  ease  for  these  contestants.  Seven  rule  that, 
on  undue  influence,  declarations  of  testator  are  not  admissible 
to  prove  the  matter  declared,  but  are  admissible  on  the  mental 
condition  of  declarant.    So  does  Schouler,  Wills,  Sec.  243. 
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Wigmore,  Evidence,  Sec.  1738,  says  that  declarations  that 

a  particular  will  was  procured  by  fraud  or  undue  influence, 

and  that  certain  persons  are  or  have  been  the  object  of  his 

_  ,_       affection  or  dislike,  are  hearsay  as  to  the  sub- 

8.  Wills:  valid-  '  "^ 

ity:  undue  stantivc  fact  asserted,  but  are  admissible  as 

influence :  ' 

oftStator"'  either  circumstantial  evidence  or  as  a  state- 
w%ch"ad^'^  ment  of  mental  condition,  and  admissible  as 
™       *■  an  exception.    And  see  Johnson  v.  Johnson, 

134  Iowa  33 ;  Muir  v.  Miller,  72  Iowa  585 ;  In  re  Estate  of  Kah, 
136  Iowa,  at  120;  Vmnest  v.  Murphy,  135  Iowa  123;  Shatter 
V.  Bumstead,  99  Mass.  112 ;  and  In  re  Last  Will  of  HoUings- 
worth,  58  Iowa,  at  528.  Nor  is  it  controlling  that  we  held,  in 
Dye  V.  Young,  55  Iowa,  at  435,  that  declarations  are  receivable 
to  rebut  the  claim  of  undue  influence.  Five  cases  cited  declare 
the  general  rule  as  to  when  verdicts  should  not  be  directed. 
Two  more  announce  it,  and  add,  respectively,  that,  on  motion 
to  direct,  preponderances  may  not  be  weighed,  nor  conflicAs 
settled. 

III.    As  to  the  exclusions  complained  of,  they  might  well 

be  disposed  of  by  a  holding  that,  though  the  rule  in  Campbell 

V.  Park,  128  Iowa  181,  be  applied,  the  result  would  not  be 

changed;  that  there  would  be  no  case  for  a 

**  M<»^harai-      ^^^  ^*  what  was  excluded  be  considered.  But 

^a8error:non-   there  is  possibly  cnough  doubt  as  to  this  to 

roSSf!^  justify  us  in  considering  the  assignments  upon 

these  exclusions. 

Answers  to  Interrogatories  11  to  14,  propounded  to  Naomi 

Eastman,  were  excluded  on  objection  that  the  inquiry  was 

incompetent,  irrelevant  and  immaterial. 

No.  11  was:    ** State  what  was  the  habit 

5.  Wills  :  valid- 
ity:  undue  of  Mr.   Crissick  as  to  drinking."     Answer, 
influence :  ^ 

evidence: in-      «<He  drinkcd  SO  much.'* 

tempo  rate 

aSdUn^w""*  No.  12.    ''When  he  had  been  drinking, 

of  coercer.  yfjxat  was  his  treatment  of  his  wife  and  your- 

self ?"  Answer.  ''Well,  he  didn't  use  us  right." 
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No.  13.  *'What  would  he  do  or  say  thenT'  Answer. 
**Oh,  he  would  seem  to  swear  at  us  so." 

No.  14.  ''State  whether  or  not  Mrs.  Crissick  was  afraid 
of  him  at  such  times."    Answer.  **Yes." 

Numbers  11,  12  and  13  are  vulnerable  to  the  objection 
made  that  they  cover  immaterial,  if  not  also  irrelevant,  matter. 
It  was  no  evidence  that  deceased  was  not  mentally  capable 
to  make  a  will,  nor  that  the  will  in  suit  was  the  will  of  the 
husband,  rather  than  of  the  wife,  that  the  husband  drank 
much,  didn't  use  the  wife  and  her  sister  right,  and  that  he 
would  swear  at  them. 


The  answer  **Yes"  to  Interrogatory  14  must  be  read  in 
connection  with  the  answers  to  11, 12  and  13.  Thus  read,  it  is 
testimony  that,  when  the  husband  drank,  he  did  not  use  his 
wife  and  her  sister  right,  and  seemed  to  swear  at  them.  His 
wife  was  afraid  of  him.  It  seems  to  us  that  this  is  immaterial 
and  irrelevant,  because  there  is  no  evidence  that  the  condi- 
tions which  caused  such  fear  were  operative  at  or  shortly 
before  the  assailed  will  was  made;  no  evidence  that  at  the 
time,  or  shortly  before,  the  will  was  executed  the  husband  had 
been  drinking,  misusing  wife  and  sister-in-law,  or  swearing 
at  them.  Even  if  the  witness  may  testify  that  under  stated 
conditions  there  was  such  fear,  it  is  not  permissible  if  there 
be  no  evidence  that  these  conditions  existed  at  the  time  to 
which  the  investigation  is  to  be  directed.  We  think,  too,  that 
the  inquiry  was  incompetent. 

It  is  permissible  to  say  that,  when  the  witness  saw  the 
party,  he  had  the  appearance  of  being  in  fear.    That  is  a  con- 
clusion, but  admissible  of  necessity.    It  gives  to  the  jury  a 
single  deduction  from  physical  indicia  which 
••  ®^"n*2?^.        it  might  be  very  difficult  to  describe.    But  this 
So£?:'f«S?^*    is  no  reason  for  letting  in  deductions  which 
are  more  than  single,  and  which  tell  more 
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than  the  impression  g^ven  by  physical  appearance.  For  aught 
that  is  said,  the  witness  may  never  have  seen  the  husband 
under  the  influence  of  liquor,  and  may  be  giving  her  mere 
deduction  that  she  saw  deceased  when  she  appeared  to  be 
frightened,  that  the  fear  was  due  to  conduct  caused  by  drink- 
ing, and  was  fear  of  the  husband.  A  statement  of  a  sister 
that,  when  her  brother-in-law  had  been  drinking,  and  had  mis- 
used his  wife  and  her  (witness) ,  and  seemed  to  swear  at  them, 
the  wife  was  not  only  frightened  but  afraid  of  the  husband, 
is  not  a  naked  statement  that  at  some  specified  time  when  mt- 
ness  saw  the  wife  she  appeared  to  be  frightened.  In  the  very 
nature  of  things,  such  an  opinion  must  in  some  measure 
depend  on  what  was  told  the  witness  by  the  one  in  fear. 


2. 


It  is  urged  that  it  was  error  not  to  let  the  witness  Hasty 
say  whether  decedent  appeared  to  be  afraid  of  Mr.  GrissicL 
We  have  no  way  of  knowing  what  the  answer  would  have 
been.    It  might  have  been  that  she  did  not  so 
^*  ^5on^\-        appear,  i^  which  event  the  exclusion  would  be 
.•kSSTi'fSS^of "    harmless.     And,  while  it  is  competent  for  a 
neceui^for'^'    witncss  to  Say  that  another  appeared  to  be 
detail  o  facta,     frightened,  it  is  another  thing  to  have  it  stated 
as  matter  of  opinion  that  he  appeared  to  be  afraid  of  a  par- 
ticular person.    That  cannot  be  revealed  by 
*'  ^S^r^Sw:    ^^^  appearance;  there  is  nothing  in  the  ap- 
SSSionl^'        pearance  of  fright  to  indicate  that  it  is  felt 
showprejudice.  as  to  somc  particular  person  not  present  on  the 
scene.    The  conclusion  that  there  was  fear  of  a 
named  person  must  rest  upon  some  declaration  of  one  other 
than  witness.  In  that  event,  testimony  that  A  appeared  to  be 
afraid  of  B  is  incompetent  for  being  hearsay.  Without  claim 
that  anything  was  said  by  the  one  claimed  to  be  in  fear,  the 
testimony  is  a  pure  conclusion  as  to  something  concerning 
which  the  facts  can  be  put  before  the  jury ;  that  is  to  say,  the 
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jury  should  be  told  the  facts  upon  which  the  witness  bases  his 

conclusion  that  another  was  afraid  of  a  par- 

f.  AFPBALAND        ticular  person.  Appellee  su^^sts  that  the  ob- 

Siuretoad^'    jcction  to  this  was  not  sustained,  the  record 

vantage  one's       .    .  .  . 

self  of  ruling.      'being  this : 

*'Q.  Mr.  Hasty,  at  these  times  you  have 
mentioned,  did  she  appear  to  be  afraid  of  Mr.  Crissickf  (Ob- 
jected to  as  the  conclusion  and  opinion  of  the  witness,  and 
not  facts.)  The  Court:  He  may  describe  her  appearance, 
how  she  appeared,  and  what  was  done  and  said.  (Contest- 
ants except.)" 

We  find  this  claim  to  be  inaccurate.  While  this,  found 
on  page  23  of  the  abstract,  seems  not  to  be  the  sustaining  of 
objection,  it  appears  on  abstract  page  20  that  the  question  was 
asked,  ''Did  she  appear  to  be  afraid  of  Mr.  Crissickf";  that 
this  was  objected  to  as  incompetent,  irrelevant  and  immaterial, 
and  the  objection  sustained.  This  is  not  proof  that  what 
appellant  complains  of  did  not  occur,  but  shows,  at  most,  that 
later  a  similar  question  was  asked ;  that  the  second  ruling  was 
a  change  of  position;  that  it  permitted  answer  to  what  had 
not  before  been  allowed  to  be  answered;  and  that  appellant 
did  not  take  advantage  of  the  permission,  and  therefore  may 
not  complain  of  the  first  ruling. 

3. 

Mr.  Hasty  testified  that  testatrix  talked  to  him  about 
her  business  matters  quite  frequently.    He  added  that  she 
would  not  talk  to  him  about  them  in  the  presence  of  her  hus- 
band.    He  was  then  asked:    ''Did  she  ever 
10.  Wills: T&ud-   flay  anything  to  you  why  she  did  not?"  This 

ity :  undue  ^        ^  ^        ^  ^ 

influence:         was  excluded  on  the  objection  that  it  was  in- 

evldence :  re-  " 

taUc^nprM-      Competent.    It  does  not  appear  whether  she 

band^'^^m-  ^^er  did  make  any  such  explanation.     The 

uoEtfof  tea-      question  leaves  it  open  whether  she  did  or  not. 

For  aught  that  appears,  the  witness  might 
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have  answered  that  she  never  did.    There  is  no  offer  to  prove 

anything   by  this   interrogatory.     There   is 

^^'  ^^^re^iow:  ^^t^i^g  ^  the  record  to  indicate  how  it  would 

qu^uon':^'      havo  been  answered  had  answer  been  per- 

n^essity  to        «^:4.4.^  j 
show  prejudice,  mitted. 

Waiving  that  for  the  purpose  of  argu- 
ment, if  we  assume  that  the  witness  would  have  said  that 
decedent  did  say  something  to  him  about  why  she  did  not  talk 
about  business  in  the  presence  of  her  husband,  we  cannot  know 
what  that  ** anything"  would  have  been.  Waiving  that,  in 
turn,  and  for  the  sake  of  arguntient,  the  witness  coidd  have 
done  no  more  than  say  that  decedent  made  some  declarations  on 
that  subject.  It  seems  to  us  that,  under  well-settled  rules,  this 
would  have  been  no  evidence  of  undue  influ- 
12.  Wills:  valid-  cnce.  While  admissible  to  show  her  mental 
infliience'r        Condition,  whether  the  imagined  statement  by 

declare^tioiifl 

of  testatrix:      her  was  relevant  on  mental  condition  would 

mental  con- 

diuon.  depend  upon  the  nature  of  the  declaration; 

and  we  have  no  way  of  knowing  whether  it 
would  have  been  of  a  character  to  impugn  her  mentality.  In 
other  words,  if  admissible  at  all,  it  was  to  show  by  the  nature 
of  the  declaration  made  what  the  mental  standing  of  the 
declarant  was.  A  thousand  declarations  on  this  subject  could 
have  been  made  which  would  not  have  had  the  slightest 
tendency  to  prove  a  deranged  mental  condition. 


It  appears  that  the  testatrix  frequently  talked  with  wit- 
ness Hasty  about  the  will  in  contest,  and  that  in  talking  about 
matters  things  came  up,  and  that  she  mentioned  it  quite  often. 
She  said  that  she  was  not  satisfied  with  the 
18.  Wills:  valid-    will ;  that  John  wanted  the  will  that  way,  and 
influence:         hc  made  it.    At  another  time,  she  said  that 

evidence:  re- 
luctance to        she  couldn't  do  as  she  wanted  to  because  Mr. 

talk  in  pres-   - 

bSnd^  derfara-  Crissick  would  not  let  her.    Then  the  witness 
ttoMof  tes-       ^^  ^^g J .    I i Dj^  gjjg  appear  to  be  afraid  of 
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Mr.    Crissick  r'      Objection    was    sustained   that   this   was 

incompetent,  irrelevant  and  immaterial.     Nevertheless,  the 

witness  answered:     *' Before  she  made  the  will  she  talked 

with  me  in  regard  to  Mr.  Crissick  not  allowing  her  to  do 

as  she  wanted  to."     Then  came  the  question,  ''What  did 

she  say  at  these  times  f"  This  was  objected  to  as  incompetent, 

irrelevant  and  immaterial,  calling  for  declarations,  hearsay 

and  not  facts,  and  the  objection  was  sustained.    What  has 

been  said  on  the  ruling  last  considered  as  well  covers  this 

exclusion.    It  could  bear  on  mental  condition  only,  and  we 

cannot  know  that  its  character  was  such  as 

14.  Wills  :vaud-    to  be  evidence  on  such  condition.    Moreover, 

iSaiience*?        the  witness  did  later  testify  that  Mrs.  Cris- 

of  testatHx:      sick  did  Say  something  why  she  talked  to  him 

mental  con* 

diuon.  this  way  at  these  times,  and  told  him  that 

she  wanted  to  talk  to  him  when  Mr.  Crissick 
was  not  there  because  she  couldn't  talk  when  he  was  there; 
that  he  would  not  let  her  talk  about  business  when  he  was 
there,  which  seems  to  be  a  fair  approach  to  answering  what 
she  did  say  at  these  times,  or  at  least  sufficient  for  presuming 
that  this  was  all,  and  for  not  presuming  that,  if  the  witness 
had  been  allowed  to  answer,  he  would  have  given  more  of  her 
sayings.  And  it  appears  on  page  20  of  the  abstract  that  in 
answer  to  the  question  whether  Mrs.  Crissick  appeared  to  be 
a&aid  of  her  husband,  and  though  objection  thereto  was  sus- 
tained, the  witness  said:  ''Before  we  made  the  will  she 
talked  with  me  in  regard  to  Mr.  Crissick  not  allowing  her  to 
do  as  she  wanted  to,"  and  then  came  the  question,  to  which 
objection  was  sustained,  namely:  "What  did  she  say  at  these 
times!" 

5. 

Mrs.  Margaret  Henderson  stated  that  she  was  on  friendly 
terms  with  the  Crissicks.  She  was  then  asked:  "Q.  Did 
Mrs.  Crissick  ever  say  anything  to  you  about  doing  what  Mr. 
Crissick  said!"    To  tl?is  proponents  objected  that  it  was  in- 
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competent,  irrelevant  and  immaterial,  and  calls  for  the 
declarations  of  the  deceased  prior  to  the  exe- 
cution of  this  will.    The  court  said :    ' '  I  don 't 

16.  Appbullakd 

■D^^j review:  know  when  it  was  from  the  question.  Change 
ceSiVytoshow  ^®  question.    I  will  sustain  the  objection." 
pr^udice.         rpj^g  question  was  not  changed,  nor  reput ;  and 
there  was  no  answer.  Once  more,  we  have  no 
way  of  knowing  whether,  if  answer  had  been  allowed,  anytiiing 
material  woidd  have  been  put  into  the  record.    It  is  quite  pos- 
sible that  the  answer  would  have  been  that  Mrs.  Crissick  never 
did  say  anything  on  the  subject  inquired  about.    At  any  rate, 
the  suggestion  of  the  trial  judge  should  have 

16.  AppsALAND      been  followed  and  a  ruling  taken  on  the 
i^nffson^in^'  rcframed  question.    At  the  utmost,  nothing 

dAflnitS  QU68" 

uonB:refUB&i    but  somc  declarations  of  the  deceased  as  to 

to  ref rame 

question.  her  obedicncc  to  her  husband  could  have  been 

narrated  in  answer.  These  would  not  prove 
undue  influence.  If  the  declarations  were  of  certain  char- 
acter, they  might  have  borne  on  mentality.  We  have  no 
means  of  knowing  that  the  declarations,  assuming  that  there 
were  any  to  give,  would  have  had  that  bearing. 

6. 

Eastman  was  asked:    ^'Who  was  the  boss  of  the  family, 
Mr.  Crissick  or  Mrs.  Crissick,  if  either?"    To  this,  an  objec- 
tion that  it  was  incompetent,  irrelevant,  immaterial  and  called 
for  the  opinion  of  the  witness  was  sustained. 

17.  BviDENca:        The  answer  in  the  deposition  was:  ''Mr.  Cris- 

oplnionevi-  .,•.«*  ..  <*-rr« 

dence:conciu-  sick.  '    Thc  ncxt  question  was:     When  there 

slons :  "boss  ^ 

of  the  family."  ^as  a  disputc  bctwccn  them  as  to  what  should 
be  done,  state  which  one  had  their  way." 
Same  objection,  ruling  and  exception.    The  answer  was:  ''Mr. 
Crissick  has  his  way." 

We  know  of  no  rule  of  evidence  which  permits  a  lay 
witness,  or  any  witness,  for  that  matter,  to  dispose  of  such 
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interrogatories  by  an  opinion.  It  is  not  within  the  exceptions 
which  permit  testimony  concerning  health  or  illness,  excite- 
ment or  the  absence  of  it,  appearance,  and  the  like.  It  calls 
for  a  deduction  by  way  of  opinion  from  the  conduct  of  parties 
and  much  else  as  to  which  of  the  two,  if  either,  was  boss,  and, 
when  disputes  arose,  which  one  had  his  way.  The  rule  which 
I)ermits  conclusions  of  the  character  named  rests  upon  the 
practical  impossibility  of  putting  the  facts  upon  which  they 
rest  before  the  jury.  That  is  not  so  of  this  line  of  inquiry. 
If  witness  knew  of  any,  she  could  detail  acts  of  ''boss-ship," 
and  disputes  had,  and  what  was  done  or  not  done  with  refer- 
ence to  the  matter  in  dispute. 

7. 

Another  error  is  described  by  the  appellant  in  his  reply 

as  a  refusal  to  permit  the  witness  Eastman  to  testify  that  Mrs. 

Crissick  did  not  know  before  the  will  was  made  that  it  was 

going  to  be  made  at  that  time,  on  objection 

18.  BviDiNca:        that  it  called  for  her  opinion  and  conclusion. 

OplUiOIl  6V1- 

m^Sti^Swu  ^*  ^  *™®  ^^^^  ^"^^^  question,  which  was 
^g^of  afact:  answered,  that  testatrix  did  not  know  because 
they  came  to  the  house  before  *'ary"  one 
knew  it,  is  a  conclusion  concerning  which  basic  facts  cannot 
well  be  given.  But,  while  admissible  under  that  exception, 
the  answer  was  rightly  excluded  because  it  is  an  opinion  which 
is  inherently  incompetent.  No  one  can  competently  say  that 
another  was  ignorant  before  a  will  was  made  that  it  was  going 
to  be  made  at  a  stated  time.  It  is  true  that  ''whether  one 
has  knowledge  of  an  event  is  a  fact  and  not  an  opinion." 
But  it  does  not  follow  that  B  may  say  for  A,  or  that  anyone 
but  A  can  say,  that  A  lacked  such  knowledge.  It  is  impossible 
that  this  sister  can  competently  know  that  the  testatrix  was 
thus  in  ignorance.  It  is  said  that  proponents  did  not  object 
to  the  deposition  on  the  ground  that  the  witness  was  incom- 
petent to  testify.    But  they  did  make  the  objection  that  it 
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called  for  her  opinion  and  conclusion.  Manifestly,  this  is  an 
objection  to  her  being  permitted  to  give  such  an  opinion  and 
conclusion. 

If  matter  is,  in  fact,  objectionable,  and  the  court  excludes 

it,  it  does  not  matter  that  objection  was  not  more  specific,  or 

that  none  was  interposed.    The  text  of  an  objection  becomes 

material  only  if  the  objection  is  overruled, 

19.  AFPSAX.AND      and  error  assigned  upon  such  ruling.    There 

Sciusionor^'  the  appellate  court  sustains  the  trial  court 

objectionable  _        ,  ,  .«    ,  <■ 

evidence  on       upon  the  theory  that,  if  the  reason  presented 

inadequate  ^7  x- 

objection.  on  appeal  had  been  disclosed  to  the  trial  court, 
the  ruling  might  have  been  otherwise,  and  no 
occasion  for  an  appeal  have  arisen.  But,  where  the  court  sus- 
tains an  objection,  and  there  are,  in  fact,  good  grounds  for  so 
doing,  there  will  be  no  reversal  because  good  reasons  or  full 
reasons  were  not  presented  below.  Where  the  trial  judge 
rules  right,  although  not  argued  into  it,  the  right  ruling  will 
not  be  disturbed  because  it  was  reached  without  presentation 
of  the  true  argument  for  the  ruling. 

We  do  not  see  that  our  opinion  on  these  exclusions  is 
militated  against  by  the  fact  that  four  cases  cited  hold  that 
statements  such  as  that  a  person's  manner  was  angry  or 
excited,  or  he  was  sick,  or  acted  in  a  childish  manner,  are  not 
to  be  excluded  as  conclusions,  and  one  that,  in  the  contest  of 
a  will,  a  nonexpert  witness  who  has  detailed  the  facts  upon 
which  his  conclusion  is  based  may  state  his  opinion  of  the 
testator's  soundness  of  mind. 

IV.    We  are  not  persuaded  by  the  argumetit  of  appellee 
that,  if  we  should  reverse,  and  a  jury  should  thereafter  sus- 
tain this  contest,  it  would  force  Elizabeth  Crissick  into  intes- 
tacy.   In  the  first  place,  we  have  no  concern 
^^'  ^iidity!""        ^^^^  consequences  that  will  flow  from  our 

prior  w?iL         doing  our  duty.    Were  there  evidence  to  take 

undue  influence  to  the  jury,  reversal  would 

be  required  if  Mrs.  Crissick  had  never  made  a  will.    In  the 

next,  if  the  will  in  contest  were  set  aside,  intestacy  would  not 
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result.  There  is  still  the  earlier  will,  as  modified  by  the  codicil. 
No  one  attacks  it ;  it  is  presumed  to  be  a  lawful  will ;  and  con- 
testants have  put  both  the  will  and  the  codicil  into  evidence  on 
the  claim  that  they  are  a  standard,  the  departure  from  which 
affords  evidence  of  want  of  mental  capacity,  and  of  the  exer- 
cise of  undue  infiuence. 

We  reach  decision  because  firmly  persuaded  that,  if  a 
verdict  had  been  taken,  and  it  were  against  this  will,  such  ver- 
dict would  have  no  support  better  than  a  scintilla,  and  that 
it  would  have  been  the  duty  of  the  trial  court  to  set  it  aside. 

The  judgment  below  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


J.  B.  McNiEL,  Plaintiff,  v.  Distmct  Court,  Defendant. 

APPEAL  AND  EBBOB:     Beversal— Proceedings  After  Beversal — 

1  Oerttoiari— Intoxicating  Iiiqiiors — Contempt.  A  general  order 
of  reversal  in  a  certiorari  proceeding  to  test  the  validity  of  an 
order  discharging  one  accused  in  contempt  proceeding  has  the 
effect  of  sending  the  cause  back  to  the  lower  court  for  full  retrial, 
even  though  the  opinion  on  reversal  was  on  the  ground  that  the 
court  ought  to  have  entered  a  judgment  of  conviction  against 
the  accused. 

APPEAIf  AND  EBBOB:    QaestionB  of  Pact— Evidence— NecMSit^r  to 

2  Present — Oertioraxl — ^Intoxicating  Liquors.  On  certiorari  to  test 
the  legality  of  an  order  discharging  one  accused  of  contempt 
in  unlawfully  selling  intoxicating  liquors,  the  evidence  on  which 
the  discharge  was  based  must  be  presented. 

Certiorari  to  Muscatine  District  Catirt, — L.  J.  Horan,  Judge. 

Saturday,  February  19,  1916. 

Action  in  certiorari  to  test  the  validity  of  the  action  of 
the  court  in  discharging  the  defendant  in  contempt  proceed- 
ings.— Affirmed. 

Vol.  174  U.— 27 
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Betty  dk  Betty,  for  plaintiff. 
J.  F.  Devitt,  for  defendant. 

Gaynor,  J. — This  case  is  before  us  on  certiorari.  The 
petition  for  the  writ  alleges : 

That  an  action  entitled  ''The  State  of  Iowa  v.  Theodore 

Eeuchmann"  was  tried  in  the  district  court 

1.  APPBALAND        of  Muscatine  County,  Iowa,  wherein  the  de- 

TOBOB :  1*6- 

vergai :  pro-  f  endant  was  charged  with  violating  an  in  junc- 
uoraSr^intoxi-  ^^^^  forbidding  the  sale  or  keeping  for  sale 
SntSipt."**"*'  of  intoxicating  liquors ;  that,  at  the  conclusion 
of  the  trial,  the  contempt  proceedings  against 
him  were  dismissed,  and  the  defendant  discharged;  that  a 
writ  of  certiorari  was  sued  out,  and  the  cause  taken  to  this 
court;  that  an  opinion  was  rendered  by  this  court  on  the  12th 
day  of  January,  1912,  holding  that  the  district  judge  erred 
in  discharging  the  defendant.  The  order  of  discharge  was 
annulled.  The  opinion  is  found  in  153  Iowa  630  {McNtel  v. 
Hora/n).  That  thereafter,  the  matter  was  referred  to  the 
district  court  of  Muscatine  County  by  a  procedendo  issued  on 
the  26th  day  of  February,  1912,  commanding  that  L.  J.  Horan, 
judge  of  said  court,  proceed  with  said  cause  in  the  manner 
required  by  law,  and  in  harmony  with  the  opinion  of  this 
court;  that  thereupon,  and  in  obedience  to  said  order,  the 
said  judge  annulled  and  set  aside  his  former  ruling,  and,  the 
defendant  Eeuchmann  being  cited  again  to  appear  and  show 
cause  why  he  should  not  be  adjudged  in  contempt,  the  court 
permitted  the  original  cause  to  be  reopened,  and  permitted  the 
defendant  Eeuchmann  to  introduce  further  testimony  in  sup- 
port of  his  contention.  That  a  retrial  was  had  to  said  court, 
over  plaintiff's  objection,  in  June,  1913,  and  the  above  cause 
was  fully  submitted  to  the  court.  The  court  took  the  same 
under  advisement  until  the  22d  day  of  September,  1914,  when 
he  rendered  a  judgment  finding  the  defendant  not  guilty  of 
contempt,  and  ordered  his  discharge. 

"Your  petitioner  now  complains  that  said  judge  acted 
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illegally  and  without  jurisdiction,  in  permitting  the  introduc- 
tion of  certain  testimony  after  said  cause  had  been  returned 
to  him  from  the  Supreme  Court,  and  that,  by  so  doing,  he 
ignored  the  judgment  of  the  Supreme  Court  annulling  the 
former  conviction." 

Thereupon,  the  petitioner  for  the  writ  sets  out  the  opinion 
of  the  Supreme  Court  on  the  former  hearing.  The  former 
opinion,  to  which  reference  is  made^  simply  holds  that,  under 
the  record  made  in  that  case,  which  was  then  before  this  court, 
the  district  judge  erred  in  discharging  the  defendant,  and  this 
court  said: 

"It  follows  that  the  learned  district  judge  erred  in  the 
discharge  of  the  injunction  defendant,  and  that  the  order  of 
discharge  must  be  annulled.    Reversed. ' ' 

The  record  now  before  us,  so  far  as  it  discloses  any- 
thing, discloses  that  the  district  court,  following  the  finding 
of  this  court,  and  in  obedience  thereto,  annulled  and  set  aside 
its  former^ order,  cited  the  defendant  Keuchmann  again  to 
appear  and  show  cause  why  he  should  not  be  adjudged  in  con- 
tempt. The  defendant  did  appear,  in  obedience  to  said  order, 
and  thereupon  the  cause  was  re-opened  and  retried.  The 
defendant  was  permitted  to  and  did  introduce  further  testi- 
mony in  his  own  defense.  The  cause  was  then  submitted  to 
the  district  court  upon  the  record  then  and  there  made,  and 
the  court  again  found  the  defendant  not  guilty  of  contempt, 
and  discharged  him.  Whether  the  testimony,  as  given  on  the 
former  trial,  was  again  submitted  to  the  court,  or  was  before 
the  court,  the  record  does  not  disclose. 

None  of  the  testimony  introduced  on  this  trial  has  been 
certified  to  this  court,  nor  has  the  ''further  testimony  offered 
by  the  defendant  in  his  defense"  been  certified  here.  We  are 
asked  to  say  that  the  judge  erred  in  discharging  the  defend- 
ant upon  the  record  then  made,  which  is  not  before  us.  We 
have  no  means  of  knowing  what  the  record  is,  upon  which  the 
judge  acted  in  discharging  the  defendant.  If  the  evidence 
in  the  trial  below  was  the  same,  or  substantially  the  same^  as 
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that  upon  the  former  hearing,  it  might  be  argued  that  the 
finding  of  this  court  would  be  binding  upon  the  district  court. 
It  appears,  however,  so  far  as  anything  from  this  record  does 
appear,  that  there  was  further  testimony.  It  is  so  recited  in 
the  plaintiff's  application  for  the  writ,  and  is  so  recited  in  the 
order  of  the  court  discharging  the  defendant. 

The  holding  on  the  former  decision  was  that  Centennial 
Tonic  Bitters  contained  sufficient  alcohol  to  make  it  an  intoxi- 
cating liquor,  capable  of  being  used  as  a  beverage.  The  find- 
ing of  the  district  court  now  under  consideration  is  that  this 
Bitters,  as  compounded  and  sold  by  the  defendant  (we  have 
no  means  of  knowing  how  it  was  compounded  and  sold  by 
the  defendant),  was,  in  fact,  a  medicine,  and  was  not  reason- 
ably capable  of  being  used  as  a  beverage ;  and,  as  compounded 
by  the  defendant,  the  defendant,  as  a  registered  pharmacist, 
had  a  legal  right  to  sell.  There  is  nothing  before  us  on  this 
hearing  except  the  application  for  the  writ  of  certiorari,  the 
order  of  the  judge  for  the  writ  and  the  service  of  Ijie  writ,  the 
judgment  of  the  court  below,  and  the  opinion  of  the  Supreme 
Court  upon  the  former  hearing. 

The  contention  of  the  plaintiff  seems  to  be  that,  when 
this  court  annulled  the  former  order  and  reversed  the  case, 
the  district  court  should  have  proceeded  at  once  to  pronounce 
judgment  of  contempt  on  the  record  as  made  on  the  former 
trial,  without  any  further  opportunity  to  the  defendant  to  be 
heard,  and  that  the  court  erred  in  the  retrial  of  said  cause, 
and  in  permitting  the  defendant  to  introduce  further  testi- 
mony. To  support  this  contention,  plaintiff  relies  upon  Sexton 
V.  Henderson,  47  Iowa  131,  and  Lombard  v.  Oregory,  88  Iowa 
431.  Both  of  these  cases  were  equity  cases,  triable  de  novo 
in  this  court,  and  the  judgment  and  decree  of  this  court  were 
final  and  conclusive,  and  ended  the  litigation.  Nothing  further 
remained  for  the  district  court  except  to  enter  a  judgment  or 
order  in  accordance  with  the  final  judgment  and  decree  of  this 
court. 

*  We  are  also  cited  to  Lord  v.  EUis,  11  Iowa  170.  In  this 
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caae,  it  appeared  that  the  judgment  was  rendered  in  favor  of 
the  plaintiff  in  the  justice  court.  The  defendant  removed  it 
to  the  district  court  on  writ  of  error.  That  court  reversed  the 
judgment  of  the  justice.  It  was  brought  to  this  court  on 
appeal.  The  court  found  that  the  district  court  erred  in 
reversing  the  cause,  and  ordered  said  court  to  affirm  the  judg- 
ment of  the  justice.    This  court  said : 

"When  this  case,  at  the  December  Term,  1859,  of  this 
eoxxrtj  was  remanded,  the  order  directed  that  the  district  court 
afSrm  the  judgment  of  the  justice.  Uqder  this  order,  the 
court  below  had  nothing  to  do  but  enter  the  judgment  as 
directed." 

In  the  said  case,  there  was  a  direct  order  from  this  court 
to  the  court  below  to  do  a  certain  thing,  leaving  no  discretion 
in  the  district  court  in  the  premises.  Upon  procedendo  reach- 
ing the  district  court,  the  plaintiff  moved  for  an  affirmance 
of  the  judgment  of  the  justice  court.  The  court  said :  ''The 
motion  of  appellant  for  an  order  affirming  the  judgment  of 
the  justice  should  have  been  sustained",  the  reason  being  that 
this  court  had  ordered  the  district  court  to  so  do. 

Our  attention  is  called  to  Pamroy  v.  PamUee,  10  Iowa 
154«  This  was  before  the  court  on  a  motion  to  discharge 
attached  property.  Upon  the  record  made,  the  court  below 
overruled  the  motion.  On  appeal  to  this  court,  it  was  found 
that  the  eourt  erred  in  overruling  the  motion,  and  the  cause 
was  reversed.  Procedendo  issued,  and  the  defendant  moved 
that  the  sheriff  be  ordered  to  return  the  property  attached 
and  to  discharge  the  same  from  the  writ,  in  accordance  with 
the  decision  of  this  court.  The  judge  below  was  of  the  opin- 
ion that  the  plaintiff  would  have  a  right  to  introduce  and  file 
additional  affidavits  and  have  a  new  trial  upon  the  merits, 
and  therefore  overruled  the  motion.  From  this,  the  defendant 
appealed.  It  is  said  that  the  former  opinion  settled  the  whole 
question ;  that  there  was  nothing  further  for  the  district  court 
to  do  but  to  follow  the  order  of  this  court  made  upon  the 
record,  and  that  neither  party  was  entitled  to  a  further  hear- 
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ing.  That  cause  was  submitted  on  a  motion,  and  the  correct- 
ness of  the  niling  upon  the  motion  was  the  only  question 
before  the  court.  The  district  court  overruled  the  motion. 
This  court  said  it  should  have  sustained  the  motion.  It  was 
accordingly  sustained,  and  that  ended  the  controversy. 

In  the  case  before  us,  however,  the  decision  of  this  court 
did  not  determine  the  controversy  between  the  parties.  It 
simply  held  that  the  court  erred  in  discharging  the  defendant 
on  the  record  then  made,  and,  so  finding,  annulled  that  order 
and  reversed  the  case. 

We  think  the  controversy  here  is  fully  disposed  of  in  Oib-  ' 

son  V.  Hutchinson,  Judge,  148  Iowa  139,  141,  in  which  it  is  | 

said : 

"The  annulment  of  the  order  for  Gibson's  discharge  did 
no  more  than  to  restore  the  contempt  proceedings  to  the  posi- 
tion they  occupied  before  it  was  entered,  and  the  district  court 
was  clearly  within  its  authority  and  in  the  strict  line  of  its 
duty  in  assuming  jurisdiction  to  act  without  reference  to 
such  erroneous  order." 

In  Gibson's  case,  he  was  cited  to  appear  before  the  district 
court  on  a  charge  of  contempt  in  the  violation  of  a  liquor 
injunction.  A  hearing  was  had,  and  he  was  dischai^d. 
Certiorari  issued,  and  the  matter  was  brought  to  this  court. 
Upon  the  hearing  here,  it  was  found  that  the  court  erred  in 
discharging  the  defendant,  and  the  order  of  discharge  was 
annulled.  After  the  decision  of  the  Supreme  Court,  annulling 
the  former  order  discharging  the  defendant,  Gibson  was  re- 
arrested upon  the  original  charge  of  contempt,  and,  upon  a 
retrial  before  the  district  court,  he  was  found  guilty  as 
charged,  and  adjudged  to  pay  a  fine.  To  annul  this  order 
and  fine,  the  proceedings  in  certiorari  were  instituted.     In  j 

this  court,  the  order  of  conviction  was  annulled,  on  the  ground 
that  the  evidence  taken  down  upon  the  trial  was  not  filed  as  j 

required  by  law.  i 

This  case  fully  disposes  of  the  controversy  here,  and  | 

shows  that  when  a  writ  of  certiorari  is  issued  in  a  particular 
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case,  and,  upon  a  hearing  in  this  court,  the  order  discharging 
the  defendant  is  annulled,  the  cause  goes  back  for  retrial,  and 
each  party  is  entitled  to  introduce  all  the  evidence  again,  the 
same  as  if  no  trial  had  been  had,  and  the  court  then  is  re- 
quired to  act  upon  the  record  made  upon  such  trial.  His 
judgment,  whether  right  or  wrong,  must  be  judged  by  the 
record  made  upon  such  trial. 

Here,  we  have  no  means  of  knowing  upon  what  evidence 

the  district  court  acted  in  discharging  the 

2.  APPEAI.AND        defendant.    It  does  not  even  appear  that  the 

SJiden^-'nec-     ^^^^^^  cvidcncc  upon  such  retrial  was  pre- 

sStfcerBor'      scntcd.     Having  before  us  no  record  of  the 

SagUquorau*^'     evidence  on  which  the  court  acted,  we  cannot 

say  that  the  court  erred  in  discharging  the 

defendant,  and  the  writ  is  therefore  dismissed,  and  the  order 

discharging  defendant — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


P.  E.  RuBBEBT,  Appellant,  v.  Illinois  Central  Railroad 
Company  et  al.,  Appellees. 

E¥IDEKCQB:    Oonspiracy— DeclaratloiuB  of  Co-Conspirators-— Fonnda- 

1  tion.  Evidence  reviewed,  and  held  to  establish  a  prima-faeie  con- 
spiracy sufficiently  to  render  admissible  against  plaintiff  the  decla- 
rations of  a  co-conspirator. 

isviiiENTOE:   Res  Oestae-^Sexies  of  Ck)]mected  Acta.    Res  gestae  may 

2  embrace  a  series  of  connected  acts  extending  over  a  considerable 
period  of  time. 

Appeal  from  Cherokee'  District  Coxvri. — ^William  D.  Bones, 

Judge. 

Saturday,  February  19,  1916. 

Action  at  law  to  recover  damages  for  false  arrest  and 
malieious  prosecution.  All  issues  were  submitted  to  a  jury, 
and  a  verdict  was  returned  for  the  plaintiff  upon  Count  One 
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of  his  petition  for  $1.00,  and  ag^nst  him  upon  Count  Two. 
The  plaintiff  appeals. — Affirmed. 

McCvlla  &  McCuUa,  Faville  &  Whitney,  and  Healy, 
Burnqxiisi  iSc  Thomas,  for  appellant. 

Molyneux  &  Maher  and  Helsell  dt  HdseU,  for  appellees. 

Preston,  J. — The  first  count  of  the  petition  alleges  that, 
on  December  17,  1911,  plaintiff  was  falsely  arrested  and  de- 
tained at  Port  Dodge,  Iowa,  when  traveling  as  a  passenger 
on  defendant's  railroad.  The  second  count  alleges  that,  on 
said  date,  defendants  procured  his  arrest  upon  a  charge  of 
disorderly  conduct ;  that  he  was  prosecuted  in  the  police  court 
and  convicted,  and  upon  appeal  to  the  district  court,  was 
acquitted. 

The  answer  is :  First,  a  general  denial ;  and  second,  that 
plaintiff,  with  others,  was  on  said  date  shipping  stock  over 
defendant's  railroad  from  Marcus,  Iowa,  to  Chicago,  and  that 
they  had  transportation  over  said  railroad  in  the  form  of 
stock  contracts,  which  permitted  them  to  ride  only  on  the 
stock  train;  that  when  they  arrived  at  Port  Dodge,  they 
maliciously  and  illegally  combined  and  conspired  together  to 
abandon  the  stock  train,  to  go  upon  the  passenger  train,  and 
by  force  of  numbers  compel  the  defendant  company  to  carry 
them  on  said  passenger,  without  other  or  further  charge  or 
other  ticket;  that  they  were  trespassers  on  said  train;  that, 
when  defendants  Core  and  Gressly  attempted  to  remove  them 
from  said  train  they  were  guilty  of  much  disorderly  conduct ; 
that  they  were  arrested  by  the  police  officer,  and  that  defend- 
ant company  did  not  authorize  their  arrest.  They  further 
plead  that  plaintiff  did  not  legally  appeal  his  case  from  the 
police  court;  that  the  case  was  never  tried  nor  heard,  and 
that  he  was  never  legally  acquitted;  and  further,  that  prob- 
able cause  existed  for  the  arrest  and  prosecution  of  plaintiflP. 
In  a  third  division  of  the  answer,  defendants  plead  that  the 
plaintiff  and  his  associates  were,  in  fact,  guilty  of  disorderly 
conduct  and  subject  to  legal  arrest. 
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Plaintiff  is  a  farmer  and  eng^aged  in  the  business  of  ship- 
ping stock  from  Marcus,  Iowa,  on  the  Illinois  Central  Rail- 
road. On  December  17,  1911,  plaintiff,  in  company  with 
several  other  stockmen,  shipped  a  trainload  of  stock  from 
Marcus  to  Chicago.  There  were  22  to  24  stock  shippers  in 
the  company,  of  whom  plaintiff  was  one.  They  rode  in  the 
caboose  of  said  freight  train  from  Marcus  to  Fort  Dodge, 
where  they  arrived  a  few  minutes  past  five  o'clock  on  the 
morning  of  December  17th.  Upon  their  arrival  at  Fort 
Dodge,  they  left  the  caboose  and  went  out  to  obtain  their 
breakfast.  A  part  of  them  ate  breakfast  at  a  restaurant  on 
the  comer  north  of  the  depot,  and  others  ate  breakfast  at  the 
lunch  counter  in  the  railroad  station.  After  breakfast,  plain- 
tiff, with  others,  started  to  the  railroad  yards  and  met  other 
members  of  the  company,  and  together  they  went  to  the  office 
of  the  yardmaster  of  defendant  company,  for  the  purpose 
of  inducing  the  company  to  add  another  caboose  to  their 
train,  because  the  one  on  which  they  had  ridden  from  Marcus 
was  too  small  to  accommodate  the  large  number  of  stockmen. 
From  the  yardmaster 's  office,  they  went  to  the  trainmaster's 
office,  for  the  same  purpose.  An  extra  caboose  could  not  be 
provided  at  Fort  Dodge,  and  the  stockmen  were  so  informed, 
but  they  were  told  that  an  effort  would  be  made  to  get  one 
at  Waterloo.  About  this  time,  or  soon  after,  the  stock  train 
pulled  out  of  the  station  at  Fort  Dodge,  and  some  of  the 
stockmen  got  on  it.  About  12  were  left  at  the  station.  The 
12  who  were  left  observed  a  passenger  train  standing  on  the 
track,  about  to  depart  for  Chicago.  Plaintiff,  with  the  others, 
boarded  one  of  the  coaches  on  the  passenger  train.  They 
were  informed  that  their  transportation  was  not  good  on  the 
passenger  train,  and  they  refused  to  pay  fare  and  were  put 
off  by  the  police. 

The  errors  relied  upon  relate  to  the  admission  of  evidence 
of  declarations  of  witnesses  Downs,  Booth,  Hanson  and  Fuller 
as  to  the  purpose  of  the  stockmen  to  ride  on  the  passenger 
train  without  tickets  or  paying  fare.  The  record  as  to  the 
testimony  of  Downs  is  as  follows : 
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*'Q.  Tell  the  jury,  in  your  own  way,  all  the  conversation 
you  heard  with  these  stockmen.  (Objected  to  as  immaterial, 
as  hearsay,  and  it  does  not  appear  to  have  been  in  the 
presence  of  the  plaintiff.  Court:  Overruled  and  the  plaintiff 
excepts.)  A.  I  heard  part  of  it,  yes,  sir.  Q.  Tell  the  jury, 
in  your  own  way,  all  the  conversation  you  heard  there  with 
the  stockmen.  (Objection  overruled  and  the  plaintiff  ex- 
cepts.) Court:  You  may  tell  what  you  heard  Mr.  Hobba  say 
or  the  plaintiff,  or  anyone  in  this  party,  but  you  cannot  testify 
as  to  what  some  of  the  stockmen  might  have  said,  who  were 
strangers  to  this  party,  who  we  have  been  inquiring  about. 
You  will  have  to  confine  your  answer  to  this  party  of  men 
you  have  been  questioned  about.  Q.  Will  you  relate  to 
the  jury,  the  conversation  that  took  place  between  those 
stockmen  that  went  to  the  lunch  counter  with  Hobbst  (Same 
objection.  Overruled  and  plaintiff  excepts.)  A.  Well,  there 
was  talking  going  on,  and  one  of  the  fellows  spoke  up  and  said 
that  they  didn't  like  the  accommodations  they  had,  and  some- 
thing was  said  about  getting  a  caboose,  or  a  coach  put  onto 
the  train,  getting  it  to  ride  in,  and  said  if  they  couldn't  get 
that,  they  would  ride  on  the  passenger  train,  and  they  were 
going  to  ride  on  the  stock  contracts.  Which  of  the  men  said 
this  I  can't  say.  One  of  them  said  they  were  going  to  ride 
on  the  passenger  train  on  their  stock  passes,  and  they  weren't 
going  to  buy  any  tickets." 

The  record  as  to  the  testimony  of  Booth  is  as  follows : 
*'Q.    Now,  if  you  heard  any  conversation  that  took  place 
between  those  men  there  that  morning,  I  wish  you  would 
relate  it.    (Objected  to  as  irrelevant,  immaterial,  incompetent  \ 

and  hearsay,  and  not  shown  to  have  been  in  the  presence  of, 
or  communicated  to  the  plaintiff,  and  not  binding  on  him. 
Overruled  and  the  plaintiff  excepts.)  A.  I  heard  one  of 
them  say  that  they  would  go  down  and  see  about  getting 
another  car  as  there  wasn't  room  enough  on  the  one  which  | 

they  came  in  on,  and  that  if  they  couldn't  furnish  them  one,  j 

I 
I 
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that  they  would  ride  on  the  passenger  train  on  their  trans- 
portation." 

The  record  as  to  the  testimony  of  Hanson  is  as  follows: 

**Q.  What  were  they  saying T  (Objected  to  as  incom- 
petenty  immaterial  and  irrelevant,  hearsay,  and  not  shown 
to  be  in  the  presence  of  the  plaintiff.  Overruled  and  plftintiff 
excepts.)  A.  They  said  that  if  they  didn't  get  better  accom- 
modations they  were  going  to  ride  this  passenger  train  out 
of  Port  Dodge  on  their  stock  contracts.*' 

The  testimony  of  the  witness  Fuller  was  not  objected  to 
when  it  was  received,  because  he  stated  that  plaintiff  was 
present  in  the  crowd  at  the  time  the  declaration  he  testified 
to  occurred.  It  is  said  by  appellant  that  later  in  his  testi- 
mony, he  retracted  his  statement  that  plaintiff  was  present. 
After  reading  his  testimony,  there  is  considerable  doubt  in 
our  minds  whether  he  did  retract  this  statement.  It  was,  to 
be  sure,  weakened  to  some  extent,  but,  taking  it  altogether, 
it  is  not  clear  that  he  did  say,  later  in  his  testimony,  that 
plaintiff  was  not  present  at  the  conversation  to  which  Fuller 
testified. 

It  is  contended  by  appellant  that  plaintiff  was  not 
present  at  the  time  any  of  the  declarations  of  the  alleged 
conspirators  with  him  were  made,  and  that  the  evidence  is 
undisputed  that  he  was  not  present.  We  have  not  been 
favored  with  an  argument  by  counsel  for  appellee,  and  have 
been  compelled  to  search  the  record  ourselves,  unaided,  to 
determine  the  questions  of  fact  in  the  case.  After  reading  the 
record,  we  think  there  was  a  conflict  in  the  evidence  on  the 
proposition  as  to  whether  plaintiff  was  present.  In  addition 
to  the  testimony  of  Fuller,  before  referred  to,  we  find  in  the 
testimony  of  witness  Booth  that  he  testified  that  he  was  a 
brakeman  for  defendant  company  and  on  duty  at  Fort  Dodge 
on  the  morning  of  December  17th ;  that  he  was  at  the  depot 
in  the  morning  when  some  of  the  stockmen  came  in ;  that  he 
changed  the  caboose  that  they  came  in  on  and  went  to  the 
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depot  to  get  warm ;  that  it  was  between  5 :30  and  6 :00  o'clock 
in  the  morning ;  that  the  train  they  came  in  on  was  the  only 
stock  train  in  the  yards  at  that  time.    He  says: 

''I  had  seen  those  stockmen  in  front  of  the  yard  office 
that  morning,  and  to  the  best  of  my  judgment,  I  think  they 
were  the  same  stockmen." 

There  is  no  conflict  in  the  testimony  that  plaintiff  was 
with  the  stockmen  at  the  yard  office  that  morning.  There 
may  be  other  evidence  on  this  point,  but  we  think  this  is 
enough  to  make  a  conflict  in  the  evidence  as  to  whether  pUin- 
tiff  was  present  when  some  of  the  declarations,  at  least,  were 
made,  and  tends  also  to  show  that  plaintiff  and  the  other 
stockmen  were  acting  together  and  in  combination  before 
any  of  the  alleged  declarations. 

The  principal  contention  of  appellant  is  that,  before  evi- 
dence of  the  declarations  of  a  co-conspirator  against  his 
alleged  confederate  is  admissible,  it  is  necessary  to  lay  a 
proper  foundation  and  to  first  establish  prima 
^  ^sSracy:  f^^  ^^^  cxistcncc  of  the  Conspiracy,  and  that 
coSSJSpirSOTs:  the  declarations  of  parties  alleged  to  be  en- 
foundation.  gaged  in  a  conspiracy  are  not  admissible  to 
prove  the  existence  of  the  conspiracy ;  that  such  declarations 
are  mere  hearsay;  and  they  cite  a  number  of  authorities  to 
sustain  the  proposition.  But  we  think  there  is  evidence  in  the 
record  sufficient  to  show,  prima  facie,  the  existence  of  the  com- 
bination or  conspiracy,  and  that  plaintiff  and  the  others  were 
acting  together,  prior  to  the  time  when  the  declarations  of 
alleged  co-conspirators  were  made.  We  shall  not  attempt  to 
set  out  the  evidence  at  this  point  at  any  length,  but  it  appears 
that  all  of  the  22  or  24  stockmen  on  the  caboose  were  dis- 
satisfied with  the  accommodations  before  they  reached  Port 
Dodge ;  that  they  sent  a  telegram,  before  reaching  Port  Dodge, 
to  either  the  trainmaster  or  yardmaster,  in  regard  to  the  com- 
pany's furnishing  another  caboose;  that  the  matter  was  dis- 
cussed more  or  less,  and  that  they  all  went  to  the  office  of  the 
yardmaster  and  train  dispatcher,  and,  as  we  understand  the 
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record,  these  transactions  all  took  place  before  any  of  the 
declarations  testified  to  were  made. 

Witness  Hobbs  testifies: 

"When  we  reached  Port  Dodge,  we  left  the  caboose,  and 
I  went  to  the  lunch  counter  in  the  depot.  After  I  left  the 
depot,  I  started  toward  where  our  caboose  was,  and  met  two 
stockmen  coming  back  from  it,  and  I  came  back  to  the  depot, 
and  then  went  to  the  assistant  yardinaster's  ofBce.  I  met. 
Mr.  Bubbert  (plaintiff)  and  his  party  coming  from  their 
breakfast,  when  we  were  going  to  the  yardmaster's  oflSce.  We 
had  sent  him  a  telegram,  and  asked  him  if  he  had  received 
it.  He  said  he  had,  and  also,  they  had  nothing  in  the  yard 
for  us.  Told  us  to  go  and  see  the  train  dispatcher.  We  went 
from  the  train  dispatcher's  office  to  the  yardmaster's  ofSce. 
Bubbert  (plaintiff)  was  along  with  us,  and  from  there  we 
went  up  toward  the  depot,  and  saw  a  passenger  train  stand- 
ing there.    We  all  got  onto  the  smoking  car  of  that  train." 

Witness  Puller  testifies  that  he  came  into  Port  Dodge 
from  the  east  on  the  morning  of  December  17th,  and  arrived 
there  about  3:30  in  the  morning: 

''I  saw  some  of  the  stockmen  in  the  depot;  I  saw  them 
once  before  that  morning.  It  was  a  little  after  five  when  I 
saw  them  in  the  waiting  room.  They  were  getting  breakfast. 
They  were  dissatisfied  with  the  accommodations  on  the  train 
they  had  come  in  on.  Mr.  Hobbs,  Mr.  Williams,  Mr.  Bryant 
and  Mr.  Bubbert,  and  Mr.  Ducommon  were  in  the  depot  that 
morning.  They  were  all  together.  The  first  conversation  to 
attract  my  attention  was  the  talk  about  the  accommodations 
and  that  they  intended  or  wished  to  get  a  special  car  or 
caboose  on  that  train  from  there  to  Chicago,  and  some  of  the 
parties  spoke  up  and  said  for  two  or  three  of  the  men  to 
arrange  for  having  this  car  put  onto  the  train,  and  another 
suggested  that  it  would  be  useless  for  two  or  three  to  go,  but 
the  whole  crowd  had  better  go  and  that  they  would  come 
nearer  to  getting  what  they  wanted,  so  they  went  out  of  the 
depot  and  later  they  came  back,  and  were  talking  to  them- 
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selves,  and  were  apparently  dissatisfied  and  said  that  they 
were  unable  to  get  their  car,  and  that  they  would  get^on  and 
ride  the  passenger  out,  that  it  would  go  out  soon." 

In  his  testimony  on  cross-examination,  from  which  it  is 
claimed  by  appellant  that  this  witness  retracted,  he  said : 

''I  named  Rubbert  as  one  of  the  men  that  I  saw  in  the 
depot  before  recess,  I  saw  Rubbert  in  the  depot  that  morning 
but  I  can't  say  whether  he  was  in  there  the  first  time  that 
they  were  eating  lunch.  I  can't  say  that  Rubbert  was  there 
with  the  stockmen  the  second  time  they  came  into  the  depot, 
before  the  trouble  at  the  car.  I  wouldn't  swear  that  Rubbert 
was  in  the  depot  at  any  time,  prior  to  the  transaction  at  the 
car.  Part  of  the  t€dk  I  heard  was  while  they  were  eating 
breakfast,  and  part  was  after  they  had  breakfast,  and  part 
was  after  they  came  back  the  second  time." 

Witness  Downs  testifies,  before  that  part  of  his  testimony 
heretofore  set  out,  which  it  is  claimed  was  erroneously 
admitted: 

''I  was  counterman  in  the  restaurant  in  the  depot  on 
December  17th.  I  recognized  Joseph  Hobbs  at  the  counter 
that  morning.  There  were  others  with  him,  but  I  don't  know 
who  they  were.  They  all  came  in  together.  I  think  there 
were  eight  or  ten  of  them.  It  was  before  six  o'clock  in  the 
morning." 

Booth's  testimony  as  to  seeing  these  parties  in  the  morn- 
ing has  already  been  set  out.  Witness  Hanson  testifies  that  he 
ate  breakfast  at  the  dei)ot,  about  six  o'clock  in  the  morning  of 
the  date  in  question. 

''There  were  stockmen  in  the  waiting  room  of  the  depot 
that  morning.  I  don't  know  whether  they  were  at  the  lunch 
counter  or  not.  I  heard  the  stockmen  talk  about  the  caboose, 
and  I  got  up  and  paid  for  my  breakfast.  I  recognized  Mr. 
Ducommon  and  Mr.  Hobbs." 

Then  follows  the  testimony  which  is  objected  to  of  this 
witness,  which  has  been  before  referred  to. 

Taking  this  evidence  all  together, — ^and  there  is  more 
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like  it, — we  think  there  was  a  sufficient  foundation  to  make  a 
primarfacie  case  of  conspiracy  justifying  the  admission  of 
the  testimony  complained  of. 

Furthermore,  the  transaction  in  question 

*'  feSae^ri^    ^*®  ^^*  *  single  act,  but  extended  over  some 

ofoonnected       ^^^^  ^^^  ^^  think,  taking  the  evidence  all 

together,  the  declarations  were  a  part  of  the 

res  gestae  of  that  transaction. 

The  judgment  is — Affirmed. 

Evans,  G.  J.,  Dsbmeb  and  Weaves^  JJ.,  concur. 


Wm.  J.  Stennbtt,  Appellee,  v.  Ruben  J.  Stbnnbtt  et  al.. 
Cross-appellants,  Frank  Stennett,  Intervener,  Appel- 
lant. 

wnxS:    Contract  to  Devise— Perfonnance— Evidence  Baqnlxed.  Con- 

1  tracts  to  eare  for  and  support  a  parent  in  return  for  the  parent's 
property  demands  proof  which  is  <Aear,  unequivocal  and  defimte, 
and  the  acts  said  to  constitute  performance  must  be  equally  clear 
and  definite  and  referable  eaBoluaively  to  said  contract.  Evidence 
reviewed,  and  held  insufficient  to  establish  the  contract  alleged. 

DESCENT  AKD  DISTBIBUTION:    Biglit  of  Inheritance    Waiver  by 

2  Contract — ^Validity.  A  contract  with  reference  to  a  mere  expec- 
tancy in  an  estate  may  be  valid;  and  in  such  case,  when  the 
descent  is  cast,  the  heir  is  estopped  to  deny  the  effect  of  his 
contract.  So  held  where  a  father  conveyed  lands  to  his  sons  and 
the  sons  agreed  to  accept  the  same  in  full  satisfaction  of  their 
interest  in  the  estate  of  their  father. 

DESCENT  AND  DISTBIBUTION:     Heirs— FreBomption  As  To  Is- 

3  sue — ^Evidence.  The  law  presumes  issue  from  the  fact  of  mar- 
riage. Therefore,  proof  that  certain  persons  are  the  only  sur- 
viving children  of  the  parent  does  not  establish  the  fact  thai 
they  ore  hie  only  heire,  when  it  appears  that  another  child  of  the 
parent,  once  married,  had  died  prior  to  the  parent. 

QtJIETINO  TITLE:    Demand  for  Quitclaim  Deed— Estate  Biftttezs — 

4  One  Deed  for  All  Heirs.  Where  certain  heirs  were  ruled  to  be 
obligated  to  execute  a  quitclaim  deed  to  certain  other  heirs. 
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part  of  whom  were  known  and  had  demanded  each  deed,  and  ! 

part  unknown,  it  is  deemed  preferable,  under  the  record,  to  re- 
mand the  cause,  in  order  that  all  the  heirs  may  be  determined  I 
and  be  made  grantees  in  such  deed,  even  though  a  general  quit-               ' 
claim  deed  to  the  known  heirs  might  possiblj  have  no  effect  on 
the  unknown  heirs. 

QUUJTUNO  TITLE:    Dflmand  fog  Qaitdatei  Deed— Ihreeiwtve  Demaafl 

5  — -Ooska  and  Attorney  Fees.  One  who  expects  to  impose  costs 
and  attorney  fees  bj  making  demand  for  a  quitclaim  deed  must 
see  to  it  that  he  demands  exactly  that  to  which  he  is  entitled. 
An  exoe89we  demand  may  defeat  his  purpose.     So  held  where  a 

part  of  tenants  in  common  demanded  a  deed  carrying  oil  the  I 

interest  of  the  grantors.     (Sec.  4226,  Code,  1897.) 

QUiKTlMO  TITLE:    Demand  for  Qnltdmlm  Deed— -Tenanti  In  Oooi-  | 

6  mon  aa  Gnuitee»— Joint  DemaiuL    A  demand  by  several  tenants 

in  common  for  one  quitclaim  deed  to  them  as  joint  grantees  may  | 

be  sufficient  to  impose  costs,  under  Sec.  4226,  Code,  1897. 

Appeal  from  Calhoun  District  Court. — P.  M.  Powers,  Judge. 

Satubday,  February  19,  1916. 

Degree  was  entered  dismissing  the  petition  of  interven- 
tion and  awarding  the  plaintiff  relief  as  prayed.  The  inter- 
vener and  defendants  appeal. — Modified  and  Remanded. 

Frick  &  Frick,  for  intervener,  appellant. 

L,  H.  Salinger  and  Brown  McCrary,  for  cross-appellants. 

E.  C.  Stevenson  and  Kelleher  &  Price,  for  appellee. 

Ladd,  J. — John  Stennett  died  intestate,  March  30,  1913, 
seized  of  the  NW  1/4  NE  %  of  Section  34,  the  N  Vg  SB  %  of 
Section  26,  and  the  SW  y^  NE  l^  of  Section  26,  in  Township 
86  N.,  of  R.  34  W.  of  5th  P.  M.  His  wife  had  departed  this 
life  some  time  before,  and  he  left  surviving  the  following 
children  only :  William  J.,  Frank,  Ruben  J.,  and  Charles  M. 
Stennett.  On  December  11,  1911,  the  deceased  entered  into 
a  contract  with  Ruben  and  Charles,  wherein  it  was  stipulated 
that: 
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''In  consideration  of  the  party  of  the  first  part  (John 
Stennett)  executing  a  warranty  deed  to  the  parties  of  the 
second  part  (Ruben  and  Charles),  to  the  Southwest  Quarter 
and  the  Southwest  Quarter  of  the  Northeast  Quarter  and  the 
East  Half  of  the  Southeast  Quarter  of  the  Northwest  Quarter 
of  Section  Thirty-four,  Township  Eighty-six  North,  Range 
Thirty-four  West  of  the  5th  P.  M.,  Iowa,  and  the  further  con- 
sideration of  the  releasing  of  the  parties  of  the  second  part 
from  all  claims  now  held  against  said  parties  of  the  second 
part  by  the  party  of  the  first  part,  the  parties  of  the  second 
part  hereby  agree  upon  their  part  to  pay  off  and  discharge 
the  $2,500.00  mortgage  to  Mary  E.  Stevens,  together  with  the 
interest  from  December  1st,  1911,  and  agree  to  pay  the  drain- 
age taxes  and  assessments  now  levied  or  to  be  levied  on  said 
described  land,  and  they  further  acknowledge  said  conveyance 
and  settlement  as  a  full  advancement  of  each  and  all  their 
interests  in  and  to  the  estate  of  John  Stennett,  and  hereby 
agree  to  release  and  relinquish  at  any  time  when  called  upon 
to  do  so  by  quitclaim  deed  or  otherwise  any  and  all  interests 
which  they  may  have  in  the  estate  of  John  Stennett  at  his 
death,  hereby  agreeing  to  quitclaim  and  relinquish  to  the  legal 
heirs  or  devisees  of  John  Stennett  as  the  case  may  be  any  and 
all  interests  in  and  to  his  real  estate  and  personal  property 
of  which  he  may  die  seized  or  possessed,  the  intention  being 
that  the  above  conveyance  shall  be  an  advancement  and  full 
settlement  of  all  the  interests  said  parties  of  the  second  part 
may  have  in  the  estate  of  John  Stennett  at  his  death." 

The  sons  also  agreed  to  pay  the  expenses  of  such  settle- 
ment by  way  of  fees  of  $50  each  to  the  respective  attorneys. 
All  three  signed  this  agreement,  and  on  the  same  day,  John 
Stennett  executed  to  Ruben  and  Charles  a  warranty  deed 
conveying  to  them  said  land  subject  to  the  mortgage  thereon, 
and  reciting  that  ''this  deed  is  made  as  the  advancement  of 
the  shares  or  interest  the  said  grantees  have  or  may  have  in 
the  estate  of  the  grantor''.  On  September  8,  1913,  William 
Vol.  1741a.— 28 
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and  Frank  caused  to  be  served  on  Ruben  and  also  on  Charles 
a  notice  addressed  to  each  separately  and  signed  by  both 
William  and  Frank,  ^^  requesting  each  to  execute  to  them  a 
quitclaim  deed  of  real  estate  of  which  John  Stennett  died 
seized  within  20  days  thereof",  tendered  to  each  $1.25  for 
the  expense  of  so  doing,  and  advised  each  that,  upon  failure 
to  comply,  action  to  quiet  title  would  be  brought,  under  Sec- 
tion 4226  of  the  Code.  Thereupon,  separate  suits  were  begun 
against  each  of  defendants,  praying  that  title  to  said  lands 
be  quieted  in  William  and  Frank,  and  that  the  contract  be 
specifically  performed.  These  suits  were  consolidated,  when 
Frank  filed  a  petition  of  intervention,  alleging  that  he  was 
made  plaintiff  in  said  suits  without  his  consent  and  would 
not  prosecute  as  such,  and  further,  that,  about  March  1,  1912, 
he  entered  into  oral  agreement  with  his  father,  John  Stennett, 
by  the  terms  of  which  he  was  to  use  and  occupy  the  N  %  SB 
y^  and  the  SW  14  NE  14  of  said  Section  26,  known  as  the 
home  place,  during  the  life  of  said  John  Stennett,  was  to 
care  for  him  and  pay  him  $3.00  an  acre,  if  his  father  should 
require  same,  and  by  which,  if  said  intervener  performed  his 
part  of  said  oral  contract,  the  said  real  estate  would  be  and 
become  the  property  of  this  intervener  upon  the  death  of 
said  John  Stennett;  and  that  he  (the  intervener)  had  folly 
performed  his  part  of  the  contract,  and  prayed  that  title  to 
said  land  be  quieted  in  him  against  the  other  parties  to  the 
action.  The  answer  of  William  put  these  allegations  in  issue 
and  averred  that  Frank  is  estopped  from  claiming  the  entire 
120  acres  of  land.  Later,  William  amended  the  petition  by 
alleging  himself  the  owner  of  an  undivided  half  interest  in 
the  160  acres,  and  prayed  relief  accordingly.  The  defend- 
ants, Ruben  and  Charles,  alleged,  among  other  things,  that 
the  deceased,  prior  to  his  death,  revoked  the  contract  with 
Buben  and  Charles,  and  that  it  is  void  as  against  public 
policy,  and  was  never  delivered. 

I.    The  issues  raised  by  the  petition  of  intervention  may 
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first  be  disposed  of.    Frank  had  lived  on  the  farm  with  his 

parents  32  months,  and  left,  owing  to  ill  health  of  himself 

and  wife.    He  returned  in  about  a  year  and 

*  tract'to devise:    four  months,  on  March  2,  1912.    His  mother 

Derf omi&xice  * 

evidence  had  died  in  the  meantime,  and  his  father  con- 

required. 

tinned  to  occupy  a  room  in  the  house  and 

lived  with  intervener's  family  until  his  death,  on  March  30, 

1913.    Was  there  an  oral  contract,  such  as  alleged,  and  did 

Frank  return  and  care  for  his  father  in  pursuance  thereof? 

The  rule  is  well  settled  that,  to  establish  such  a  contract,  the 

proof  must  be  clear,  unequivocal  and  definite,  and  that  the 

acts  said  to  constitute  performance  should  be  equally  clear 

and  definite  and  referable  exclusively  to  said  contract.   Chew 

V.  Holt,  111  Iowa  362 ;  Bevington  v.  Bevington,  133  Iowa  351 ; 

Boeck  V.  Milke,  141  Iowa  713. 

The  evidence  of  witnesses  indicative  of  an  unexecuted 
purpose  of  deceased  to  make  a  future  disposition  of  the  prop- 
erty "lends  little  countenance  to  the  idea  that  he  had  already 
made  such  a  definite  and  specific  contract  to  convey  as  to 
prevent  his  changing  his  mind  and  refusing  to  carry  out  the 
arrangement  if  he  saw  fit".  Boeck  v.  Milke,  supra;  McDonald 
V.  Bosom,  102  Iowa  419. 

The  tendency  of  most  of  the  evidence  was  to  prove  a  pur- 
pose on  the  part  of  deceased  that  Frank  should  have  the  120 
acres.  Such  evidence,  though  proving  a  favorable  disposition 
and  an  existing  design  to  bestow  the  property  on  the  claimant 
in  the  future,  is  entirely  consistent  with  the  nonexistence  of 
any  contract,  and  therefore  not  of  much  probative  force.  The 
testimony  of  but  two  witnesses  bore  directly  thereon.  One 
Sifford  swore  that  he  had  lived  on  the  farm  before  Frank 
returned;  that  he  had  a  conversation  with  John  Stennett,  in 
the  course  of  which  he  advised  him  (Stennett)  **to  get  Frank 
and  his  wife  back";  that  deceased  said  to  the  witness,  **The 
next  time  you  see  him,  you  have  a  talk  with  him  and  find  out 
if  he  would  come  back";  that  when  he  met  Frank  the  next 
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time,  he  told  him  what  had  occurred,  and  Frank  responded 
that  he  had  a  better  thing,  and  on  being  asked  ''What  would 
you  do?"  said  that  **if  he  could  get  oflE  up  there,  he  would 
go  down  there  and  pay  the  old  man  $3.00  an  acre  for  the  land 
and  keep  him  and  his  team  as  long  as  he  lived,  if  he  would 
get  that  place  when  the  old  man  was  through  with  it".  The 
witness  testified  further  that  he  told  John  Stennett  what 
Frank  had  said,  to  which  the  former  responded  that  ''if  he 
would  do  that,  he  ought  to  have  the  place",  and  said,  "You 
tell  Frank  that",  and  the  witness  informed  Frank.  It  wiU 
be  noticed  that  what  the  deceased  said  was  that  he  ought 
to  have  the  land  if  he  would  do  that ;  but  there  was  no  agree- 
ment shown,  even  through  this  witness. 

The  plaintiff's  case,  then,  necessarily  rests  upon  the  testi- 
mony of  one  Ben  Spore,  who  appears  to  have  lived  with  de- 
ceased during  the  winter  of  1911  and  1912,  and  testified  to 
having  been  there  when  Frank  talked  with  his  father  about 
moving  back,  and  that  "The  old  man  told  him  that  if  he 
would  come  down  there  and  take  care  of  him  the  rest  of 
his  life,  he  would  give  him  the  120  acres  when  he  was  through 
with  it,  the  home  place.  He  was  to  have  $3.00  per  acre  pro- 
vided that  he  called  for  it  and  Frank  was  not  to  pay  for  it 
until  he  asked  for  it.  Frank  told  him  he  would  come  down 
under  this  condition." 

Frank  moved  on  the  farm  about  the  2d  of  March,  and 
the  witness  left  the  next  day.  He  (the  witness)  testified 
further  that  the  deceased  used  the  term  "the  home  place", 
which  was  the  120  acres  in  controversy.  On  cross-examination, 
it  appeared  that  this  witness  had  been  stopping  with  Buben 
and  Charles;  that  during  the  previous  year  and  a  half,  he 
had  been  in  six  different  states,  drifting  from  place  to  place ; 
and  that,  ever  since  he  "grew  up",  he  had  "wandered  from 
one  place  to  another",  except  when  he  made  his  headquarters 
with  Ruben  and  Charles.  His  credibility  was  further  some- 
what impaired  by  the  testimony  of  William's  wife,  that  Spore 
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had  said  to  her  at  the  time  and  place  mentioned  in  questions 
to  Spore,  in  response  to  an  inquiry  of  him  whether  he  had 
heard  Frank  ask  or  demand  a  deed  to  the  home  place  of  his 
father,  that  Grandpa  answered,  ^'Not  by  a  damn  sight;  that 
any  fool  or  stranger  would  come  into  the  home  place  if  he 
could  get  a  deed  to  it;  .  .  .  that  if  Frank  came  back, 
he  would  have  to  come  back  as  a  renter."  Moreover,  there 
is  much  in  the  record  indicating  the  claim  of  Frank  to  have 
been  an  afterthought.  Thus,  he  signed  the  notices  demand- 
ing quitclaim  deeds  from  Ruben  and  Charles  to  him  and 
William,  and  made  no  objection  to  the  statement  of  the  attor- 
ney indicating  that  if  quitclaim  deeds  could  not  be  procured 
through  another  attorney,  he  would  begin  suit.  He  gave  the 
attorney  the  description  of  the  real  estate,  and,  upon  saying 
he  could  not  qualify  as  surety  on  the  bond  of  William  as 
administrator  of  the  estate  of  deceased,  was  informed  by  the 
attorney  that  he  was  owner  of  an  undivided  one  half  of  the 
160  acres  left  by  his  father,  and  immediately  signed  and 
qualified.  Again,  he  agreed  to  continue  in  possession  at  a 
rental  of  $3.00  an  acre  and  admitted  owing  a  balance  of  $240 
as  rent  for  the  year  previous  to  his  father's  death.  According 
to  William,  he  expressed  his  dissatisfaction  because  the  farm 
was  not  left  to  him,  but  did  not  mention  any  agreement  with 
his  father  until  in  November,  1913,  when  he  refused  payment 
of  rent.  Frank  insisted  that  he  told  William  of  the  alleged 
agreement  in  the  spring  and  testified  to  having  agreed  with 
Buben  and  Charles  that  if  their  contract  with  deceased  were 
broken,  he  would  convey  to  them  his  interest  in  the  40  acres, 
and  that  they  would  quitclaim  to  him  their  interest  in  the 
120  acres  constituting  the  home  place.  Enough  has  been  set 
out,  without  alluding  to  other  items  of  evidence,  to  have  justi- 
fied the  trial  court  in  rejecting  the  intervener's  claim.  If  Mrs. 
Stennett  is  to  be  believed,  Spore  was  impeached ;  for  he  was 
unable  to  recall  whether  he  made  the  statement  to  her.  More- 
over,  his  mode  of  life  was  such  as  to  throw  doubt  upon  his 
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credibility.  Add  to  this  the  equivocal  attitude  of  the  inter- 
vener, and  it  may  safely  be  said  that  the  proof  falls  far  short 
of  being  of  the  character  exacted  by  the  rules  of  evidence  in 
such  cases,  and  there  was  no  error  in  dismissing  the  petition 
of  intervention. 

IL    Charles  and  Buben  Stennett  insist  that  the  contract 
was  and  is  void  as  against  public  policy,  testamentary  in  char- 
acter, and  in  conflict  with  the  statutes  of  descent.    In  Jane$ 
V,  Jones,  46  Iowa  466,  such  an  agreement  was 
^'  mm^MUTiw:     ^P^^^d  as  a  valid  contract,  and  it  was  held 
•  linSeruance:       t^*^»  ^P^^  descent's  being  cast,  the  instni- 
Snu-actf  ment  took  effect  and  operated  by  way  of  es- 

toppel. This  conclusion  necessarily  disposes 
of  the  above  criticisms.  That  case  has  been  followed  by 
Rickey  v.  Rowland,  130  Iowa  523 ;  Molly  v*  MaUy,  121  Iowa 
169,  and  Betts  v.  Harding,  133  Iowa  7,  leaving  undecided  only 
whether  the  transfer  of  the  estate  in  expectancy  must  be,  in 
order  to  be  valid,  with  the  ancestor's  knowledge  and  ac- 
quiescence. We  are  not  inclined  to  reconsider  the  question; 
and,  as  the  contract  here  was  at  the  instance  of  John  Sten- 
nett, deceased,  and  he  performed  his  part,  these  parties  are 
without  excuse  for  their  refusal  to  carry  out  their  part  of 
the  agreement.  The  suggestion  that  they  were  in  some  man- 
ner coerced  is  without  foundation  in  the  record. 

m.    It  is  contended  further  by  counsel  for  Buben  and 

Charles  that,  though  they,  with  WiUiam  and  Frank,  are  the 

only  surviving  children  of  deceased,  the  evidence  fell  short 

of  proving  them  the  only  heirs.    As  said  in 

8.  DB8CBNT  AND      Skinner  v.  Fvlton,  39  111.  484,  proof  that  cer- 

DI8TRIBUTION:  , 

heirs: pro-  tain  pcrsons  are  the  only  children  who  sur- 

sumption  as  '^  "^ 

evidence.  vivcd  their  father  does  not  establish  the  fact 

that  they  are  his  only  heirs.  It  may  be  that 
the  ancestor  had  other  children  who  died  before  he  did,  leav- 
ing issue  who  survived  their  grandfather.  It  should  be  shown 
whether  he  left  such  grandchildren,  and  leave  the  law  to 
decide  who  are  the  heirs. 
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It  appeared  that  a  twin  brother  of  William's  died  about 
ten  years  previous  to  the  trial,  and  that  a  sister,  Mary,  de- 
parted this  life  in  1881,  after  having  married.  Though  the 
law  presumes,  in  the  absence  of  evidence  to  the  contrary,  that 
an  intestate  has  left  heirs  capable  of  succeeding  to  his  estate, 
there  is  no  presumption  as  to  who  they  'are,  and  as  all  are 
single  when  young,  this  status  will  not  be  presumed  to  have 
been  changed.  But  the  sister  had  been  married,  and  from 
this  fact,  the  law  raises  the  presumption  that  she  left  issue 
surviving.  Skinner  v,  FuUon,  9upra;  Faulkner  v.  WUUman, 
(Ky.)  16  S.  W.  352;  Stinchfield  v.  Emerson,  52  Me.  465  (83 
Am.  Dec.  524) ;  Posey  v.  Hamon,  10  App.  D.  C.  496.  Whether 
this  is  a  presumption  of  law  or  an  inference  to  be  drawn 
from  the  fact  of  marriage  is  not  material  to  determine;  for 
in  either  event,  the  record  contains  nothing  tending  to  over- 
come it.  The  four  sons  were  not  shown  to  have  been  the  only 
heirs. 

IV.    Ruben  and  Charles  had  acknowledged  the  convey- 
ance to  them  by  deceased  ''as  a  full  advancement  of  each  and 
all  their  interests  in  and  to  the  estate  of  John 
*'  dSSSd?<5?'^'  Stennett",  and  agreed  to  "quitclaim  and  re- 
3e^!^Mitate       Hnquish  to  the  legal  heirs  or  devisees  of  John 
a^ed  for'au"^      Stcnnett  as  the  case  may  be  any  and  all  inter- 
ests in  and  to  his  real  estate    .     .    .    of  which 
he  may  die  seized".    A  conveyance  was  made  by  deceased  to 
these  sons  at  the  same  time,  and  the  contract  recites  that  the 
intention  was  that  this  ''shall  be  advancement  and  full  settle- 
ment of  all  the  interests"  the  sons  may  have*  in  the  estate 
of  the  father  at  his  death.    Moreover,  the  deed  to  them  recites 
that  it  is  such  advancement.    To  heirs  other  than  Ruben  and 
Charles,  the  latter  should  have  conveyed  any  interest  they 
had  in  the  land.     Though  on  the  face  of  the  record  they 
appeared  to  share  the  estate  of  deceased  with  the  other  heirs, 
William,  Prank  and  the  issue  of  Mary,  if  any,  were  the  equit- 
able owners;  and  as  the  issue  of  Mary  were  parties  neither 
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to  the  demand  nor  suit,  their  share  could  not  be  affected  by 
any  conveyance  Ruben  and  Charles  might  have  made;  and 
even  though  there  may  have  been  living  issue  of  Mary,  they 
were  not  relieved  from  executing  quitclaim  deeds  to  such  of 
the  heirs  as  required  these  under  the  contract,  by  the  fact  that 
no  claim  thereto  was  made  by  another  or  others.  But  the 
demands  for  quitclaim  deeds  made  by  William  and  Frank 
were  for  the  entire  quarter  section  of  land,  and  not  for  parts 
thereof  belonging  to  them.  Undoubtedly,  instruments  might 
have  been  drawn  which  would  have  carried  the  legal  title 
appearing  in  the  names  of  Ruben  and  Charles  to  their  two 
brothers,  and  yet  saved  that  which  would  appear  to  be  proper 
to  convey  to  the  issue  of  Mary,  and  possibly  quitclaim  deeds 
to  the  entire  land  might  not  have  affected  any  interest  be- 
longing to  such  issue.  As  the  issue  of  Mary,  however,  is  only 
presumed,  and  as  the  title  to  the  land  may  and  should  be 
settled  in  the  one  suit,  we  deem  it  preferable  that  the  cause 
be  remanded,  in  order  that  additional  evidence  may  be  ad- 
duced and  all  the  heirs  of  the  deceased  be  definitely  ascer- 
tained and  a  decree  be  entered  accordingly. 

V.    The  court  taxed  attorney's  fee  in  favor  of  plaintiff's 

attorney  in  the  sum  of  $160,  and  to  this  these  appellants 

except,  on  the  several  grounds:    (1)   That  the  demand  for 

quitclaim  deeds  was  by  William  and  Frank 

^'  ttSi?  demand    i^i^^ly*  though  they  were  tenants  in  common, 

d*^"  excelSive  ®*^^  holding  title  in  severalty,  and  each  must 

and  attorney^    have  prosccuted  separate  causes  of  action  to 

***■  enforce  the  contract;  (2)  the  tender  of  $1.26 

for  expense  of  executing  deed  was  insufficient,  inasmuch  as 

William  and  Frank  held  title  in  severalty,  and  each  should 

have  tendered  the  amount;  (3)  the  defense  was  in  good  faith 

and  no  fees  should  have  been  taxed;  and  (4)  the  amount 

was  in  excess  of  that  authorized  by  Section  4226  of  the  Code. 

The  demand  was  for  a  "quitclaim  deed  to  William  J. 

Stennett  and  Frank  Stennett  for  the  following  described  real 
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estate",  describing  it,  and  this  w^  made  on  Ruben  and 
Charles  separately,  and  the  fee  of  $1.25  ten- 
**  Tm5?d«nand    ^®^®^  *^  each.    Under  the  contract,  they  were 
JSe3Y*ten5jit»      bound  to  quitclaim  to  the  heirs  of  deceased 
a^^nteM:       Other  than  themselves.    This  did  not  require 
™  that  they  should  execute  a  separate  deed  to 

each,  but  one  deed  to  all  would  have  sufficed.  A  conveyance 
to  several  tenants  in  common  as  grantees  in  one  deed  would 
have  passed  to  them  the  interest  of  each  quite  as  effectually 
and  accurately  as  though  a  deed  of  an  undivided  fractional 
part  were  executed  to  each  of  such  tenants  separately.  As 
one  deed  would  have  sufficed  for  all  purposes,  the  joint  de- 
mand by  the  tenants  in  common  complied  with  the  require- 
ment of  Section  4226  of  the  Code.  The  demand,  as  said,  was 
for  quitclaim  deeds  of  the  entire  estate  apparently  in  Ruben 
and  Charles  to  Frank  and  William.  The  evidence  failed  to 
show  that  they  were  the  only  heirs  other  than  defendants, 
or  that  they  were  entitled  to  deeds  such  as  they  demanded. 
Moreover,  Frank,  who  signed  the  demand,  withdrew  as  plain- 
tiff, and  as  intervener  asserted  ownership,  independent  of  the 
contract,  to  120  acres.  The  statute.  Section  4226  of  the  Code, 
is  penal  in  character  (Lawless  v.  Stamp,  108  Iowa  601),  and 
therefore  is  to  be  somewhat  strictly  applied,  and  it  is  not 
exacting  too  much  to  require  that  the  demand  be  for  a  quit- 
claim such  as  the  party  on  whom  served  may  properly  execute. 
The  taxation  of  such  fees  is  discretionary  (CaUier  v.  Wetmoref 
164  Iowa  344),  and  in  view  of  the  nature  of  the  demand  and 
proof  and  the  assertion  by  the  intervener  of  ownership  of  the 
120  acres,  we  are  inclined  to  the  opinion  that  the  circum- 
stances were  such  that  attorney  fees  should  not  have  been 
taxed  against  defendants.  One  half  of  the  costs  will  be  taxed 
against  the  intervener,  one  fourth  thereof  against  plaintiff, 
and  the  remainder  against  defendants.  The  decree  will  be 
modified  accordingly,  and  the  cause  remanded  for  procedure 
not  inconsistent  herewith. — Modified  and  Bemanded. 

EvANB^  C.  J.,  Gatnob  and  Saunoeb,  JJ.,  concur. 
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P.  E.  Tbue,  Plaintiff,  v.  Hon.  Francis  M.  Hunter,  Judge, 

Defendant. 

INTOXIGATIKa  LIQUOBS:    Injunction— Oontempt^—ETldeiice.  Evi- 

1  dence  reviewed,  and  held  sufficient  to  justify  a  judgment  of  con- 
viction for  violating  an  injunction  against  the  sale  of  intozieat- 
ing  liquors. 

INTOXIGATIKa  LIQUORS:    Presumption— Liqiiozs  In  Private  Beei- 

2  dence.  The  finding  of  intoxicating  liquors  in  a  private  dweUing 
house  of  a  person  not  keeping  a  tavern,  public  eating  house, 
grocery  or  other  place  of  public  resort,  raises  no  presumption 
of  illegal  sale  or  keeping  for  sale. 

Certiorari  to  WapeUo  District  Court — ^P.  M.  Hunter,  Judge. 

Saturday,  February  19,  1916. 

The  plaintiff  herein  was  charged  with  a  violation  of  a 
liquor  injunction,  was  convicted  and  fined,  and  thereupon  sued 
out  a  writ  of  certiorari. — Affirmed. 

Ernest  R.  Mitchell,  for  plaintiff. 

Elmer  K,  Daiigherty,  for  defendant. 

Gaynor,  J. — This  is  an  action  in  certiorari  to  test  the 
legality  of  the  action  of  defendant  in  fining  plaintiff  for 
contempt  of  a  liquor  injunction.  It  appears  that,  on  the  26th 
day  of  August,  1914,  a  decree  of  injunction  was  duly  entered, 
perpetually  enjoining  and  restraining  this  plaintiff  from  the 
illegal  traffic  in  intoxicating  liquors  on  the  premises  described 
in  the  complainant's  petition  and  elsewhere  in  the  judicial 
district;  that  this  decree,  thereafter,  and  at  the  time  of  the 
commencement  of  the  contempt  proceedings,  was  in  full  force 
and  effect,  with  the  full  knowledge  of  the  plaintiff.  On  the 
19th  day  of  June,  1915,  an  information  was  filed  before  the 
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defendant  judge,  charging  the  plaintiff  with  a  violation  of 
said  injunction*  The  judge  thereupon  ordered  a  warrant  to 
issue  for  the  arrest  of  the  defendant  (this  plaintiff),  and  he 
was  brought  in  on  the  same  day  to  answer  the  charge.  He 
answered,  denying  all  the  allegations  of  the  complaint.  On 
the  21st  day  of  June,  1915,  the  cause  was  heard  before  said 
judge,  and  he  found  the  plaintiff  herein  guilty  of  contempt, 
as  charged.  The  plaintiff  was  thereupon  fined  and  ordered 
committed  to  the  jail  until  the  fine  was  paid,  not  to  exceed 
the  statutory  time.  He  sued  out  the  writ  to  test  the  legality 
of  said  action. 

The  contention  here  is  that  the  evidence  submitted  to  said 

judge  did  not  justify  the  finding  that  the  defendant  (this 

plaintiff)  was  in  contempt  of  court,  and  did  not  justify  the 

court  in  assessing  a  penalty  as  for  contempt. 

1-  JJSSSfltS?*     '^^  burden  was  on  the  State  to  prove  the 

{SSt?ek?''''     charge  made,  to  wit,  that  the  defendant  in 

^^^  said  proceedings  (plaintiff  herein)  did  in  fact 

violate  the  injunction,  as  alleged  in  the  complaint. 

The  evidence  tends  to  show  that  the  defendant  is  a  mar- 
ried man,  and  resides  in  what  is  known  as  No.  616  West 
Mechanic  Street;  that  he  is  a  man  of  leisure  and  dresses  well; 
that  he  has  not  been  working  at  anything  for  over  a  year; 
that,  prior  to  the  issuance  of  the  injunction  against  him,  he 
had  been  in  the  saloon  business,  connected  with  the  saloon 
business;  that  he  was  engaged  in  the  liquor  business  with 
Dennis  Maloney  up  to  about  the  21st  day  of  June,  1914. 
Dennis  Maloney  resides  at  the  comer,  and  in  what  is  known 
as  No.  602  West  Mechanic  Street.  Mrs.  Ennis,  referred  to  in 
the  testimony,  lives  at  No.  608  West  Mechanic  Street,  and 
owns  the  lot  at  No.  612.  On  the  rear  end  of  plaintiff's  lot  is 
a  bam.  On  the  rear  end  of  Mrs.  Ennis 's  lot,  at  No.  608,  is  an 
old  unoccupied  shed. 

On  the  Friday  preceding  the  trial,  the  chief  of  police  of 
the  city  and  another  officer  made  a  search  of  plaintiff's  resi- 
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dence,  and  found  a  sackful  of  beer  there  at  the  head  of  the 

stairs  entering  the  cellar.    They  searched  the 

2.  iNToxicATiNo     housc  aud  cellar,  but  found  nothing  further. 

LIQUORS :  pre- 

fi™ors1S*  ri-  '^^^y  ^^^^  informed  by  Mrs.  True,  plaintiff's 
vate^lsidence.  ^fe^  that  the  beer  belonged  to  her;  that  she 
was  in  ill  health  and  she  kept  it  for  her  own 
private  use.  The  finding  of  this  beer  in  the  residence  of  the 
plaintiff  raised  no  presumption  that  it  was  kept  for  sale  in 
violation  of  law.  See  Section  2427  of  the  Code  of  1897,  which 
reads: 

''The  finding  of  the  same  in  unusual  quantities  in  a 
private  dwelling  house  or  its  dependencies  of  any  person 
keeping  a  tavern,  public  eating  house,  grocery  or  other  place 
of  public  resort,  shall  be  presumptive  evidence  that  such 
liquors  are  kept  for  illegal  sale." 

The  plaintiff  comes  within  none  of  the  inhibited  classes. 

After  searching  the  house,  these  officers  say  they  saw  a 
path  leading  from  plaintiff's  bam  over  through  Mrs.  Ennis's 
yard,  that  had  been  recently  raked  with  a  rake;  that  it  had 
rained  the  night  before ;  that  they  found  the  raked  tracks  up 
across  Mrs.  Ennis's  yard,  across  No.  612  to  the  yard  where 
she  resided,  at  No.  608.  These  rake  tracks  led  to  an  old,  un- 
occupied building  on  the  back  of  Lot  608.  There  appears 
to  have  been  nothing  that  looked  like  liquor  in  the  room  of 
this  old  house ;  but  at  the  back  of  this  building  on  608,  they 
found  a  door  on  hinges,  raised  it  up,  and  found  31  sacks  of 
beer,  each  sack  containing  about  24  bottles.  This  old  place 
was  not  occupied  by  anyone.  It  was  an  old  building  on  the 
rear  end  of  Mrs.  Ennis's  lot,  at  No.  608.  We  take  it,  it  was 
standing  in  or  near  the  alley  back  of  her  home.  The  tracks 
they  followed  from  plaintiff's  house  in  reaching  this  extended 
from  a  bam  on  the  rear  end  of  plaintiff's  lot  to  this  shed  in 
which  beer  was  found.  The  search  was  made  about  two 
o'clock  in  the  afternoon.  There  is  no  evidence  that  plaintiff 
was  ever  seen  in  the  vicinity  of  this  building. 
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There  seems  also  to  be  a  vacant  building  on  Mrs.  Ennis's 
lot  at  No.  612.  About  three  or  four  weeks  previous  to  the 
search  hereinbefore  referred  to,  these  officers  found,  in  the 
old  building  at  No.  612,  in  the  cellar,  11  boxes  of  beer.  There 
is  evidence  that  men  were  seen  drinking  beer  on  the  railroad 
track  in  the  rear  of  these  lots.  Just  before  this  first  search 
was  made,  these  officers  ''saw  fellows  sitting  on  the  railroad 
dump  along  up  on  top  of  the  bank  near  the  track ;  these  fel- 
lows came  up  the  track,  and  two  men  went  back  to  Dennis 
Maloney's  place, — that  is.  No.  602, — ^and  right  back  to  Mrs. 
Ennis's  place,  608-612,  and  the  two  men  stopped  down  near 
the  dump  with  two  bottles  of  Golden  Grain  Belt  beer,  and 
when  they  saw  the  officers,  they  left  and  left  some  of  the 
beer  behind  them". 

It  appears  that  the  bottles  found  in  plaintiff's  house  were 
in  a  burlap  sack,  and  contained  Golden  Grain  Belt  beer ;  that 
the  beer  found  in  the  old  house  at  the  rear  end  of  Mrs.  Ennis's 
lot  was  in  the  same  kind  of  a  sack  and  was  the  same  kind 
of  beer.  It  appears  also  that  there  is  another  path  running 
from  Dennis  Maloney's  house  back  of  Mrs.  Ennis's  house. 
This  path  is  farther  down  in  the  rear  of  the  lots.  It  is  not 
far  from  the  railroad  track.  It  starts  about  50  feet  inside 
of  the  right  of  way,  and  the  witness  says  that  this  is  the  path 
that  had  been  recently  scratched  over  with  a  rake. 

The  officer  with  the  chief  gave  substantially  the  same  testi- 
mony. He  gave  the  further  testimony  that  when  he  was  up 
there,  the  day  before  the  search  was  made,  he  saw  indications 
of  persons  drinking  in  the  vicinity.  We  take  it  from  his 
further  testimony  that  this  refers  to  the  fellows  seen  by  the 
chief  drinking  beer  on  the  railroad  track.  He  further  testifies : 

*'I  have  seen  persons  carrying  packages  up  in  that  vicin- 
ity, not  around  Pearl's  place,  but  on  the  railroad  track.  I 
don't  know  where  they  came  from.  They  were  no  nearer  to 
True's  place  than  the  other  houses  in  the  street.  The  persons 
I  saw  drinking  beer  on  the  track  were  in  the  rear  of  Mrs. 
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Ennis's  property.  I  didn't  see  the  plaintiff  there  at  any  of 
the  times  that  the  searches  were  made,  but  he  has  the  reputa- 
tion of  being  a  bootlegger.'' 

One  Smith  testified  that  he  was  on  the  police  force,  and 
that  he  was  up  in  the  vicinity  of  the  plaintiff's  place  and 
saw  the  plaintiff  at  Dennis  Maloney's  about  12:30  at  night; 
that  there  was  a  sack  of  beer  in  the  room  plaintiff  was  in. 

''He  (plaintiff)  said  he  was  putting  some  on  ice  to  cool 
for  Sunday,  or  something  like  that.  I  told  him  I  had  a 
notion  to  call  the  wagon  and  take  him  and  the  sack  of  beer 
down  and  lock  them  up.  He  put  up  a  hard  luck  story  that 
Dennis  was  about  dead  with  consumption  and  that  he  was 
going  to  leave  town  the  first  of  the  month;  that  he  was  in 
debt  for  his  previous  fine  and  owed  the  undertaker,  and  didn't 
want  to  be  taken  down.  I  told  him  that  I  would  break  the 
beer  and  he  said  I  should  break  it,  and  so  we  carried  it  out 
and  got  a  rock  and  broke  it.  I  think  there  was  about  two 
dozen  bottles  in  the  sack.  The  beer  was  in  a  burlap  sack.  I 
think  it  was  Leisy  beer.  He  said  he  was  going  to  quit.  Plain- 
tiff was  not  the  only  one  I  saw  in  the  house.  Stone  Maloney 
was  there  on  the  couch  in  the  other  room.  Plaintiff  had  the 
reputation  of  selling  liquor.  I  have  seen  intoxicated  men 
around  in  the  vicinity  of  his  place  and  of  Dennis  Maloney's 
at  all  hours  of  the  night.  I  have  seen  persons  with  packages 
that  looked  like  they  might  be  beer.  I  could  not  say  that  it 
was.  I  searched  the  place  at  No.  612  along  about  the  last  of 
May  or  the  1st  of  April.  We  found  a  lot  of  beer  in  sacks 
and  a  twenty-gallon  keg  that  was  about  one  third  full  of 
whiskey.  The  beer  was  in  sacks  in  a  little  dugout.  The  floor 
was  loose,  and  we  went  down  between  the  joists.  This  was 
in  the  property  that  belongs  to  Mrs.  Ennis,  at  No.  612.  We 
searched  it  at  different  times,  but  never  found  any  liquor 
there  before.  I  have  not  seen  anyone  around  plaintiff's  place. 
I  have  not  seen  plaintiff  around  Dennis  Maloney's  place  since 
last  August,  except  this  one  time.  At  the  time  I  saw  him  at 
Dennis  Maloney's  place,  he  said  he  expected  to  quit  and  was 
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going  to  leave  town.  There  is  a  path  that  runs  from  the 
plaintiff's  place  east  past  the  rear  of  No.  612,  to  Dennis 
Maloney's  place.  It  does  not  go  any  farther  east  than  plain- 
tiff's." 

One  Lightner  testified  that  he  was  on  the  police  force; 
that  he  had  known  plaintiff  for  many  years;  that  he  had 
searched  his  place  and  adjoining  premises;  that  he  never 
found  any  liquor  in  his  place;  that  he  had  not  searched  his 
place  in  the  last  two  years;  that  he  searched  the  building  at 
No.  612,  with  the  chief  of  police,  and  found  12  sacks  of  beer 
in  the  basement  of  the  building. 

One  Dickerson  testified  that  Maloney  and  the  plaintiff 
had  been  together  bootlegging,  two  and  a  half  years  ago ;  that 
he  never  heard  of  True's  doing  anything  after  that. 

''The  house  in  the  rear  of  No.  608  is  Dennis  Maloney 's 
storeroom.  I  have  seen  Dennis  Maloney  around  there.  I  have 
not  seen  the  plaintiff  around  the  place  there  when  liquor  was 
sold.    Dennis  Maloney  has  plenty  of  it  and  sells  it." 

Witness  Harriman,  testifying  for  the  State,  says: 

''I  bought  liquor  of  the  plaintiff  when  he  was  in  the  saloon 
business.  That  was  a  long  time  ago.  I  have  not  bought  any 
of  him  since  that  time.  I  bought  from  him  at  Dennis 
Maloney 's  place  about  July  or  August."  (It  does  not  appear 
whether  this  was  before  or  after  the  injunction.  The  injunc- 
tion was  issued  on  the  26th  day  of  August.) 

From  the  way  this  abstract  presents  this  testimony,  it  is 
not  clear  whether  the  witness  said  he  bought  from  Dennis 
Maloney  or  the  plaintiff  at  Maloney 's  place. 

This  is  all  the  testimony  against  the  defendant. 

The  plaintiff  herein  was  called  in  his  own  behalf,  and 
testified  substantially  as  follows: 

**My  wife  and  I  have  been  keeping  boarders.  We  have 
two  table  boarders  and  one  that  stays  there  all  the  time.  I 
have  a  pretty  bad  reputation  in  this  town,  and  could  not  get 
a  job  here.  I  am  going  away.  Before*  I  got  mixed  up  in  the 
bootlegging  business,  I  was  a  hotel  clerk,  and  that  is  what  I 
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am  trying  to  do  again.  I  am  a  bar  tender,  but  would  rather 
be  hotel  clerk.  I  have  had  enough  of  the  liquor  business.  I 
was  at  Dennis  Maloney's  place  at  the  time  referred  to  by  the 
officer.  I  told  the  officer  that  Dennis  wanted  me  to  cool  some 
beer  for  him  for  Sunday.  I  told  the  officer  I  was  willing 
to  do  anything  to  keep  out  of  trouble ;  that  I  had  not  done 
anything.  He  asked  me  if  I  would  take  the  sack  of  beer  out 
and  break  it,  and  I  told  him  I  would,  and  did  so*  I  was 
engaged  in  the  liquor  business  with  Dennis  Maloney,  up  to  a 
year  ago.  I  told  the  officer  I  had  enough  of  it.  I  did  not  have 
anything  to  do  with  the  raking  of  the  path.  The  coal  shed 
referred  to  is  located  out  by  the  railroad  tracks.  I  did  not 
see  the  paths  that  were  scratched  up,  and  didn't  know  that 
they  were  there.  The  beer  I  got  for  Dennis  Maloney  was 
near  the  empty  house  at  612.  We  used  to  be  in  partnership. 
He  asked  me  to  come  over  and  put  some  beer  on  ice  for  him. 
He  has  been  sick.    I  have  not  worked  for  over  a  year." 

This  is  all  the  testimony. 

It  is  apparent  from  this  record  that  all  the  evidence  tend- 
ing to  inculpate  the  plaintiff  is  circumstantial.  We  are  asked 
to  say  that  the  district  court  erred  in  finding  the  plaintiff 
guilty  of  contempt  under  the  record  here  made.  This  we  are 
not  able  to  say.  The  record  discloses  that  the  sack  of  beer 
found  in  plaintiff's  home  was  Golden  Grain  Belt  beer;  that 
the  liquor  found  in  the  building  at  the  rear  of  No.  608  was 
Golden  Grain  Belt  beer;  that  the  beer  found  in  plaintiff's 
house  was  in  a  sack;  that  the  beer  found  at  the  rear  of  No. 
608  was  in  the  same  kind  of  a  sack;  that  there  was  a  path 
leading  from  the  rear  of  plaintiff's  home  to  this  building  at 
the  rear  of  No.  608,  in  which  this  beer  was  found;  that  the 
night  previous  to  the  afternoon  of  the  search,  considerable 
rain  had  fallen ;  that  the  path  had  been  raked ;  apparently  to 
obliterate  tracks ;  that  men  were  seen  in  the  neighborhood  of 
plaintiff's  home  frequently  in  an  intoxicated  condition;  that, 
on  the  night  referred  to  by  the  witness  Smith,  plaintiff  was 
found  at  12:30  at  night  in  Dennis  Maloney's  home  with  24 


Digitized  by  VjOOQ IC 


Feb.  1916]        In  be  Trusteeship  op  Clark.  449 

bottles  of  beer  in  his  possession;  that,  when  he  was  threat- 
ened with  arrest,  he  consented  to  have  the  beer  destroyed; 
that  he  got  this  beer  that  evening  from  No.  612,  the  place  in 
which  the  oflScers  had  found  12  cases  of  beer  and  a  keg  of 
whiskey.  He  claims  that  he  got  it  from  Dennis  Maloney, 
and  was  in  the  act  of  cooling  it  for  the  use  of  Dennis  Maloney 
over  Sunday.    The  sack  contained  24  bottles. 

The  record  shows  that,  prior  to  this  time,  he  had  been 
associated  with  Dennis  Maloney  in  the  bootlegging  business; 
that  Dennis  Maloney  had  plenty  of  beer  to  sell  and  was  selling 
it.  He  claims  that,  about  12 :30  at  night,  after  he  had  retired 
to  sleep,  he  was  called  by  Dennis  Maloney  to  his  house  to  get 
this  beer  and  put  it  on  ice  for  the  use  of  Dennis  Maloney  over 
Sunday.  He  does  not  say  that  Dennis  Maloney  told  him 
where  to  find  this  beer.  He  says  he  went  and  got  it  near 
the  empty  house  at  No.  612. 

No  one  of  these  circumstances,  in  itself,  would  be  suffi- 
cient to  justify  the  action  of  the  court;  but,  taking  all  the 
facts  disclosed  in  this  record,  with  the  admission  of  the  plain- 
ti£F,  when  found  in  possession  of  the  liquor,  ''that  he  was 
going,  to  quit  and  leave  town",  we  think  there  was  such  evi- 
dence as  lends  the  mind  to  an  abiding  conviction  that  the 
plaintiff  was  keeping,  or  aiding  in  the  keeping  of,  intoxicat- 
ing liquors  for  sale  in  violation  of  law,  at  and  in  the  place 
described  by  the  witnesses,  and  the  court  was  right  in  so 
finding. 

The  judgment  of  the  court  is  therefore — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


In  re  Trusteeship  of  Ed  L.  Clark. 

TRUSTS:     Management— Trustee  by  Will— Control  by  Court.    The 
1    expenditures  of  a  trustee  appointed  hy  will  are  not  beyond  Con- 
trol by,  the  probate  court,  even  thpugh  the  will  clothes  .^e  trus- 
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tee  in  Buob  matter  with  the  widest  t>0B8ible  diseretion.  But  each 
control  by  the  court  if  limited  to  (a)  saving,  (b)  enlarging,  or 
(c)  defending,  the  trust  itself.     (Sees.  225,  3293,  Ck>de,  1897.) 

PBINCIPLE  APPLnSD:  1.  A  will  created  a  trust  and  pro- 
vided that  the  trustees  should  "take  charge  of  and  control  such 
legacies  and  ...  to  hold  and  control  such  property  as  may 
seem  best  in  their  judgment  to  advance  the  interests  of  such 
legatee".  The  beneficiary  brought  an  action  to  compel  the 
trustees  (a)  to  file  proper  reports  and  (b)  to  allow  a  higher 
rate  of  interest  than  they  were  wiUing  to  pay.  Trial  was  had, 
and  the  relief  asked  was  granted. 

2.  The  said  beneficiary  also  had  a  contract  with  one  of  the 
trustees  individually,  under  which  he  was  to  have  a  certain 
tract  of  land.  The  land  was  sold,  and  the  beneficiary  claimed 
in  the  above  action  that  the  trustee  was  liable  0$  trustee  for  the 
amount  received,  and  the  court  so  held.  But  this  land  deal  was 
eutirely  foreign  to  the  trust;  and  on  appeal  it  was  held  that  the 
land  deal  was  no  part  of  the  trust.  The  trustees  refused  to  make, 
out  of  the  trust  funds,  any  allowance  to  the  attorneys  for  the 
beneficiary  for  their  services.  Held,  the  court  had  power  to 
enforce  such  allowance  in  so  far  as  the  services  had  relation  to 
enforcing  the  filing  of  reports  and  the  payment  of  interest;  that 
the  court  had  no  power  to  enforce  any  allowance  for  the  services 
relating  to  the  land  deal. 

TBTTSTS:  lCUiageiiMnt-*triiAiitlioiiied  Servicee— Allowance  by  Ooatt 

2  The  court  may,  in  a  proper  case,  compel  a  trustee  appointed  by 
will  to  make  an  expenditure  out  of  the  trust  funds  in  payment 
of  services  performed  in  preserving  and  protecting  the  estate 
itself,  even  though  the  services  were,  in  the  first  place  performed 
without  any  authorisation  by  the  court. 

APPBAL  AKD  EBBOB:    Bevlew-- Seope  and  Extent.    An  applica- 

3  tion  to  compel  trustees  under  a  will  to  make  an  allowance  to 
attorneys  for  services  rendered  to  the  beneficiary  of  the  trust  in 
preserving  the  trust  will  not  be  tried  de  novo  on  appeaL 

TEI7STS:     Management— Allowance  of  Attorney  Tb&b.    The  eonrt 

4  cannot  make  an  allowance  for  attorney  fees  out  of  trust  funds 
when  the  only  evidence  before  the  court  as  to  the  value  of  the 
services  was  expert  evidenoe  as  to  the  total  value  of  three  items 
of  services,  one  of  which  items  was  wholly  foreign  to  the  trust 

BVIDENOB:     Opinion— Value— Imiiroper  Indnaton  of  Tteta.     An 

5,7  opinion  as  to  the  total  unitemized  value  of  several  items  of 

service  is  wholly  nullified  when  it  appears  that  some  of  the 

items  included  in  the  estimate  are  material  but  wholly  unal* 

lowable. 
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PBINGIPLE  APPLIED:  Attorneys  were  employed  by  the 
beneficiary  of  a  trust  in  an  action  against  the  trustees  to  protect 
and  preserve  the  trust  itself.  The  attorneys  rendered  services, 
also,  in  one  feature  of  the  action,  which  were  wholly  foreign  to 
the  trust.  The  attorneys  asked  the  court  to  make  them  an  allow- 
ance out  of  the  trust  funds  for  their  services.  The  only  evidence 
as  to  the'  value  of  the  services  was  a  lump  sum  estimate  for  all 
the  services.  Held,  the  record  presented  an  entire  failure  of 
evidence  on  the  question  of  value. 

AFPEAIf  AND  EBBOB:    Bevlew— Scope— Petition  for  Behearlng.  A 
6    petition  for  rehearing,  in  a  pending  cause,  cannot  have  the  effect 
of  reaching  back  and  acting  as  a  rehearing  of  a  former  officially 
pablished  opinion  on  other  features  of  the  same  case. 

SVIDENOE:     Qpliiloii—Vfttae— Improper  Incltision  of  Facts. 
5,7 

Appeal  from  Monroe  District  Court. — D.  M.  Andebson,  Judge. 

Tuesday,  Novbmbeb  16,  1915. 

Beheabing  Denied  Tuesday,  Febbuabt  22,  1916. 

Ed  L.  Clabk  is  the  cestui  in  a  trust  created  by  the  will 
of  his  father,  whieh  appoints  trustees.  The  appellees,  attor- 
neys at  law,  were  made  an  allowance  out  of  said  trust  funds, 
without  the  consent  of  the  said  trustees.  This  appeal  brings 
up  the  validity  and  propriety  of  this  allowance. — Reversed 
and  Bemanded. 

D.  W.  Bates  and  John  T,  Clarkson,  for  appellants. 
John  F,  Abegglen  and  N.  E.  KendaU,  for  appellees. 

Salinoeb,  J. — The  father  of  Ed  L.  Clark  named  Grant, 
John  and  Homer  Clark  as  trustees  in  his  will.  In  so  far  as 
is  material  here,  that  will  provides  as  follows: 

''I  will,  direct  and  constitute   (named 

1-  SSSJSinent:     trustees)  without  bond  to  take  charge  of  and 

^^ntroi       control  such  legacies  as  may  come  to  Ed  L. 

by  ciurt  Q^^^  ^y  ^^^^  ^j  ^j^  j^y  j^  ^^  ^^  ^g^. 
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ment  to  hold  and  control  such  property  as  may  seem  best  in 
their  judgment  to  advance  the  interests  of  such  legatee,  and 
if,  in  their  judgment,  it  should  be  deemed  advisable  to  give 
said  legatee  control  of  said  estate,  they  are  empowered  to  do 
so." 

In  effect,  the  appellant  presents  that  the  trust  created  by 
the  will  is  so  absolute  as  that  no  court  and  no  person,  except 
the  trustees  named  in  the  will,  can  pay  for  any  services  out 
of  the  trust  fund  created  by  said  provision  in  the  will;  and 
that,  therefore,  the  trustees  being  unwilling  to  make  this 
pa3anent,  the  court  was  without  authority  to  compel  them  to 
make  it  inclusive,  of  necessity,  that  the  cestui  could  do  noth- 
ing by  way  of  contract,  and  have  no  services  performed  for 
him  which  would  authorize  a  court  to  allow  payment  to  be 
made  out  of  said  trust  fund.  It  is  contended,  as  it  must  be, 
that  whatever  the  power  of  the  court  over  trustees,  it  has 
none  over  such  as  are  appointed  by  the  person  who  creates 
the  trust,  and  not  by  the  court.  There  are,  however,  some 
concessions  which  somewhat  modify  this  contention.  The 
appellant  emphasizes  that  there  is  no  pretense  of  advance 
authority  from  the  court  to  carry  on  the  litigation  for  which 
allowance  was  finally  made.  In  appellant's  motion  to  dis- 
miss, it  is  said : 

''That  the  court,  and  no  other  person,  has  the  right  or 
jurisdiction  to  compel  the  turning  over  of  said  funds  to  said 
ward,  or  to  any  other  person."  (Ab.  39.) 

Finally,  it  is  said  in  argument  that  appellees  are  mis- 
taken in  saying  that  appellants  ''advance  the  proposition 
that  no  court  has  any  jurisdiction  to  examine  the  conduct 
of  the  trustees  in  relation  to  a  trust  fund,  nor  to  control  in 
any  manner,  or  to  any  extent,  their  administration  of  the 
trust  estate".  The  actual  claim  of  the  appellant  is^rhaps 
indicated  by  this  statement  in  argument: 

"The  complaint  is  that  the  court  has  no  right  to  ingraft 
burdens  upon  this  trust  fund  that  were  not  contemplated  by 
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the  one  who  created  the  trust,  were  not  authorized  by  anyone 
who  had  the  right  or  authority  to  authorize  them,  and  were 
not,  in  fact,  for  the  benefit  of  the  cestui  que  trust." 

It  is  provided  in  Sec.  225  of  the  Code  of  1897  that  the 
district  court  has  original  and  exclusive  jurisdiction  ''in  all 
matters  in  relation  to  the  appointment  of  executors  and 
trustees,  and  the  management  and  disposition  of  the  property 
of  and  settlement  of  such  estates".  And  Code  Sec.  3293  is 
that  ''trustees  appointed  by  will  or  by  the  court 
shall  be  subject  to  control  or  removal  by  it  in  the  same  man- 
ner, and  others  appointed".  While,  in  Perry  v.  Drury,  56 
Iowa,  at  67,  68,  there  was  refusal  to  control  trustees,  this 
was  based  on  the  proposition  that  the  persons  in  question  were 
not  to  be  regarded  as  trustees,  in  the  sense  of  the  Code  sec- 
tions just  referred  to;  and  it  was  held  that,  as  to  trustees 
within  such  statute,  a  court  of  equity  would  always  interfere 
if  the  trustee,  through  any  cause,  failed  to  properly  admin- 
ister trusts  conferred  by  will;  that  the  powers  of  the  court 
of  chancery  could  be  invoked  to  control,  restrain  and  energize 
him  in  the  discharge  of  his  duties;  and  that  he  might  be 
adequately  dealt  with,  even  to  the  extent  of  removal.  When 
trustees  refuse  to  act,  they  may  be  removed  by  the  court  and 
others  appointed  in  their  stead.  In  re  Estate  of  Petranek, 
79  Iowa  410.  In  Wolfe  v.  Jaffray,  88  Iowa  358,  364,  it  is  held 
that,  though  there  has  been  no  default  in  the  execution  of  the 
trust  as  to  payment  of  annuities,  and  though  nothing  further 
is  due  during  the  lifetime  of  a  named  person,  yet  a  court  of 
equity  will  grant  the  beneficiaries  protection,  on  the  groiind 
that  the  trustee  is  not  doing  his  duty,  or  is  doing  wrong  as 
trustee.  Of  course,  all  this  is  not  absolutely  in  point  here, 
but  does  tend  to  meet  the  contention  that  no  court  has  any 
control  over  the  administration  of  a  trust  by  will,  despite 
statutes  which,  in  terms,  give  the  district  court  sitting  in  pro- 
bate control,  even  to  the  extent  of  removal,  over  **  trustees 
appointed  by  will  or  by  the  court". 
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2. 

This  condition  of  statute  and  case  law  satisfies  ns  that 
the  courts  may,  in  a  proper  case,  control  the  action  of  trustees 
created  by  will.  It  cannot  be  that  the  creator  of  a  trust  by 
will  can  absolutely  exclude  the  courts  from  controlling  any 
and  all  expenditures  from  the  trust  fund,  or  from  making 
any  allowances  from  such  fund  except  upoii  the  consent  of 
the  trustees,  unless  a  citizen  of  the  state  has  the  power  to  set 
aside  its  laws.  To  give  the  maker  of  a  will  the  prerogative 
of  completely  ousting  the  courts  of  jurisdiction  in  the  premises 
is  to  allow  him  to  nullify  the  statute  provision  which  gives 
control  of  trustees  appointed  by  will,  even  to  the  extent  of 
removal.  If  the  king  can  do  no  wrong,  there  is  no  need  of 
law  to  punish  him  if  he  do  wrong.  If  whatever  the  trustee  by 
will  does  is  final,  and  may  never  be  the  subject  of  judicial 
challenge,  it  was  idle  to  make  statutes  permitting  him  not  only 
to  be  controlled,  but  to  be  removed.  If  he  is  the  absolute  and 
final  judge  of  what  may  or  may  not  be  done  with  the  trust 
fund  or  expended  therefrom,  when  could  a  case  arise  in 
which  the  court  could  exercise  control  over  him  and  his  ad- 
ministration;  when  could  there  be  occasion  to  use  the  power 
to  remove  himf  In  fewer  words,  the  testator  cannot  make  a 
will  which  makes  the  trustee  created  by  the  will  the  sole  judge 
of  the  propriety  of  expenditures  from  the  trust  fund,  without 
thereby  making  nugatory  the  statutes  which  allow  the  courts 
to  control  the  administration  of  trustees  by  will,  and  on  proper 
occasion  to  remove  them. 

Not  only  was  there  no  power  to  make  the  trustee  such 
absolute  master  of  the  trust  fund,  but  by  any  reasonable  con- 
struction the  testator  should  not  be  held  to  have  thus  intended. 
The  foundation  of  the  trust  is  the  feeling  that  the  trust  is 
necessary.  This  carries  with  it  the  desire  that  nothing  shall 
be  done  to  impair  its  efficacy;  that  all  things  necessary  to 
preserve  and  accrete  it  shall  be  done.    No  matter  how  much 
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confidence  the  creator  of  the  trust  had  in  the  trustees  named 
hy  hhn,  we  must  still  assume  that  this  confidence  was  not  a 
more  powerful  feeling  than  the  desire  that  the  trust  fund 
shotdd  be  saved  from  spoliation,  and  should  be  expended 
whenever  the  expenditure  would  benefit  the  object  of  the  trust. 
The  confidence  in  the  trustee  must  not  be  held  to  have  gone 
beyond  the  desire  to  make  the  trust  effective.  No  matter  how 
much  confidence  there  was  in  the  trustees  named,  we  should 
not  hold  that  the  maker  of  the  will  intended  that  they  might 
arbitrarily  refuse  to  sanction  an  expenditure  which  was  neces- 
sary, say,  to  keep  the  trustees  from  looting  the  fund.  The 
controlling  desire  is  expressed  by  the  words  of  the  will  that 
there  is  confidence  that  the  judgment  of  the  trustees  will  "ad- 
vance the  interests  of  such  legatee''. 

We  believe  it  to  be  reasonable  construction,  which  har- 
monizes all  the  factors  involved  in  this  controversy,  to  hold 
that,  while  the  court  may  control  the  administration  of  a 
trust  created  by  will,  it  may  do  so  only  in  a  proper  case ;  that, 
while  it  may  not  do  so  upon  a  mere  difference  of  judgment 
between  the  court  and  the  trustees,  it  may  intervene  and 
6ompel  expenditures  from  the  trust  in  whatsoever  is  by  the 
court  found  to  be  for  the  benefit  of  the  trust,  for  its  preserva- 
tion, and  to  shield  it  from  spoliation  or  gross  mismanagement. 
In  other  words,  where  such  a  trust  as  this  exists,  the  court  is 
not  authorized  to  make  allowances  therefrom  for  any  and 
all  purposes  that  may  be  deemed  by  it  to  be  a  just  and  proper 
expenditure,  though  general  equity  might  demand  the  pay- 
ment; it  may  not  arrogate  to  itself  the  legitimate  discretion 
of  the  trustees  so  as,  for  instance,  to  order  payment  for 
clothing  bought  by  the  cestui  which  the  court  thinks  a  rea- 
sonable purchase,  while  the  trustees  hold  to  the  contrary.  But 
this  is  all  consistent  with  the  limitation  heretofore  indicated, 
to  wit :  If  the  expenditure  be  to  save,  enlarge,  or  defend  the 
trust  itself,  the  statutory  power  referred  to  gets  its  applica- 
tion, and  within  those  limits  is  its  proper  scope. 
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3. 

Thus  we  agree  that  neither  directly  nor  indirectly  may 

that  be  done  which  destroys  or  injures  the  trust  created  by 

the  will,  but  hold  that  the  courts  have  power,  notwithstanding 

the  broadest  language  conferring  discretion 

2.  THUflTB :  man-     in  the  trustees  named,  to  order  payments  from 

agement :  un- 

authorixed  aerv-  the  trust  fund  in  what  we  have  indicated  to 

ices :  allowance 

by  court  be  proper  cases.    We  do  not  agree  that  any 

question  of  jurisdiction  is  involved.  For  il- 
lustration, if  there  be  power  to  make  allowance  for  services 
done  upon  advance  court  authorization,  there  is  power  of  al- 
lowance upon  ratification  of  what  has  been  done  without 
original  authorization. 

The  controlling  question  is  whether  payment  was  ordered 
for  what  is,  in  the  sense  referred  to  above,  for  the  benefit  of 
the  estate.  To  a  certainty,  some  of  the  services  rendered  were 
such.  Surely,  the  trustees  may  not  say  this 
*'  i^»^re\iew:  ^  ^^*  ^  when  part  of  what  resulted  from  the 
•^^  and  ex-  gerviccs  allowed  for  was  to  compel  them  to 
file  proper  reports  as  trustees,  and  to  allow 
a  higher  rate  of  interest  than  that  which  they  were  willing 
to  pay.  Surely,  a  good-faith  claim — and  nothing  indicates 
the  contrary — ^that  these  trustees  should  be  compelled  to  make 
a  proper  accounting,  and  an  attempt  to  recover  of  them  a  for- 
feiture for  failure  to  make  reports,  are  for  the  benefit  of  the 
trust  estate.  Surely,  trustees  found  wholly  or  partly  in  the 
wrong  should  not  be  heard  to  say  that  it  is  within  their  discre- 
tion whether  the  services  that,  in  part  at  least,  made  them 
properly  perform  their  duties,  should  be  paid  for  out  of  the 
fund  over  which  they  had  been  given  dominion  in  the  will. 
Merely  by  way  of  illustration — ^should  it  be  held  to  have  been 
intended  by  the  testator  that  if,  to  keep  alive,  his  son  needed 
$50  a  quarter,  and  the  trustees  named  refused  to  give  it,  and 
court  action  obtained  it,  the  trustees  should  be  allowed  to  veto 
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payment  for  obtaining  such  order  t  Equally  dear  is  it  that 
here,  as  elsewhere,  while  the  financial  value  of  the  benefit 
obtained  for  the  estate  is  to  be  taken  into  consideration  in 
making  an  allowance  for  the  services,  that  is  not  all  that  is 
involved,  and  something  must  be  trusted  to  the  trial  court  on 
whether  efforts  made  were  reasonably  and  justifiably  made, 
and  what  is  just  compensation  therefor,  even  though  it  trans- 
pire, at  the  end  of  proper  litigation,  that  the  financial  benefit 
is  not  as  large  as  is  desirable.  And  though  it  should  be  taken 
into  consideration  what  proportion  the  allowance  bears  to  the 
fund  upon  which  it  is  charged,  that  cannot  be  controlling. 
Granting  that  an  expenditure  from  a  trust  fund  is  justified 
and  merely  compensatory,  it  is  no  more  a  defense  for  the 
trustee  that  the  payment  of  a  just  debt  will  deplete  the 
treasury  than  is  the  same  defense  by  an  individual.  And 
we  cannot  review  such  allowances  as  this  de  novo. 

II.  But  without  resort  to  review  de  novo,  we  are  re- 
quired to  interfere  if  an  allowance  has  been  made  for  some- 
thing that  is  not  for  the  benefit  of  the  estate.  It  seems  that 
the  cestui  Ed  L.  made  a  contract  with  Homer  Clark,  who 
happens  to  be  a  trustee  under  this  will,  and  one  Frank,  who 
is  not  such  trustee,  for  labor  to  be  done  by  Ed  L.  for  these 
others.  It  was  agreed,  in  turn,  that  therefor  Ed  L.  should 
be  conveyed  a  piece  of  land.  Somehow  Frank  sold  this  land 
and  got  $3,200  for  it.  In  no  view  did  more  result  from  this 
than  that  Frank,  and  possibly  Homer,  owed  Ed  L.  $3,200, 
because  they  had  appropriated  the  proceeds  of  a  piece  of  land, 
when  those  proceeds  should  have  paid  Ed  L.  for  labor  done. 
One  item  of  service  allowed  for  is  the  obtaining  an  order,  in 
effect,  that  this  $3,200  was  chargeable  to  the  trustees  under 
the  will  as  "constructive  trustees".  The  court  below  thus 
held  that  the  40  acres  in  question,  which  had  been  sold  by 
Frank,  in  equity  belonged  to  Ed  L.,  and,  in  effect,  added  the 
proceeds  of  its  sale  to  what  the  trustees  were  chargeable  with. 
On  appeal  from  this  order,  we  held  that  this  was  an  exercise 
of  equitable  powers  which  the  probate  court  did  not  have, 
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and  we  remanded  with  direction  to  strike  this  item  as  being 
no  part  of  the  sum  put  in  the  hands  of  the  trustees  by  the 
will  of  the  testator,  the  father  of  Ed  L.  CSaric  See  In  re 
Estate  of  Clark,  151  Iowa  511,  519-521. 

On  what  theory  it  could  well  be  claimed  that  this  $3,200 
should  be  charged  to  the  trustees,  we  are  at  loss  to  under- 
stand, and  think  that,  though  this  was  done  below,  appellees 
may  fairly  be  held  to  an  anticipation  that,  if  an  appeal  were 
taken,  such  charge  to  the  trustees  could  not  be  sustained,  and 
think  that  any  attempt  to  charge  the  trustees  with  this  sum 
was  so  clearly  foredoomed  to  failure  as  that  appellees  should 
not  be  made  an  allowance  for  the  services  performed  in  this 
regard.  It  seems,  too,  that  services  for  others  than  Ed  L. 
Clark  are  included  in  the  allowance  made  to  appellees. 


As  we  have  said,  we  will  not,  as  an  abstract  proposition, 
review  this  allowance  de  novo.    Nor  is  it  required  that  we  do 
so  here.    A  reversal  must  ensue  without  such  review.    The 
testimony  on  values,  both  that  by  affidavit 
*'  maniSwnenf     ^^^  countcr  affidavit,  and  that  taken  orally 
Stoniey  1^.     ^^  *^®  hearing,  rests  upon  hypothetical  ques- 
tions, which  include  all  of  the  services  to  which 
we  have  referred.    It  is  impossible  to  say  what  value  the  wit- 
nesses would  have  testified  to,  had  some  or  any  of  the  items 
included  in  the  hypothesis  been  eliminated  therefrom.    The 
testimony  on  value  includes  the  services  in  said  litigation,  both 
in  the  trial  court  and  this  court,  with  reference  to  said  item  ol 
$3,200.    We  then  have  testimony  as  to  what  certain  services 
were  worth,  without  any  segregation  as  to  items  of  service.  By 
way  of  illustration,  we  know  what  the  wit- 
5.  evidbncb:         nesses  say  three  items  of  services  were  worth 

opinion :  value :     .        ,  _  .    -  ,       , 

improper  inciu-   m  the  aggregate,  but  are  not  informed  what 

•ionoifacU.  • 

is  the  value  if  some  one  of  these  items  be 
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eliminated.  Testimony  that  a  given  thing  is  worth  a  certain 
sum  if  named  things  were  done  becomes  no  testimony  if  some 
of  these  things  should  not  have  been  considered  by  the  wit- 
ness. Where  the  witness  says  that  it  is  worth  $100  to  do  three 
things,  and  it  becomes  a  question  what  two  of  them,  with  some 
particular  third  item  eliminated,  are  worth,  the  witness  has 
not  testified  upon  that  question  at  all.  He  has  said  what  three 
things  are  worth,  but  not  what  some  two  of  them  are.  It 
becomes  not  a  review  of  the  weight  of  evidence,  but  a  finding 
that  there  is  no  evidence  upon  which  the  court  below  could 
proceed  to  judgment. 

The  cause  must  be  reversed  and  remanded.  On  the  re- 
mand, the  district  court  will  proceed  to  take  testimony  on 
what  the  services  here  held  to  be  for  the  benefit  of  the 
estate  are  reasonably  worth,  upon  what  other  services,  if  any, 
tiius  beneficial  have  been  rendered,  and  their  reasonable  value, 
and  thereupon  will  make  allowance  in  accordance  with  what 
it  finds  by  such  evidence  is  justly  due. — Reversed  and  Be- 
manded. 

Deemer,  Ladd  and  Gaynob,  JJ.,  concur. 

SUPPLEMBNTAL  OPINION. 

Salingbb,  J. — I.    The  petitioner  bases  himself  on  two 
misapprehensions :  (1)  That  the  case  of  In  re  Estate  of  Clark, 
151  Iowa  511,  is  now  open  for  consideration,  as  it  would 
be  if  the  petition  for  rehearing  were  ad- 
*•  ^^T^ew:    ^iressed  to  that  case;  (2)  that  the  opinion  in 
fo^r^Mriw""    ^^^  instant  case  holds  that  a  claim  for  attor- 
ney  fees  is  not  sustained  unless  it  is  itemized 
and  each  item  proved,  as  in  the  case  of  a  grocery  bill.    It  may 
be  that  the  abstract  in  the  case  published  in  151  Iowa  war- 
rants the  daim  that  that  case  was  incorrectly  decided.    But 
that  question  is  foreclosed  on  this  application  for  rehearing. 
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On  it,  we  apply  the  case  as  it  was  decided,  and  do  not  look 
-into  its  record.  In  our  opinion  we  applied  that  decision  oor- 
rectly.  We  are  not  minded  to  recede  from  the  opinion  be- 
cause of  a  claim  that,  while  this  is  so,  we  should,  now  that  the 
earlier  case  is  first  challenged  on  this  rehearing  addressed 
to  this  case,  overrule  the  first  case. 

II.    There  is  nothing  in  the  opinion  to  justify  the  claim 

that  ''appellees  cannot  recover  unless  they  show  the  value  of 

each  separate  and  specific  service  rendered,  comprising  the 

whole.    In  other  words,  what  it  was  worth  to 

^'  ?^ionMraiue-   P^^P*^"^  *^®  ^^*^^»  ^^  ^^  petitions,  assemble 

SusTon?f  Scu.  ^^^  evidence,  conduct  the  trial,  etc.,  involved 

in  this  litigation  extending  over  a  period  of 

more  than  four  years ;  and  that  having  established  the  value 

of  each  individual  item  of  service  the  aggregate  is  to  be 

arrived  at  by  simple  addition.   And  on  the  other  hand,  if  they 

fail  to  connect  up  the  claim  by  each  successive  link,  they  must 

fail  on  the  whole.'* 

What  the  opinion  does  say,  and  clearly,  is  that,  if  testi- 
mony establishes  what  three  items  are  worth  in  lump,  and 
no  recovery  may  be  had  as  to  one  of  them,  there  is  no  evidenoe 
of  what  any  item  of  the  three  is  worth  by  itself,  and  hence  a 
total  failure  of  proof ;  that,  if  a  witness  sa3r8  three  things  to- 
gether are  worth  a  stated  sum,  and  one  of  them  may  not  be 
recovered  for  at  all,  the  witness  has  not  said  what  any  one 
of  the  three  is  worth,  separately. 

There  was  testimony  of  what  all  items  in  a  hypothetical 
question  were  together  worth.  Our  holding  is  that,  since  the 
answer  thereto  does  not  separate  the  items,  and  some  of  the 
items  may  not  be  recovered  for,  there  is  no  evidence  of  what 
any  single  item  covered  by  such  question  and  answer  is  worth. 

The  petition  is  overruled. 

Evans,  C.  J.,  Ladd  and  Qaynob,  JJ.,  concur. 
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John  Iiingo,  Appellee,  v.  Qbrtrudb  M.  Smith  et  al.,  Appel- 
lees, George  L.  Smith  et  al.,  Appellants. 

Helen  Eunice  Smith  et  al.,  Appellees,  v.  George  L.  Smith 
et  al.,  Appellants,  Millard  Smith  et  al.,  Appellees. 

Gertrude  M.  Smith  et  al.,  Appellees,  v.  George  L.  Smith  et 
al.,  Appellants,  Millard  Smith  et  al..  Appellees. 

WILLS:    Oonstnictioa— * 'Bwnalntng  Brothon  and  Sisten".    A  will 

1  provided:  (a)  that  the  widow  should  have  a  life  estate  in  a 
farm;  (b)  that  the  remainder  should  go  to  two  children  in  case 
they  outlived  the  widow  or  had  issue;  and  (e)  that,  in  ease  either 
child  died  prior  to  the  widow  and  without  issue,  the  share  of 
such  deceased  child  should  go  to  "the  remaining  brothers  or 
sisters ''.  Held  that,  where  one  of  such  remaindermen  died  before 
the  widow  and  without  issue,  the  clause  "remaining  brothers  and 
sisters"  included  the  surviving  remainderman. 

WILLS:    Oonstrnctioii— "Life  Interest".    "A  life  interest  in  and  to 

2  my  farm",  in  connection  with  a  subsequent  clause,  is  construed 
to  mean  "a  life  estate  in  the  use,  occupancy  and  control"  of  the 
farm. 

WILLS:    Semalxi4erB— Vested  (?)  or  Contingent  (?)^Preferenc6  of 

3  tbe  Law.  The  law  so  strongly  favors  the  early  vesting  of  estates 
that  it  regards  all  estates  as  vested  unless  a  condition  precedent 
is  so  clearly  expressed  that  the  estate  cannot  be  regarded  as 
vested  without  doing  violence  to  the  language  of  the  instrument. 
And,  if  possiblet  the  law  will  even  construe  words  of  seeming 
condition  as  having  no  .other  effect  than  to  postpone  the  time 
of  enjoyment. 

PRINCIPLE  APPLIED:  A  testator  gave  to  his  wife  a  life 
estate  in  a  farm,  and  to  his  two  youngest  sons,  the  remainder 
thereof,  equally,  "on  the  death  of  my  said  wife,  should  they 
outlive  her  or  have  issue;  but  should  she  survive  one  or  both  of 
said  children,  then  the  share  that  would  otherwise  have  gone  to 
such  child  shall  be  inherited  in  equal  shares  by  the  remaining 
brothers  or  sisters  living  or  having  issue".  The  said  wife,  both 
the  two  youngest  sons  (remaindermen)  and  five  other  children 
survived  testator.  (The  younger  remainderman  died  when  a  mere 
child,  and,  of  course,  issueless,  and  the  one  half  of  the  farm  which 
he  failed  to  take  passed  to  his  six  brothers  and  sisters,  one 
twelfth   to  each.)     The   older   remainderman  mortgaged  seven 
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twelfths  of  the  farm,  died  before  testator's  wife,  but  left  a 
widow,  and  three  children  bom  after  testator's  death.  The  eon* 
struetions  of  the  will  contended  for  were: 

1.  By  the  mortgagee  and  widow  of  the  remainderman:  That 
the  remainderman  took  a  vested  estate  on  the  death  of  testator, 
the  element  of  time  not  being  of  the  essence  of  the  devise,  but 
relating  solely  to  the  time  of  enjoyment  of  the  devise;  that  the 
happening  of  either  of  two  conditions  subsequent,  to  wit,  the 
remainderman's  (a)  outliving  the  testator's  wife  (his  mother) 
or  (b)  leaving  issue,  rendered  the  vested  estate  non-divestible; 
that  the  first  did  not  happen,  but  the  second  did;  that,  there- 
fore, his  estate  was  never  divested;  that,  therefore,  the  mort- 
gagee was  first  in  right,  the  remainderman's  widow  second,  the 
remainderman's  three  children  third. 

2.  By  the  remainderman's  three  children:  That  their  father's 
estate  was  contingent;  but  if  it  did  vest,  it  was  divested  by  his 
death  prior  to  that  of  his  mother;  and  that  the  words  of  the 
will,  **or  have  Msue",  were  words  of  substitution — that  is,  words 
which  substituted  them  as  devisees  in  lieu  of  their  father. 

3.  By  the  five  surviving  children  of  testator:  That  the  estate 
did  vest  in  the  older  remainderman  (their  brother),  but  was 
divested  by  his  death  before  that  of  the  testator's  wife;  and 
therefore  the  estate  passed  to  them  under  the  will,  just  as  the 
first  half  passed  to  the  testator's  six  children  when  tiie  younger 
remainderman  died. 

Held,  the  first  contention  was  correct. 


WILLS:  Cknuttmction— Words  of  Sab8tltiitioii^"Or  Bav« 
4  Words  cannot  be  given  the  force  and  effect  of  ''words  of  substi- 
tution ' ' — ^that  is,  words  substituting  another  or  others  as  legatees, 
in  case  the  first  legatee  fails  to  take — when  such  words  are  not 
employed  in  connection  with  other  words  purporting  a  gift  or  an 
intention  to  make  a  gift,  but  used  solely  in  defining  when  amd 
under  what  oircumaianceB  the  remainderman  shall  oowie  into  the 
enjoyment  and  poeseseUm  of  the  property, 

PBINCIPLE  APPLIED:     See  the  italicized  words  ''or  have 
issue"  under  Xo.  3. 

WILLS:     Oonstrncttoii— Defeasance  daiue— Manifest  OmlBSion.    It 

6  is,  in  effect,  suggested  that  the  construction  of  the  defeasance 
clause  of  a  will  might  require  the  insertion  of  a  clause  manifestly 
intended  to  be  inserted,  but  inadvertently  omitted. 

WILLS:    Oonatnietioii-^Onuit   of   Fee— Repugnant   Olaase— Bffeet 
6    The  clear  grant  of  a  fee  is  not  overthrown  by  a  subsequent 
clause  repugnant  thereto. 
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PBINGIPLE  APPLIED:    See  Par.  6  of  the  will,  and  compare 
the  elanfles  preceding  and  following  the  word  "buf 

Appeal  from  Page  District  Court. — O.  D.  Wheeleb,  Judge. 

Tuesday,  Pbbruaby  22,  1916. 

The  facts  appear  in  the  opinion.  The  surviving  children 
of  testator  appeal. — Affirmed. 

Denver  L.  WUson,  Thomas  W.  Keenan  and  Henry 
Howard,  Jr.,  for  appellants. 

TinUy,  Mitchell  dk  Pryor,  Earl  B.  Ferguson,  C.  B.  Barnes, 
and  Frederick  Fischer,  for  appellees. 

Ladd,  J. — ^The  will  of  William  A.  Smith,  Sr.',  deceased, 
was  admitted  to  probate  June  4,  1878,  and,  after  providing 
for  the  payment  of  debts,  a  monument  to  his  memory,  a  legacy 
to  the  eldest  son,  and  giving  personal  property  to  his  wife, 
proceeded: 

'^  (4)  I  also  give,  devise  and  bequeath  to  my  said  wife 
a  life  interest  in  and  to  my  farm  in  Grant  Township,  Page 
County,  Iowa,  being  the  southeast  quarter  of  Section  16, 
Township  69,  Range  39,  to  use  and  occupy  and  control  as 
her  own  during  her  natural  lifetime,  and  on  her  death  to 
descend  to  my  two  youngest  children,  William  A.  and  Marcus. 

''(5)  I  hereby  give,  devise  and  bequeath  to  my  two 
youngest  children,  William  A.  and  Marcus  Smith  aforesaid, 
during  their  minority,  a  home  and  good  common  school  edu- 
cation from  the  proceeds  of  my  farm  aforesaid,  so  long  as  they 
live  with  their  mother. 

"'(6)  I  also  give,  devise  and  bequeath  to  my  said  two 
ehildren,  William  A.  and  Marcus  Smith,  the  reversionary  in- 
terest in  and  to  my  said  farm,  which  they  shall  inherit  in  equal 
shares  on  the  death  of  my  said  wife  should  they  outlive  her 
or  have  issue;  but  should  she  survive  one  or  both  of  said 
children,  then  the  share  that  would  otherwise  have  gone  to 
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such  child  shall  be  inherited  in  equal  shares  by  the  remaining 
brothers  and  sisters  living  or  having  issue." 

The  clauses  following  dispose  of  a  colt  to  one  son  and 
bequeath  any  personal  property  remaining^  to  this  son  and 
three  daughters,  share  and  share  alike.  A  widow,  Helen 
Smith,  and  seven  children  survived  deceased;  but  Marcus 
Smith  died  January  22,  1879,  at  the  age  of  four  years,  and 
William  A.  Smith,  Jr.,  September  5,  1911,  when  thirty-nine 
years  old,  leaving  a  widow,  Gertrude  Smith,  and  three 
children,  Helen  Eunice  Smith,  bom  in  1893,  and  Jennie  May 
Smith,  bom  in  1896,  by  a  former  marriage,  and  Howard 
Smith,  bom  in  1909.  The  widow  of  testator,  Helen  Smith, 
died,  February  27,  1914.  On  April  27,  1909,  William  A. 
Smith,  Jr.,  his  wife  joining,  executed  a  mortgage  to  John 
Lingo,  covering  the  undivided  7/12  interest  in  the  160  acres 
of  land  disposed  of  in  the  clauses  of  the  will  quoted,  to  secure 
the  payment  of  $4,000  borrowed  of  him.  This  mortgage  be- 
came due,  and  suit  to  foreclose  was  begun.  A  son  of  testator, 
George  L.  Smith,  and  three  daughters,  Susan  Judkins,  Eunice 
Wise  and  Mayme  Howard,  intervened,  asserting  that  the  mort- 
gagor had  no  interest  in  the  land,  and  that,  on  the  death  of 
testator's  widow,  it  passed  to  them  and  another  son,  Millard 
Smith.  The  daughters  of  the  mortgagor  by  answer  denied 
that  William  A.  Smith,  Jr.,  ever  had  any  interest  in  the  land, 
and  alleged  that,  on  the  death  of  testator's  widow,  an  un- 
divided 7/12  thereof  passed  to  them  and- their  half  brother, 
Howard  Smith.  They  began  a  suit  in  partition,  so  alleging, 
and  asking  appropriate  relief;  and  on  the  same  day,  Gertrude 
Smith,  widow  of  William  A.  Smith,  Jr.,  and  the  guardian  of 
her  minor  son,  Howard  Smith,  filed  a  petition  praying  for  a 
construction  of  the  will.  These  several  actions  were  sub- 
mitted together  on  an  agreed  statement  of  facts.  The  right 
of  the  several  parties  depends  on  the  construction  to  be  given 
the  several  clauses  of  the  will.  As  Marcus  died  without  i^ue, 
prior  to  death  of  the  life  tenant,  all  agree  that  the  oae  half 
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of  the  farm  thereupon  was  'inherited  in  equal  shares  by  the 
remaining  brothers  and  sisters  living  or  having  issue '\ 

I.    The    ''remaining   brothers   and   sis- 
1-  JSSiui^?'*"       ters'*  were  those  other  than  **such  child''  dy- 
broSera  "wid      ^^8  before  the  life  tenant,  and  necessarily 
siBtcr.".  included  William  A.  Smith,  Jr.     Upon  the 

death  of  Marcus  then,  the  remainder  in  an  undivided  half  of 
the  farm  vested  in  the  six  children,  and  the  mortgage  covered 
William's  share  thereof,  or  1/6  of  said  undivided  l^,  or  1/12 
of  the  entire  farm. 

II.  The  gift  of  a  life  estate  in  the  farm  to  testator's 
widow  is  plain,  though  some  words  may  not  have  been  em- 
ployed in  their  technical  sense.     In  the  first  clause  quoted, 

the  devise  is  of  ''a  life  interest"  in  the  farm, 
^'  2SJtioS?°iife   describing  the  latter,  but  is  it  this  ''Ufe  inter- 
inurest".  ^^^jy  ^^^^  ^^^  is  **to  usc  and  occupy  and  con- 

trol as  her  own  during  her  natural  life",  or  is  it  the  farm! 
We  think  the  latter,  and  that  the  language  quoted  is  to  be 
construed  as  defining  or  describing  what  was  intended  by 
*'life  interest".  Certainly,  the  expression  *'a  life  interest" 
alone  means  no  more  than  some  ''interest"  during  someone's 
life,  and  affords  no  intimation  of  the  extent  of  such  interest. 
If,  however,  the  language  following  be  construed  as  defining 
what  was  intended  by  the  "life  interest"  given  his  surviving 
si)0use,  the  clause  becomes  definite  and  effective  in  disposing 
of  the  life  estates. 

III.  In  whom  is  the  title  to  the  remaining  undivided  half 
of  the  farm!    (a)  The  surviving  children  of  the  testator  say 
that  the  remainder  vested  in  William  and  Marcus  upon  tes- 
tator's death,  and  was  divested  on  the  hap- 

j.  wnxf.re-         pcning  of  a  condition  subsequent,  i.  e.,  the 

^t?^gint(7)-  death  of  the  life  tenant,    (b)   The  plaintiff 

SeuJw?^®^'       (mortgagee)  and  the  widow  of  William  agree 

that  the  remainder  so  vested,  but  argue  that, 

as  he  left  issue,  it  was  not  divested  by  the  condition  subse- 

VoL.  174  lA.— 30 
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qaent.  (c)  The  children  of  William  contend  that  the  re- 
mainder was  contingent,  and  that,  if  it  did  vest,  it  was 
divested  hy  the  death  of  William  before  that  of  the  life  tenant, 
the  widow,  and  in  either  event  title  passed  to  the  issue  of 
William  surviving. 

If  it  was  the  farm  that  the  widow  was  to  use  and  occupy, 
as  we  think,  then  it  was  the  farm,  rather  than  its  use  and 
enjoyment,  which  was  to  ''descend  to  my  two  youngest 
children,  William  A.  and  Marcus''.  This  construction  is 
strongly  confirmed  by  the  clauses  following,  according  these 
children  a  home  and  common  school  education  during  minor- 
ity, if  living  with  the  mother,  from  the  proceeds  of  the  farm, 
and  in  the  last,  disposing  of  ''the  reversionary  interest  in  and 
to  my  farm"  only  after  the  termination  of  the  life  estate  by 
the  widow's  death.  There  was  no  room  for  any  separate  use 
and  enjoyment  by  the  two  children ;  for  this  was  devised  to 
the  widow  during  her  life,  and  upon  her  death,  the  entire 
estate,  not  merely  the  use  and  enjoyment,  passed  to  those  en- 
titled to  the  remainder.  Though  not  expressed  by  technical 
words,  the  reasonable  construction  of  the  first  clause  quoted 
is  that  it  devised  the  life  estate  to  the  widow,  and  recited  at 
least  that  the  two  children  were  to  take  the  remainder.  The 
third  of  the  clauses  quoted  in  direct  terms  gives  the  remainder, 
though  misnaming  it  the  "reversionary  interest",  to  William 
A.  and  Marcus,  share  and  share  alike,  and  provides  that  they 
shall  take  it  precisely  as  in  the  first  clause,  i.  e.,  upon  the 
death  of  the  widow.  It  is  said  in  the  first  clause  that  the 
farm  is  "to  descend"  to  the  sons,  and  in  the  last,  that  "they 
shall  inherit".  Though  these  words  are  not  employed  in  a 
technical  sense,  they  do  indicate  an  intention  not  only  that 
these  children  take  directly  from  the  testator,  but  upon  his 
death.  In  event  of  intestacy,  the  descent  or  inheritance  is 
immediate  upon  death,  and,  as  used  in  this  will,  which  speaks 
as  of  the  date  of  testator's  death,  the  words  may  well  be  con- 
strued as  expressing  the  testator's  design  that  the  fee  pass 
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upon  his  death  to  William  and  Marcus.  Otherwise,  title  must 
have  stood  in  abeyance  pending  the  life  estate.  The  law  favors 
a  construction  that  a  remainder  is  vested,  rather  than  con- 
tingent, for  that  the  convenience  of  beneficiaries  and  the  in- 
terests of  society  are  opposed  to  tying  up  property  and  thereby 
withdrawing  it  from  the  ordinary  channels  of  commerce.  To 
this  end,  all  estates  will  be  regarded  as  vested  unless  a  condi- 
tion precedent  thereto  is  so  clearly  expressed  that  it  cannot 
be  regarded  as  vested  without  doing  violence  to  the  language 
of  the  will.  To  effectuate  this  rule,  words  of  seeming  condi- 
tion are,  if  possible,  to  be  construed  as  postponing  the  time 
of  enjoyment.  The  distinction  between  a  vested  and  con- 
tingent remainder  is  often  shadowy  and  difficult  to  ascertain. 
Definitions  of  these  are  to  be  found  in  many  previous  deci- 
sions, as  are  also  the  rules  by  which  they  may  be  distin- 
guished. See  Taylor  v.  Taylor,  118  Iowa  407;  Shafer  v. 
Tereta,  133  Iowa  342;  Archer  v.  Jacobs,  125  Iowa  467. 

In  BirdsaU  v.  Birdsall,  157  Iowa  363,  some  inaccuracies 
in  the  two  preceding  cases  are  corrected.  In  a  case  like  the 
one  at  bar,  the  test  is  whether  the  time  relates  to  the  enjoy- 
ment of,  or  is  of  the  substance  of  the  gift. 

In  Olsen  v.  Youngerman,  136  Iowa  404,  the  gift  was  con- 
strued to  be  within  the  well-established  rule  that,  where  the  gift 
is  implied  from  the  direction  to  divide  or  pay  at  a  future  time, 
the  gift  is  future,  not  immediate;  contingent,  not  vested. 
In  other  words,  where  the  gift  is  to  be  implied  from  the 
direction  to  divide  or  distribute,  it  necessarily  is  inseparable 
from  that  direction  and  must  partake  of  its  quality ;  so  that,  if 
one  is  contingent,  the  other  must  be.  See  McClain  v.  Capper, 
98  Iowa  145;  In  re  Kountz's  Estate,  213  Pa.  390  (62  Atl. 
1103) ;  In  re  Crane,  164  N.  Y.  71  (58  N.  E.  47) ;  McCartney 
V.  Osbum,  118  111.  403  (9  N.  E.  211). 

In  such  a  case  the  conditional  element  is  incorporated 
into  the  description  of  or  into  the  gift  to  the  remainderman. 
Gray,  Rule  against  Perpetuities,  Sec.  108;  Ducker  v.  Bumham, 
146  111.  9  (37  Am.  St.  135). 
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The  law  presumes  that  words  of  postponement  relate  to 
the  enjoyment  of  the  remainder,  rather  than  the  vesting 
thereof,  and  the  intent  to  postpone  the  vesting  of  the  estate 
must  be  clear  and  manifest.  Dale  v.  White,  33  Conn.  294; 
Heilman  v.  Heilnum,  129  Ind.  59. 

If  it  is  doubtful  whether  words  of  contingency  or  con- 
dition apply  to  the  gift  itself  or  to  the  time  of  enjoyment, 
they  are  to  be  construed  as  applying  to  the  latter.  Eldridge 
v.Eldridge,  9  Cush.  (Mass.)  516. 

.  Where  the  devise  is  to  the  remainderman  ''from  and 
after"  or  ''after"  or  "at"  or  "on"  the  death  of  the  life 
tenant,  or  words  of  like  import  are  used,  the  authorities  quite 
generally  declare  that  such  words  relate  to  the  time  of  en- 
joyment, and  that  the  remainder  is  vested.  Oingrich  v. 
Gingrich,  146  Ind.  227  (45  N.  E.  101) ;  Hersee  v.  Simpson, 
154  N.  Y.  496  (48  N.  B.  890) ;  Page  on  Wills,  Sec.  659.  This 
rule  was  applied  in  Shafer  v.  Tereso,  133  Iowa  342,  and  Jonas 
v.  Weires,  134  Iowa  47.  See  Haviland  v.  EwoUamd,  130  Iowa 
611,  and  Ducker  v.  Bumham,  146  111.  9  (37  Am.  St.  135). 
The  uncertainty  as  to  whether  the  remainderman  will  live 
to  come  into  actual  possession  does  not  make  the  remainder 
contingent,  for  that  is  an  uncertainty  which  attaches  to  all 
remainders.  It  is  not  the  certainty  of  possession  or  enjoy- 
ment which  distinguishes  the  vested  remainder,  but  the  cer- 
tainty of  the  right  to  future  enjoyment  if  the  remainderman 
lives  until  the  life  tenancy  terminates.  Archer  v.  Jacobs, 
125  Iowa  467.  The  language  of  wills  varies  so  greatly  that 
little  aid  is  obtained  by  comparison,  and  all  we  can  hope  to 
do  is  to  apply  the  canons  of  construction  established  by  long 
experience  as  accurately  as  may  be ;  and  in  so  doing,  we  have 
reached  the  conclusion  that  time  was  not  of  the  essence  of 
the  gift,  but  had  reference  to  the  enjoyment,  and  that  the 
remainder  vested  on  the  death  of  the  testator. 

IV.  As  said,  the  children  of  William  contend  that,  if 
the  remainder  did  vest  in  him,  it  was  divested  by  his  death 
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before  that  of  said  widow,  and  that  thereupon  the  estate 
passed  to  the  issue  of  William  then  surviv- 
*•  Sucuon?""  ^S'  This  necessarily  depends  on  the  signi- 
S?u?uo°n;'"OT  ficance  to  be  accorded  the  words  **or  have 
issue''  in  the  last  clause.  The  argument  in 
their  behalf  necessarily  proceeds  upon  the  theory  that  these 
are  words  of  substitution.  Were  they  employed  in  connec- 
tion with  others  purporting  a  gift  or  intention  to  give,  there 
would  be  some  ground  for  such  an  argument.  But  they  are 
used  in  defining  when  and  under  what  circumstances  the 
remainderman  shall  come  into  the  enjoyment  and  possession 
of  the  property.  This  is  to  happen  on  the  death  of  the  life 
tenant  on  either  of  two  conditions :  i.  e.,  if  the  remainderman 
William  outlive  her,  or  if  the  said  William  have  issue;  that 
is,  surviving  issue.  If  there  be  any  issue  at  that  time,  the 
estate  in  the  land  becomes  complete  by  the  termination  of 
the  life  estate. 

Appellees  argue  that  the  words  **have  issue"  relate  to  the 
fact  of  having  had  issue,  whether  any  survive  or  not ;  and  in 
numerous  testaments,  the  context  has  been  such  as  to  war- 
rant decisions  so  holding.  Others  are  construed  to  have  ref- 
erence to  issue  surviving,  depending  on  the  context  or  form 
of  expression.  Of  course,  if  William  were  dead,  he  could 
not  personally  take  over  the  possession  and  enjoyment  of 
the  remainder,  but  his  heirs  or  legal  representatives  might  do 
so  in  his  stead.  The  design  of  the  testator  seems  to  have 
been  that,  after  the  life  estate,  the  farm  should  pass  to  his 
descendants,  either  children  or  their  issue.  This  appears  from 
the  defeasance  clause,  as  well  as  that  under  discussion.  Con- 
ditions are  met  if  there  be  issue,  even  though  the  remainder- 
man himself  be  not  living.  The  pertinent  inquiry  was  not 
who  or  how  many  of  the  issue  there  were,  but  as  to  the  fact 
of  there  being  issue,  and,  if  there  were,  the  estate  passed  under 
the  laws  of  inheritance  from  William ;  otherwise,  to  the  living 
children  of  testator  or  their  issue.  If  the  words  ^'or  have 
issue"  be  not  so  construed,  they  are  meaningless. 


Digitized  by  VjOOQ IC 


470  Lingo  v.  Smith.  [174  Iowa 

One  of  the  accepted  canons  of  construction  is  that  all  the 

words  of  a  will  be  given  effect,  if  possible ;  for,  if  not  having 

some  purpose,  probably  they  would  not  have  been  inserted. 

Some  significance  is  claimed  for  the  word 

^'  SiJuo^d'e-     ''but'*,  following  these  words,  as  being  op- 

cfaurof^ani-  poscd  to  what  precedes.  As  language  was 
es  om  on,  ^^^  employed  in  a  technical  sense  or  with 
much  regard  to  the  ordinary  meaning  of  words,  a  design  to 
use  connectives  in  strict  accuracy  cannot  well  be  attributed 
to  the  testator.  He  could  not  well  have  intended  that  the 
right  to  enjoyment  and  possession  should  pass  to  the  remain- 
derman, and  at  the  same  time  that  the  estate  be  defeated  by 
the  condition  subsequent,  which  directs  that,  if  testator's 
widow  ''survive  one  or  both  of  said  children,  then  the  share 
that  would  otherwise  have  gone  to  such  child  shall  be  inherited 
in  equal  shares  by  the  remaining  brothers  and  sisters  living 
or  having  issue '^  As  the  heirs  of  William  acquired  an  estate 
in  fee  under  the  prior  provisions  of  the  will, 
••  JSucSon?"'       ^^^  ™^*  ^  treated  as  repugnant  thereto  and 

wS^r'       disregarded   (Section  684,  Page  on  Wills); 

clause: effect  ^^  ^^  ^^  condition  that  one  or  both  of  the 
diildren  died  without  issue  must  be  implied  as  a  part  of  the 
defeasance  clause.  On  reading  the  several  clauses  of  the 
will,  one  cannot  well  escape  the  inference  that,  in  addition 
to  outliving  either  or  both  children,  such  one  or  both  must 
not  have  left  issue  surviving,  was  inadvertently  omitted  from 
the  defeasance  clause.  The  entire  clause  is  to  be  construed 
as  a  whole,  and,  when  this  is  done,  little  doubt  remains 
as  to  the  intention  of  the  testator,  which,  after  all,  most 
control.  Whether  the  defeasance  clause  be  regarded  as  repag- 
nant  to  the  previous  completed  gift,  however,  or  the  neces- 
sity of  no  issue  surviving  be  implied  in  the  defeasance  clause, 
is  quite  immaterial;  for,  in  either  event,  the  result  is  that 
the  heirs  of  William  take  the  undivided  7/12  of  the  land  in 
controverqr. 

What  we  have  said  disposes  of  the  appeal  of  the  surviv- 
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ing  children  of  the  testator.  They  were  to  take  only  upon 
the  operation  of  the  defeasance  clause ;  and,  as  the  fee  with 
the  right  to  possession  and  enjo3rment  passed  to  the  heirs  of 
William  on  the  termination  of  the  life  estate,  it  never  became 
effective. 

The  decree  of  the  trial  court  is — Affirmed. 

Evans,  C.  J.,  Qaynor  and  Salinger,  JJ.,  concur. 


Dabt  Manufacturing   Company,  Appellee,  v.  M.  F.  Carr, 

Defendant. 

Chicago,  Rock  Island  &  Pacific  Railway  Company,  Gar- 
nishee and  Appellant. 

OABNI8HMENT:     Interstate  Shipment — Ctoods  in  Actual  Tzansit. 

Notwithstanding  the  broad  language  of  our  garnishment  stat- 
utes, A  common  carrier,  engaged  in  interstate  commerea  and 
having  in  its  possession  for  shipment  goods  to  be  delivered^  in 
another  state,  to  the  consignor  or  upon  his  order,  may  not  be 
garnished,  on  account  of  such  possession,  while  the  goods  are 
in  aetwU  transit,  although  the  goods,  at  the  time  the  attempted 
garnishment  is  served,  are  still  within  the  state,  but  in  another 
country  than  that  from  which  the  goods  were  shipped  and  in 
which  the  garnishment  was  served.  (See  Sections  3935  to  3946, 
Ck>de,  1897.) 

Appeal  from  Black  Hawk   District   Court. — Franklin   C. 
Platt,  Judge. 

Tuesday,  March  7, 1916. 

Oarnishkbnt  proeeedings  to  hold  the  railway  company 
liable  as  a  garnishee  in  an  action  brought  by  the  plaintiff 
against  the  defendant  Carr.  The  trial  court  held  the  garni- 
shee liable,  and  the  garnishee  appeals. — Reversed. 

F.  W,  Sargent,  Pickett  cfe  Swisher,  and  J.  H.  Johnson, 
for  appellant. 

E.  J.  Wenner,  for  appellee. 
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DebmeB;    J. — In    an    action    commenced    by    plaintiff 
against  defendant,  Carr,  the  Chicago,  Bock  Island  &  Pacific 
Railway  Company,  having  a  line  of  railway  in  Black  Hawk 
County,  Iowa,  and  engaged  in  interstate  commerce,  was  garni- 
shed, on  the  theory  that  it  had  certain  property  belonging 
to  the  defendant  in  its  possession  for  transportation,  and  was 
therefore  subject  to  garnishment.     It  appears  that,  on  the 
day  prior  to  the  commencement  of  the  action,  the  defendant 
delivered  to  the  railway  company  at  its  depot  in  Waterloo, 
Black  Hawk  County,  a  certain  lot  of  household  goods  to  be 
shipped  by  it  and  its  connecting  carriers  to  the  consignor 
at  Indianapolis,  Indiana.    The  consignor  paid  the  freight  on 
the  goods,  and  the  carrier  loaded  them  into  a  car  belonging 
to  another  railroad  company  and  placed  this  car  in  a  train 
which  left  Waterloo  at  about  two  o'clock  in  the  afternoon  of 
the  day  it  received  the  goods.    On  the  next 
MBNT^^nter-     ^^^^  ^^^  action  was  commenced,  and  notice 
mentfgcSds       ^^  garnishment  was  served  about  7:30  P.  M. 
tr^^it*^  of  that  day  upon  the  local  agent  of  the  rail- 

^  way  company  at  Waterloo,  at  the  home  of 

the  agent.  The  notice  was  served  on  Saturday  evening  after 
office  hours,  and  the  agent  did  not  return  to  the  company's 
office  until  the  following  Monday.  At  the  hour  the  notice  of 
garnishment  was  served,  the  goods  had  arrived  at  the  city  of 
Cedar  Rapids,  in  Linn  County,  and  were  in  transit  at  that 
time ;  and  on  the  next  day,  Sunday,  they  had  reached  Silvis, 
in  the  state  of  Illinois.  On  this  state  of  facts,  the  trial  court 
held  the  garnishee  liable,  and  rendered  judgment  accordingly. 
The  question  presented  is  a  narrow  one,  and  we  wish 
to  make  the  decision  as  narrow  as  the  question.  It  is  this: 
May  a  carrier  engaged  in  interstate  commerce,  having  in  its 
possession  for  shipment  goods  to  be  delivered  to  the  con- 
signor or  upon  his  order,  be  garnisheed  while  the  goods  are 
in  actual  transit,  the  goods  being  still  within'  the  state, 
although  in  another  county  at  the  time  notice  of  garnishment 
is  served?     Our  statutes  make  no  express  exceptions  which 
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seem  to  cover  the  case,  and  are  broad  enough  to  embrace 
private  corporations  within  the  term  **  property  in  the  pos- 
session of  another'*,  or  ** persons'*.  Taylor  v.  Burlington  dk 
M.  R.  Co.,  5  Iowa  114;  Wales  &  Son  v,  Mtucaiine,  4  Iowa 
302,  304;  Burton  dk  Siapleion  v.  District  Township,  11  Iowa 
166,  168.  And  property  in  the  possession  of  an  agent  or 
bailee  may,  as  a  rule,  be  reached  by  garnishment.  First 
National  Bank  v,  Davenport  &  St.  P.  B.  Co.,  45  Iowa  120; 
County  of  Des  Moines  v.  Hinkley,  62  Iowa  637.  Yet  notwith- 
standing the  broad  language  of  these  statutes,  the  courts  have 
made  certain  exceptions,  and  held  that  a  guardian  of  the 
property  of  another,  a  receiver,  a  debtor  against  whom  a 
judgment  has  been  rendered  in  another  state,  cannot  be  gar- 
nished. See  Pugh  v.  Jones,  134  Iowa  746 ;  Elson  v.  Chicago, 
B.  I.  dk  P.  B.  Co.,  154  Iowa  96 ;  Martin  &  Bros.  v.  Dams  &  Co., 
21  Iowa  535 ;  Commercial  Exchange  Bank  v.  McLeod,  65  Iowa 
665.  Some  of  these  exceptions  grow  out  of  public  policy, 
and  some,  out  of  the  relation  of  the  garnishee  to  the  trans- 
action. We  say  this  much  to  demonstrate  that,  notwithstand- 
ing the  broad  language  of  the  statute,  some  persons,  or  some 
persons  in  particular  relations,  may  not  be  garnished.  Should 
common  carriers  engaged  in  interstate  commerce  also  be 
brought  within  the  exception,'  when  they  are  actually  engaged 
in  the  transportation  of  goods  in  interstate  commerce  at  the 
time  the  notice  of  garnishment  is  served,  although  the  goods 
have  not  yet  left  the  state  t  We  have  already  held  that  a 
carrier  in  such  circumstances  is  not  subject  to  garnishment, 
if  the  goods  in  its  possession  and  in  transit  are  outside  the 
state.  See  Montrose  Pickle  Co.  v.  Dodson,  76  Iowa  172.  In 
that  ease,  it  is  said: 

''The  statute  provides  that  a  judgment  may  be  rendered 
against  the  garnishee  if  he  does  not  deliver  the  property 
to  the  sheriff.  This  is  a  right  given  to  the  garnishee.  He 
'  may,  at  any  time  after  answer,  exonerate  himself  by  placing 
the  property  at  the  disposal  of  the  sheriff.  Code  Sec.  2986. 
If  property  in  a  distant  state  may  be  reached  by  process  of 
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garnishment,  in  order  to  avail  himself  of  this  right  the  garni- 
shee must  transport  the  property  to  the  sheriff  holding  the 
writ,  and  deliver  it  to  him.  The  garnishee  cannot  be  deprived 
of  this  right,  and  as  he  is  an  innocent  party,  he  cannot  be 
compelled  to  bring  the  property  within  the  jurisdiction  of 
the  court.  The  facts  in  this  case  are  as  good  an  illustration 
of  the  fallacy  of  this  claim  as  can  be  given.  The  steamer  com- 
pany had  taken  this  property  upon  one  of  its  boats  and  was 
under  way,  bound  under  its  contract  of  affreightment  to  deliver 
the  same  at  St.  Louis.  To  avail  itself  of  its  right  under  the 
above  statute,  it  would  be  required  to  ship  the  goods  back  to 
Keokuk,  make  its  answer,  and  deliver  the  property  to  the 
sheriff.  The  law  imposes  no  such  obligation  upon  a  garnishee; 
and  yet,  under  the  claim  made  by  appellant,  the  garnishee 
must  either  do  this  or  become  the  debtor  of  the  defendant 
for  the  value  of  the  property.  The  law  puts  no  such  hard- 
ship upon  a  garnishee.  It  is  very  different  where  a  debt  is 
garnished.  It  is  a  debt  first  and  last.  In  such  case,  the 
process  of  the  law  does  not  practically  compel  the  garnishee 
to  become  a  debtor  against  his  consent.  This  identical  ques- 
tion was  determined  by  the  Supreme  Court  of  Wisconsin,  in 
the  case  of  Bates  v.  Chicago,  M.  &  St  P.  R.  Co.,  60  Wis.  296 
(19  N.  W.  72).  In  an  elaborate  opinion,  in  which  many  of  the 
authorities  cited  by  counsel  in  this  case  are  reviewed,  it 
was  held*  that  personal  property  under  the  control  of  a  garni- 
shee, but  situated  out  of  the  state  where  suit  is  brought,  can- 
not be  reached  by  the  process  of  garnishment.  In  that  case, 
as  in  this,  the  property  was  in  actual  transit,  and  out  of  the 
state,  when  the  garnishment  notice  was  served.  We  do  not 
think  it  necessary  to  do  more  than  refer  to  that  case,  and 
the  authorities  therein  cited.  It  appears  to  us  in  its  reason- 
ing to  be  eminently  sound,  and  that  no  other  conclusion  could 
have  been  fairly  reached;  and  the  rule  adopted  has  pecu- 
liar force  when  applied  to  an  attempt  to  garnish  a  common ' 
carrier  while  transporting  goods  outside  of  the  state  where 
suit  is  commenced.    As  was  said  by  Chief  Justice  Breese,  in 
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Railroad  Co.  v.  Cobb,  48  111.  402:  'When  property  has  left 
the  county  and  is  in  transit  to  a  distant  point,  though  on  the 
same  line  of  railway,  it  would  be  unreasonable  to  subject 
the  company  to  the  costs,  vexation  and  trouble  of  such  a 
process,  merely  because  it  had  received  that  to  be  carried 
which  the  law  compelled  it  to  receive  and  carry.'  It  will  be 
understood  that  we  do  not  determine  the  question  as  to  the 
right  to  garnish  a  carrier  of  property,  where  the  same  is 
within  this  state.*' 

It  is  true  that  the  court  expressly  refused  to  decide  the 
question  now  before  us,  although  it  cited  cases  holding  that 
it  makes  no  difference  whether  the  property  be  within  or 
without  the  stat«,  if  actually  in  transit.  The  argument  of  the 
court  in  support  of  its  holding  is  quite  as  persuasive  in  one 
situation  as  the  other,  provided  the  shipment  was  in  inter- 
state commerce.  The  carrier  was  bound  to  receive  all  goods 
tendered  to  it  for  shipment,  and  could  not  select  its  bailors. 
It  was  required  to  transport  the  same  when  received,  without 
delay,  and  was  only  excused  by  act  of  Ood  or  public  enemy. 
It  was  engaged  in  semi-public  business,  and  was  bound  to 
carry  with  reasonable  promptitude  and  to  deliver  to  the  con- 
signee, or  his  agent  or  assignee.  A  garnishee  has  the  right 
under  the  statute  (Code  Sec.  3944)  to  deliver  the  property 
in  his  hands  to  the  sheriff,  and  thus  exonerate  himself  from 
liability ;  but  in  the  Montrose  case,  supra,  it  was  held  unrea- 
sonable to  exact  this  duty  of  a  common  carrier  when  the  goods 
were  outside  the  state  at  the  time  of  garnishment.  The  same 
hardship  obtains,  although  in  less  degree,  where  the  goods 
are  within  the  state  but  in  another  county.  See  also  lUinois 
Cent.  R.  Co.  v.  Cobb,  48  111.  402.  Again,  the  carrier  cannot 
know  whether  the  bill  of  lading  issued  to  the  consignor  is 
still  held  by  him,  and,  if  subject  to  garnishment,  all  it  could 
do  would  be  to  unload  the  goods  in  transit,  cany  them  back 
to  the  place  of  garnishment,  wait  for  the  disposition  of  the 
garnishment  suit,  or  deliver  the  goods  to  the  sheriff  to  abide 
the  result  of  the  suit,  and  if  ordered  returned  to  the  carrier, 
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it  would  have  to  reship  the  same  to  their  destination.  Surely 
it  was  not  intended  that  the  business  of  railway  companies 
and  common  carriers  engaged  in  interstate  commerce  should 
be  thus  interfered  with.  These  views  are  sustained  by  the 
almost  universal  voice  of  authority.  See  Boies  v.  Chicago,  M. 
&  StP.  B.Co.,  (Wis.)  19  N.  W.  72;  lUinois  Ceni.  B.  Co.  v. 
Cobb,  48  lU.  402;  SievehM  v.  Eastern  B.  Co.,  (Minn.)  63  N. 
W.  256;  Western  B.  Co.  v.  Thornton,  60  Ga.  300;  Pennsyl- 
vania B,  Co.  V,  Pennock,  51  Pa.  St.  244;  Walker  v.  Detroit  6. 
H.  &  M.  B.  Co.,  (Mich.)  13  N.  W.  812.  We  are  not  now 
deciding  the  question  as  to  whether  a  railway  may  be  garn- 
ished for  debts  due  an  attachment  or  execution  def endant,  or 
whether  it  may  be  garnished  if  the  goods  are  not  in  transit, 
or  whether  it  may  be  garnished  if  the  shipment  be  intrastate  in 
character ;  nor  are  we  to  be  understood  as  holding  that  goods 
in  transit  may  not  be  taken  by  direct  levy  of  an  attachment 
or  execution  thereon.  It  will  be  time  enough  to  decide  these 
questions  when  they  arise. 

Our  conclusion  is  that  the  garnishment  in  this  case  cannot 
be  sustained,  and  the  judgment  must  be  and  it  ia — Beversed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


XlNTTEa)  States  Fidelitt  &  Guaranty  Co.,  Appellee,  v.  Iowa 
Telephone  Co.,  Appellant,  and  City  op  Ottumwa, 
Appellee. 

BONDS:  Ck>xi8tnictlon— Ambignons  Connection  of  UnamblgnoiiB 
1  Tezms— Bejection  of  Texnui.  Bule  of  construction:  Not  what  the 
separate,  definite  parts  of  a  contract  mean  when  read  as  though 
standing  alone,  but  what,  in  view  of  the  ambiguous  connections  of 
the  several  parts,  is  the  meaning  of  the  entire  instrument  .when 
read  as  a  whole,  and  in  the  light  of  (a)  the  subject-matter  of  the 
contract,  (b)  the  laws,  if  any,  giving  rise  to  the  contract,  (e) 
the  situi^tion,  objects  and  purposes  of  the  parties — ^in  shorty  the 
entire  connected  history  relating  to  and  culminating  in  the  con- 
tract. When  the  quest  for  the  meaning  is  ended,  it  may  be  neces- 
sary, in  order  to  apply  the  actual  meaning,  to  wholly  ignore  some 
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terms  of  the  contract— or  at  least  to  largely  shave  or  restrict 
their  ordinary  meaning.  So  held  where  a  surety  bond,  given  to  meet 
the  requirements  of  an  ordinance,  apparently  covered  both  the 
oonatruction  and  future  maifUenance  of  a  system  of  underground 
telephone  conduits,  but  was  held  to  cover  construction  only. 

PRINCIPLE  APPLIED:  Action  by  plaintiff,  a  surety  com- 
pany, against  defendant,  a  telephone  company,  to  recover  eight 
years'  premiums  on  a  bond. '  The  history  of  the  bond  was: 

First:  An  ordinance,  known  as  No.  633,  provided  that  'tele- 
phone wires  should  be  placed  underground;  that,  in  the  doing  of 
said  work,  all  excavations  should  be  guarded  and  all  pavement 
replaced;  that  the  telephone  company  should  pay  to  the  city  and 
to  private  persons  all  damages  consequent  on  improper  work,  and 
should  save  the  city  harmless  from  all  claims  growing  out  of  the 
construction  and  maintenance  of  such  underground  system.  The 
company,  before  entering  upon  the  work,  was  required  to  present 
its  plans,  secure  the  approval  thereof,  and  a  permit,  and  give  a 
bond  "conditioned  that  stich  company  tcill  restore,  (m  provided  by 
this  ordmamoe,  the  streets,  alleys  and  public  places  to  be  eacavated 
under  such  permit,  and  pay  aU  damages  occasioned  by  the  con- 
struotion  of  such  work," 

Second:  The  council  approved  certain  plans  and  ordered  a  per- 
mit to  issue  on  the  filing  of  a  bond,  "conditioned  as  in  said  ordi- 
nance provided,** 

Third:  The  telephone  company  made  written  application  to 
plaintiff  for  the  bond,  stating  that  it  was  to  be  given  as  indemnity 
against  damage  that  the  telephone  company  "may  cause  through 
the  placing  of  an  underground  conduit  system  for  their  telephones.  * ' 
A  copy  of  the  bond,  in  the  identical  form  in  which  it  was  later 
issued,  was  attached  to  this  application.  The  telephone  company 
agreed  to  pay  $50  a  year  as  premium,  and  to  furnish  the  surety 
satisfactory  proof  ''at  the  termination  of  the  case''  that  there 
was  no  further  liability  on  said  bond,  and  to  at  all  times  hold  the 
surety  harmless. 

Fourth:  The  bond  was  given.  It  recited  that  it  was  given  in 
pursuance  of  ordinance  No.  633,  and  was  entitled,  "Bond  to  com- 
ply with  Ordinance  No.  633."  The  conditions  written  into  this 
bond  were  broader  than  the  conditions  exacted  by  the  ordinance, 
being  as  follows: 

"Now,  if  the  said  Iowa  Telephone  Company  shall  and  will  in 
all  respects  comply  strictly  with  the  provisions  of  said  Ordinance 
No.  633  in  the  laying  of  its  wires,  conduits,  erection  of  its  poles, 
and  other  appliances,  and  shall  and  will  restore  the  streets  and 
alleys  of  said  city  as  required  by  said  ordinance,  as  well  as  all 
other  public  places  that  may  be  excavated  in  the  conduct  of  said 
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work,  and  shall  pay  all  damages  that  the  city  may  sustain  by 
reason  of  any  neglect  either  f»  the  oonatruoHon  of  said  improve- 
mei^e  or  4m  the  maintemmce  thereof  thereafter^  and  shall  in  all 
other  respects  fully  and  completely  oomply  with  said  ordinance  then 
this  bond  to  be  void,  otherwise  to  be  and  remain  in  full  force  and 
effect'' 

Fifth:  The  oonstruetion  work  was  completed  15  months  after 
the  date  of  the  bond.  No  claim  was  ever  made  that  the  oonetrue- 
tioH  work  was  not  properly  done  or  that  the  city  or  anyone  had 
suffered  damage  thereby.  The  first  year's  premium  was  paid  when 
the  bond  was  given.  The  surety  refused  a  tender  of  premium  for 
an  additional  3  months.  The  surety  claimed  that  the  bond  stood 
as  a  guaranty  not  only  of  eonetructum  but  of  future  maintenamoe. 

Held,  in  the  light  of  the  entire  foregoing  history,  the  bond  cov- 
ered just  what  the  ordinance  demanded,  no  more  and  no  less;  in 
other  words,  that  it  guaranteed  proper  oonetruction  of  the  conduit 
system  and  payment  of  damages  oonsequeni  thereon^  and  not  mam' 
tena/nce  after  it  was  constructed. 

B0NXM8:    Ckmstrnetioii— Bond  in  Exoeas  of  Statotory  or  CMlnaoeo 

2  Boq:iiizanont— Sofi^iiflage.  Where  an  ordinance  imposes  a  series 
of  duties  on  one  who  is  under  the  jurisdiction  of  the  municipality^ 
and  specifies  that,  as  to  some  of  the  duties,  a  bond  shall  be  given 
for  their  faithful  performance,  it  must  be  presumed,  as  to  the 
duties  concerning  which  no  bond  is  required,  that  the  city  was 
content  to  rely  on  the  personal  responsibility  of  the  one  owing 
the  duty,  and  therefore  that  that  part  of  a  bond  in  excess  of  the 
ordinance  requirements  is  surplusage. 

PRINCIPLE  APPLIED:     See  No.  1. 

BOHDS:     Oonstruetion— Statutory  Bonds— Ihchision  of  Non-Stam- 

3  tory  Ckmditions — Oommon-Law  Obligation.  A  bond  containing 
the  conditions  prescribed  by  a  statute  or  ordinance  and  inten- 
tionally given  to  comply  therewith,  is  not  converted  into  a 
common-law  obligation  by  the  addition  of  other  conditions  not 
required  by  the  statute  or  ordinance. 

PMNCIPLE  APPLIED:    See  No.  1. 

BONDS:     Oonstruetion— Statutory  Bonds— Incliislon  of  Kon-Stata- 

4  tory  Oonditions— Bffeet.  The  validity  or  enforceable  quality  of 
a  bond  intentionally  given  in  order  to  comply  with  a  statute  or 
ordinance  does  not  extend  beyond  the  conditions  whieh  the 
statute  or  ordinance  prescribes. 

PRINCIPLE  APPLIED:    See  No.  1. 

ATTORNEY  AND  OUENT:    Oonduet  of  Attonifly— Presontatian  of 
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5  Oaiue.  It  is  worth  while  for  attorneys  to  so  present  their  catisee 
that  this  may  be  said  of  them:  "In  leaving  the  case,  we  desire 
to  express  our  obligation  to  counsel  on  both  sides  for  the  marked 
thoroughness  with  which  the  issues  have  been  presented,  and 
the  perfect  frankness  and  fairness  with  which  each  point  has  been 
argued",  and  it  is  worth  while  to  here  preserve  it. 

Appeal  front   Wapello  Disirici   Court. — ^D.   M.   Anderson, 

Judge. 

Tuesday,  March  7, 1916. 

Action  at  law  to  recover  premiums  alleged  to  be  due  the 
plaintiff  as  surety  upon  a  certain  bond  given  by  the  telephone 
company  to  the  city  of  Ottumwa.  There  was  a  judgment 
for  plaintiff,  and  the  telephone  company  appeals.  The  mate- 
rial facts  are  stated  in  the  opinion. — Reversed  and  Remanded. 

Parker,  Parrish  &  Miller,  and  McNeti  &  McNeii,  for 
appellants. 

Tisddle  &  Heindel  and  M.  C.  Oilmore,  for  appellees. 

Weaver,  J. — The  facts  in  this  case  are  not  in  dispute.  In 
the  year  1903,  the  city  of  Ottumwa,  by  its  mayor  and  council, 
adopted  an  ordinance  designated  in  the  record  as  Ordinance 
No.  633,  regulating  the  use  of  its  streets  by  telephone  com- 
panies and  requiring  telephone  wires  to  be 
'  stnicuon^"*       laid  underground.     Among  other  things,  it 

aznbisuoua 

connection  of      was  therein  provided  that,  before  the  laying 

unatnbiffuouB  '^  '  -^      o 

Uonof'^^  of  such  wires  should  be  begun,  the  company 
should  make  application  to  the  council  so  to 
do,  accompanied  by  plans  and  specifications  of  the^  proposed 
improvement,  and  that,  upon  approval  of  the  application 
by  the  council,  the  city  engineer  should  issue  the  necessary 
permit.    It  ako  provided  as  follows : 

**  Section  V.  In  the  location,  construction  or  repair  of 
any  conduits,  manhole,  underground  connection  or  distribut- 
ing pole  or  excavation  shall  be  necessarily  made,  placed  or 
continued,  and  any  excavation  or  obstruction  made  or  placed 
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in  any  street,  alley  or  public  highway  at  any  time  or 
for  any  purpose  by  any  such  person,  firm  or  corporation, 
shall  be  properly  guarded,  and  any  pavement,  at  any  time  or 
for  any  purpose  whatever  taken  up  or  displaced  by  any  such 
person,  firm  or  corporation  shall  be  properly  and  speedily 
replaced  and  put  in  proper  order  by  it  under  the  supervision 
of  the  city  engineer;  and  the  person,  firm  or  corporation  own- 
ing or  using  the  same  shall  pay  all  damages  for  injuries  to 
the  person  or  property  of  any  person,  firm  or  corporation  as 
well  as  to  the  city  of  Ottumwa,  resulting  from,  occasioned  by, 
or  growing  out  of  negligence  or  improper  construction  in  the 
laying,  constructing  or  repairing  of  such  conduits,  manholes, 
underground  connections  and  distributing  poles  or  the  main- 
tenance and  use  of  same,  and  shall  fully  indemnify  and  save 
harmless  the  city  of  Ottumwa  from  and  against  all  claims, 
actions  or  suits  at  law,  or  in  equity  of  any  kind  or  nature,  for 
damages  to  persons  or  property,  resulting  from,  occasioned 
by,  or  growing  out  of  the  construction,  erection  and  mainte- 
nance of  such  conduits,  poles,  underground  connections,  man- 
holes and  wires,  or  the  negligence  or  omission  of  said  com- 
pany, its  servants,  agents,  or  employes,  to  properly  guard  any 
excavation  or  obstruction  at  any  time  or  for  any  purpose 
whatsoever  made,  placed  or  caused  in  any  street,  alley  or  pub- 
lic highway ;  or  for  the  omission  to  properly  and  speedily  re- 
place and  repave  any  opening  or  to  keep  such  pavement  in 
proper  repair  so  far  as  said  repair  may  be  made  necessary 
by  the  interference  with  said  pavement  caused  by  the  location, 
construction,  use  or  repair  of  such  conduits,  poles,  wires,  un- 
derground connections  and  manholes.  If  any  such  person, 
firm  or  corporation  shall  fail  to  repair  any  street,  or  alley 
damaged  by  excavations  made  by  it  after  five  days'  notice 
so  to  do,  made  in  writing  to  its  local  office  in  said  city,  then  the 
city  shall  make  such  repairs  at  the  expense  of  such  person, 
firm  or  corporation  and  before  commencing  any  work  under 
t^  permit  issued  by  the  city  engineer  under  the  provisions  of 
Section  III  hereof,  such  person,  firm  or  corporation  shall  file 
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with  the  city  cotincil  a  bond  in  such  sum,  not  exceeding  five 
thousand  dollars,  as  such  city  council  may  fix,  with  a  surely 
company  authorized  to  do  business  in  the  state  of  Iowa,  as 
surety,  or  with  not  less  than  two  personal  sureties,  to  be  ap- 
proved by  the  city  council,  conditioned  that  such  company  will 
restore,  as  required  by  this  ordinance,  the  streets,  alleys,  and 
public  places  to  be  excavated  under  such  permit,  and  pay  all 
damages  occasioned  by  the  construction  of  such  work." 

In  May,  1904,  the  Iowa  Telephone  Company,  owning  a 
telephone  system  in  the  city,  made  written  application  for  a 
permit  under  the  terms  of  Ordinance  No.  633,  accompanied 
by  the  required  plans  and  specifications.  The  application  was 
approved  in  a  resolution  reading  as  follows : 

''Resolution. 

**Be  it  Resolved  by  the  city  council  of  the  city  of  Ottum- 
wa,  Iowa,  that  the  map  and  specifications  of  the  proposed 
underground  conduit  system  to  be  constructed  as  a  part  of 
the  general  telephone  system  in  Ottumwa,  Iowa,  of  the  Iowa 
Telephone  Company  in  pursuance  of  Ordinance  No.  633,  be 
and  the  same  is  approved  and  said  company  authorized  to  pro- 
ceed with  said  improvements  as  shown  therein,  and  the  city 
engineer  is  authorized  and  directed  to  issue  the  necessary 
permit  therefor  in  compliance  with  said  ordinance  upon  its 
executing  to  the  city  a  bond  in  the  sum  of  $5,000  conditioned  as 
in  said  ordinance  provided  and  upon  the  apprQval  thereof 

by  the  mayor." 

# 

Thereupon,  the  telephone  company,  for  the  purpose  of 
complying  with  the  requirements  of  the  city  and  to  perfect 
its  right  to  enter  upon  the  work  of  laying  the  telephone  wires 
as  provided  in  the  ordinance,  made  application  to  the  United 
States  Fidelity  &  Guaranty  Company,  plaintiflf  herein,  to  be- 
come surety  upon  its  bond  to  the  city,  stating  that  the  bond 
was  to  be  g7  ren  as  indemnity  against  damage  that  the  tele- 
VoL.  174  IA.--31 
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phone  company  ''may  cause  through  the  placing  of  an  under- 
ground conduit  system  for  their  telephones".  Attached  to  the 
application  was  a  copy  of  the  proposed  bond,  identical  in  its 
language  with  the  bond  thereafter  executed,  upon  which  this 
action  is  based.  The  application  also  contained  the  following 
clause: 

''And  in  consideration  of  The  United  States  Fidelity 
and  Guaranty  Company  consenting  or  agreeing  to  execute 
or  guarantee  the  bond  herein  applied  for,  we  do  hereby  cov- 
enant, promise  and  agree  to  pay  the  following  premium  or 
fees  agreed  upon,  to  wit,  Fifty  &  No/100  Dollars  per  annum, 
and  at  the  termination  of  the  case  to  furnish  said  company 
with  satisfactory  and  conclusive  evidence  that  there  is  no 
further  liability  on  said  bond,  and  to  indemnify,  and  keep 
indemnified,  the  said  company  from  and  against  any  loss, 
cost,  charges,  suits,  damages,  counsel  fees  and  expenses  of 
whatever  kind  or  nature  which  said  company  shall  or  may 
for  any  cause  at  any  time,  sustain,  or  incur,  or  be  put  to,  for, 
or  by  reason  or  in  consequence  of  said  company  having  en- 
tered into  or  executed  said  bond." 

This  application  having  been  accepted  by  the  plaintiff, 
the  bond  was  executed  and,  upon  presentation  thereof  to  the 
city  council,  was  duly  approved.  The  bond  is  entitled,  "Bond 
to  comply  with  Ordinance  No.  633,"  and  is  in  the  following 
words: 

"Know  All  Men  By  These  Presents,  that  we,  the  Iowa 
Telephone  Company  as  principal  and  the  United  States  Fidel- 
ity &  Guaranty  Co.,  of  Baltimore,  M^.,  as  surety,  are  held 
and  firmly  bound  unto  the  city  of  Ottumwa,  Iowa,  in  the 
penal  sum  of  $5,000,  well  and  truly  to  be  paid  at  Ottumwa, 
Iowa,  we  bind  ourselves,  our  heirs,  executors,  administrator 
and  assigns  by  these  presents. 

"The  conditions  of  this  obligation  is  such,  that  whereas, 
the  said  Iowa  Telephone  Co.  is  about  to  place  a  part  of  its 
lines  underground  in  the  city  of  Ottumwa,  Iowa,  in  pursuance 
of  Ordinance  No.  633  in  relation  thereto  under  the  direction 
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of  the  city  engineer  and  by  permission  of  the  city  council 
which  has  fixed  the  bond  required  by  said  company  under  the 
provisions  of  said  ordinance,  at  $5,000. 

''Now,  if  the  said  Iowa  Telephone  Company  shall  and  will 
in  all  respects  comply  strictly  with  the  provisions  of  the  said 
Ordinance  No.  633  in  the  laying  of  its  wires,  conduits,  erection 
of  its  poles,  and  other  appliances,  and  shall  and  will  restore  the 
streets  and  alleys  of  said  city  as  required  by  said  ordinance, 
as  well  as  all  other  public  places  that  may  be  excavated  in  the 
conduct  of  said  work  and  shall  pay  all  damages  that  the  city 
may  sustain  by  reason  of  any  neglect  either  in  the  construc- 
tion of  said  improvements  or  in  the  maintenance  thereof 
thereafter  and  shall  in  all  other  respects  fully  and  completely 
comply  with  said  ordinance,  then  this  bond  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  effect." 

The  bond  having  been  accepted,  the  telephone  company 
entered  upon  the  work  of  laying  its  wires  under  the  streets, 
and  completed  the  same  on  or  about  November  15,  1905,  since 
which  time  it  has  continued  to  use  and  maintain  said  under- 
ground system  of  conduits  and  wires  substantially  as  origi- 
nally constructed.  About  the  time  the  work  was  begun,  the 
company  paid  to  the  plaintiff  the  agreed  premium  of  $50 
on  the  bond  for  the  period  of  one  year,  ending  August  15, 
1905,  but  has  paid  no  further  premium  thereon  since  that 
date.  No  claim  has  ever  been  made  or  is  now  made  by  the 
city  that  the  work  was  not  properly  done  or  that  the  city  has 
sustained  any  injury  or  damage  by  reason  of  any  default  on 
the  part  of  the  company  in  the  performance  of  its  duty  in 
that  respect  or  in  the  maintenance  or  repair  of  its  said  sys- 
tem in  and  under  the  city  streets. 

This  action  was  begun  by  the  surety  company  in  1907  to 
recover  from  the  telephone  company  the  unpaid  premiums 
alleged  to  have  accrued  upon  the  bond,  and  from  time  to 
time  since  that  date  it  has  filed  supplemental  petitions,  in- 
creasing its  demand  to  cover  other  yearly  premiums  alleged 
to  have  become  due  pending  the  very  leisurely  progress  of 
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this  litigation.  The  petition,  as  amended,  states  an  ordinary 
cause  of  action  at  law  for  the  recovery  of  unpaid  premiums 
on  the  bond,  together  with  a  brief  history  of  the  facts  in  con- 
nection with  its  execution.  In  July,  1914,  only  seven  yean 
after  the  filing  of  the  petition,  the  defendant  answered,  admit- 
ting the  giving  of  the  bond  and  that  plaintiff  is  entitled  to 
recover  the  premium  earned  thereon  from  August  15,  1905, 
the  expiration  of  the  first  year,  to  November  15, 1905,  the  date 
of  the  completion  of  the  work,  but  denying  that  it  is  in  any 
other  manner  or  amount  indebted  to  the  plaintiff.  The  theory 
of  the  defense  as  pleaded  is  that  the  bond  was  given  and 
intended  by  all  parties  thereto  to  comply  with  the  ordinance 
provision  providing  therefor,  and  upon  no  other  or  additional 
condition ;  that  such  conditions  were,  in  fact,  fully  performed, 
and  the  work  completed  upon  the  date  last  above  named,  at 
which  time,  the  bond  having  fully  served  its  purpose,  ceased 
to  have  legal  force  or  effect.  It  is  further  averred  that  said 
work  was  done  and  completed  without  any  damage  or  injury 
to  the  city  or  the  public  in  the  work  of  construction  or  by 
reason  of  any  neglect  with  reference  thereto,  and  neither  the 
city  nor  any  other  person  entitled  to  rely  upon  said  bond 
has,  since  the  completion  of  the  work,  asserted  or  now  asserts 
any  claim  against  the  defendant,  nor  had  plaintiff  since  that 
date  been  in  any  manner  liable  or  exposed  to  damage  or  loss 
in  any  form  because  of  such  obligation. 

The  action  was  brought  against  the  telephone  company 
alone.  That  company,  in  addition  to  its  answer  above  men- 
tioned, filed  a  cross-petition,  impleading  the  city  as  a  party, 
alleging  that  the  obligation  of  the  bond  had  been  fully  per- 
formed, and  asking  judgment  for  its  cancellation  and  sur- 
render. 

Upon  the  record  so  made,  the  trial  court  held  with  the 
plaintiff  that  the  obligation  of  the  bond  was  not  limited  to 
the  construction  of  the  underground  wire  system  and  payment 
of  damages  occasioned  thereby,  but  was  of  a  continuing  char- 
acter.   The  cross-petition  was  therefore  dismissed,  and  jadg- 
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ment  rendered  for  the  plaintiff  against  defendant  for  the 
unpaid  yearly  premiums  for  the  period  from  August,  1905, 
to  the  date  of  trial,  and  that  the  bond  be  continued  in  full 
force  and  effect.    The  telephone  company  appeals. 

The  foregoing  statement  is  perhaps  more  extended  than 
is  strictly  necessary,  but,  in  view  of  the  somewhat  peculiar 
nature  of  the  question  presented  for  our  consideration,  we 
have  desired  to  omit  nothing  which,  upon  any  theory  of  the 
case,  counsel  on  either  side  may  think  has  material  bearing 
on  the  controversy. 

The  one  question  thus  presented  is  whether  the  obliga- 
tion of  the  bond  is  limited  to  the  period  covered  by  the  work 
of  construction,  or  continues  after  such  work  has  been  per- 
formed in  a  satisfactory  manner  and  covers  the  proper  main- 
tenance of  the  completed  system  indefinitely  in  the  future. 
The  plaintiff  holds  to  the  latter  theory,  while  defendant  argues 
for  the  former. 

Were  the  matter  to  be  decided  solely  upon  the  literal 
reading  of  the  bond,  without  any  reference  to  the  circum- 
stances calling  it  into  existence,  the  position  taken  by  the 
plaintiff  would  probably  have  to  be  sustained ;  for,  among  the 
conditions  as  written,  we  find  it  provided  that  the  defendant 
shall  pay  all  damages  which  the  city  may  sustain  by  reason 
of  any  neglect  in  the  construction  of  the  proposed  improve- 
ments, *'or  in  the  maintenance  thereof  thereafter".  The  real 
inquiry  to  which  we  must  address  ourselves  is,  therefore,  the 
proper  construction  of  the  bond,  with  particular  reference 
to  the  nature  and  extent  of  the  obligation  assumed  by  the 
surety.  This  is  not  to  be  determined  by  reference  solely  to 
the  single  sentence  or  clause  where  alone  are  found  any  words 
capable  of  being  construed  to  import  a  continuing  obligation. 
It  is  a  well-settled  rule  of  construction  that  the  legal  force 
and  effect  of  a  contract  or  bond  are  to  be  ascertained  by  tak- 
ing into  consideration  the  entire  instrument  in  all  its  parts. 
It  is  true  that,  if  such  instrument  is  complete  in  itself  and 
its  meaning  is  not  obscured  by  any  ambiguity  in  its  terms 
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and  none  arises  in  giving  it  practical  application,  then  it  is 
not  open  to  construction,  and  must  be  given  effect  according 
to  the  plain  and  well-established  meaning  of  the  language 
employed  therein ;  but  such  perfection  of  form  is  the  exception 
rather  than  the  rule.  The  one  purpose  of  all  construction 
and  interpretation  is  to  ascertain  the  intent  actuating  the 
parties  to  the  agreement,  if  that  end  can  be  accomplished  con- 
sistently with  the  rules  of  evidence.  It  may  often  appear  (and 
does  quite  readily  appear  in  the  instant  case)  that  to  ascer- 
tain the  real  scope  and  effect  of  the  bond  necessitates  reference 
to  the  facts  and  circumstances  of  the  entire  transaction  of 
which  it  was  a  part.  As  said  by  this  court  in  Jacobs  v.  Jacobs, 
42  Iowa  605: 

**The  whole  contract  must  be  considered  in  determining 
the  meaning  of  any  of  its  parts.  The  first  point  is  to  ascer- 
tain what  the  parties  meant,  and  then  to  put  such  construc- 
tion upon  their  contract  as  will  bring  it  as  near  to  their  actual 
meaning  as  the  words  they  saw  fit  to  employ,  when  properly 
construed,  and  the  rules  of  law  will  permit.  In  arriving  at 
this  meaning,  the  subject-matter  of  the  contract,  the  situation 
of  the  parties  and  of  the  property,  and  the  purpose  of  the 
parties  in  making  the  contract  must  be  considered." 
In  Corbett  v.  Berryhill,  29  Iowa  157,  it  is  said: 
"The  intention  of  the  parties  may  be  ascertained  by  evi- 
dence of  extrinsic  circumstances  which  surround  the  trans- 
action, the  court  thereby  placing  itself  in  the  situation  of  the 
contracting  parties  whose  language  it  is  called  upon  to  con- 
strue. The  circumstances  and  situation  of  the  parties  thus 
become  a  medium  through  which  their  intentions  may  be  di& 
covered.  .  .  .  The  objects  which  the  parties  hac. 
in  view  in  inducing  the  contract  are  also  to  be  considered 
in  its  construction.  ...  As  the  actions  of  men 
are  usually  the  index  of  their  intentions,  it  is  obvious  that 
their  acts  may  be  proved,  in  connection  with  their  contracts, 
in  order  to  arrive  at  their  true  intention  in  regard  to  the 
obligations  they  assume  and  accept  from  others." 
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An  early  and  leading  case  upon  this  rule  of  construction 
is  Field  v.  Schricher,  14  Iowa  119,  where  this  court  held  that 
a  bond  on  appeal,  conditioned  upon  terms  importing  an  abso- 
lute undertaking  of  the  surety  to  pay  the  judgment  rendered 
below,  was  construed  to  have  only  the  force  and  effect  of  a 
statutory  appeal  bond,  obligating  the  surety  to  pay  the  judg- 
ment only  in  case  of  an  affirmance.  Indeed,  the  rule  has  the 
general  approval  of  all  the  courts  of  this  country,  though  it 
may  be  that  in  some  jurisdictions  it  has  been  applied  with 
more  freedom  than  in  others.  The  consensus  of  judicial  opin- 
ion thereon  is  well  represented  by  Sanborn,  J.,  in  Kauffman 
V.  Raeder,  47  C.  C.  A.  278,  where,  in  reference  to  the  con- 
struction of  a  written  contract,  he  sajns : 

**It  will  be  conducive  to  brevity  and  perspicuity  to  ob- 
tain a  clear  idea  of  the  relations  of  the  parties  to  the  agree- 
ment to  be  considered,  their  respective  covenants  therein,  and 
the  moving  considerations  which  induced  them  to  make  their 
stipulations,  before  entering  upon  the  discussion  of  this  issue. 
This  conception  must  be  secured  by  the  light  of  the  funda- 
mental rule  that  the  situation  of  the  parties  when  the  con- 
tract was  made,  its  subject-matter,  and  the  purpose  of  its 
execution  are  material  to  determine  the  intention  of  the  par- 
ties and  the  meaning  of  the  terms  they  used,  and  that  when 
these  are  ascertained  they  must  prevail  over  the  dry  words 
of  the  stipulations." 

For  the  proper  application  of  the  rule  of  these  authorities, 
it  is  well  to  briefly  recall  the  situation  and  relation  of  the 
parties  at  the  time  this  bond  was  given.  The  city  had,  by 
Ordinance  No.  633,  required  telephone  wires  to  be  laid  under- 
ground. The  appellant  telephone  company,  in  obedience 
thereto,  prepared  to  enter  upon  the  prescribed  improvement ; 
but,  before  securing  formal  permit  to  enter  upon  the  streets 
for  that  purpose,  the  ordinance  provided  that  a  bond  con- 
ditioned upon  certain  prescribed  terms  should  be  given  and 
approved  by  the  city.  To  meet  this  requirement,  the  tele- 
phone company  made  written   application   to  the   plaintiff 
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surety  company  to  become  surety  upon  such  bond,  and  there- 
upon the  application  was  accepted,  the  bond  in  suit  was 
executed  and  approved  sUa  a  sufficient  compliance  with  the 
ordinance,  and  the  work  of  improvement  was  then  begun  and 
carried  to  completion. 

Having  thus  ascertained  the  situation  of  the  parties  and 
their  relation  to  each  other,  let  us  proceed  to  apply  the  next 
test  which  the  authorities  all  recognize,  and  that  is  'Hhe  pur- 
pose of  the  parties  in  making  the  contract".  Looking  at  the 
situation  as  it  here  appears  without  dispute,  there  is  no  room 
for  doubt  that  the  purpose  in  making  and  giving  the  bond  to 
the  city  was  to  meet  the  requirement  for  security  for  the 
restoration  of  the  city  streets,  alleys  and  public  places,  and 
payment  of  damages  caused  by  the  work  of  construction.  Can 
it  be  reasonably  believed  that  defendant  understood  that  it 
was  giving  a  bond  far  in  excess  of  what  the  ordinance  required 
at  its  hands!  Can  it  be  believed  that  the  surety  company 
understood  that  it  was  binding  itself  to  secure  the  city  against 
other  and  greater  hazards  than  those  mentioned  in  the  ordi- 
nance, or  that  the  city  intended  to  ask  or  receive  more  than 
was  provided  for  in  the  ordinance!  We  think  it'  may  be 
accepted  as  a  matter  of  common  knowledge  and  observation 
that  neither  men  nor  corporations  are  likely  to  voluntarily 
thus  add  to  the  burdens  of  their  contracts  without  obtaining, 
or  at  least  having  in  view,  some  corresponding  or  compensa- 
tory advantage  to  themselves.  But  we  are  not  without  evi- 
dence strongly  supporting  the  inference  or  presumption  to 
which  we  have  adverted.  For  example,  the  application  upon 
which  the  plaintiff  signed  the  bond  states  the  purpose  of  the 
bond  to  be  ''to  indemnify  the  city  against  any  damages  that 
said  telephone  company  may  create  through  the  placing  of  an 
underground  conduit  system  for  their  telephones".  The  bond 
itself  was  entitled  or  captioned,  **Bond  to  comply  with  Ordi- 
nance No.  633".  And  again,  in  the  body  of  the  bond,  it  is 
recited  that  the  work  is  to  be  done  **in  pursuance  of  Ordinance 
No.  633",  and  that  such  bond  has  been  fixed  by  the  council 
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as  required  by  **the  proviBions  of  said  ordinance".  Still, 
again,  if  we  turn  to  the  resolution  passed  by  the  city  council 
prescribing  the  bond  which  it  required  of  the  defendant,  it 
is  recited  that  the  work  is  to  be  done  as  provided  by  Ordinance 
No.  633,  and  that  the  bond  which  the  defendant  was  required 
to  give  should  be  ''conditioned  as  in  said  ordinance  provided". 
All  these  matters — the  city  ordinance,  the  application  of  the 
telephone  company  for  permit  to  proceed  thereunder,  the  reso- 
lution approving  the  application  and  fixing  the  boncf,  the 
application  for  the  bond  and  the  bond  itself — are  all  parts  of 
one  connected  transaction,  all  of  which  must  be  considered  if 
we  are  to  arrive  at  the  intention  of  the  parties.  Indeed,  the 
bond  by  its  express  terms  refers  to  the  ordinance  and  to  the 
permit  granted  by  the  council,  and  these  must  be  read  into  the 
contract  as  a  part  of  its  provisions.  At  every  step  of  the  pro- 
ceedings and  nearly  every  mention  of  the  bond,  it  is  declared 
to.  be  the  bond  required  by  the  ordinance.  The  final  act  of  the 
council  fixing  the  penalty  of  the  bond  which  must  be  given  be- 
fore permit  will  issue  orders  in  so  many  words  that  it  shall  be 
''conditioned  as  in  said  ordinance  provided";  and  later,  the 
bond  in  suit  was  accepted  and  approved  as  a  compliance  with 
that  order. 

Bight  in  this  connection,  and  at  the  risk  of  repetition, 
let  us  once  more  call  attention  to  what  the  ordinance  did 
prescribe  as  to  the  conditions  of  the  bond.  It  is  found  in 
the  latter  part  of  Section  No.  5,  hereinbefore  quoted  in  full, 
and  provides  that  the  bond  to  be  given  shall  be  "conditioned 
that  such  company  will  restore,  as  provided  by  this  ordinance, 
the  streets,  alleys  and  public  places  to  be  excavated  under  such 
permit  and  pay  all  damages  occasioned  by  the  construction  of 
such  work".  This,  nothing  more  and  nothing  less,  is  required. 
It  at  once  defines  and  limits  the  authority  of  the  city  council 
to  exact  any  bond  as  a  condition  upon  which  it  will  permit 
the  defendant  to  do  the  work  which  the  city  orders  done. 
If,  without  repealing  or  amending  the  ordinance,  the  council 
had  demanded  and  received  a  bond  materially  increasing  the 
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obligations  prescribed  by  the  ordinance,  it  would  doubtless  be 
held  void  or  voidable  to  the  extent  of  such  unauthorized 
demand,  as  will  be  seen  by  the  authorities  to  which  we  will 
later  call  attention.  But  no  such  demand  was  made.  What 
the  council  did  demand,  as  shown  by  its  resolution,  was  a 
bond  ''conditioned  as  provided  by  such  ordinance".  It  ap- 
pears, however,  that,  in  drawing  the  bond,  it  was  conditioned 
not  only  as  prescribed  by  the  ordinance,  but  inserted  therein 
waai  an  additional  clause,  which,  standing  alone,  does  not 
express  a  complete  idea,  but,  read  in  connection  with  its  imme- 
diate context,  enlarges  its  effect  much  beyond  the  ordinance 
requirement.  To  give  it  literal  effect  would  be  so  contrary 
to  the  general  intent  and  purpose  of  the  parties,' as  shown 
beyond  reasonable  doubt  by  an  examination  of  the  entire 
record,  that  we  must  decline  so  to  do. 

Strictly  speaking,  while  a  word  or  clause,  the  ordinary 
meaning  of  which  is  not  at  all  doubtful  or  obscure,  is  not  the 
subject  of  construction,  yet  it  not  infrequently  happens  that 
when  such  word  or  clause  is  incorporated  into  a  written  con-  , 

tract,  it  becomes  obscure  or  uncertain,  because  of  the  connec-  | 

tion  in  which  it  is  found,  or  because  its  literal  sense  is  out  | 

of  harmony  with  the  clearly  manifest  general  intent  and  pur-  ' 

pose  of  the  contract.  In  such  case,  construction  is  proper ;  and 
if  the  general  intent  and  purpose  of  the  contract  considered  I 

as  a  whole  is  fairly  ascertainable,  it  will  be  given  effect,  even 
though  it  involves  the  necessity  of  giving  such  word  or  clause  | 

a  modified  meaning,  or  holding  it  so  repugnant  to  the  intent 
of  the  parties  that  it  may  be  ignored  altogether.  It  cannot 
be  presumed  that  the  parties  intended  to  make  a  contract  | 

one  part  of  which  should  be  repugnant  to  another.    Indeed,  | 

the  presumption  is  to  the  contrary;  and  if,  upon  considering  | 

all  parts  of  the  writing  in  the  light  of  all  the  circumstances  | 

attending  the  transaction,  one  of  the  inconsistent  provisions  ' 

better  expresses  the  apparent  intent  tban  the  other,  it  should 
prevail.  Knower  v.  Emerson,  9  Pick.  (Mass.)  422;  Straus  v. 
Wanamaker,  175  Pa.  213;  Hibbard  v.  McKindley,  28  m.  240; 
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Datuiat  v.  People,  193  111.  264,  267 ;  Cochran  v.  County  of  Ver- 
milion, 113  111.  App.  140;  City  of  Garden  City  v.  Heller,  61 
Has.  767 ;  Walker  v.  Douglas,  70  111.  445.  In  the  construction 
of  a  contract,  particular  words  should  give  way  to  the  evident 
intent  appearing  from  a  view  of  the  entire  agreement.  Field  v. 
Schricher,  14  Iowa  119;  Donahoe  v.  KettM,  1  Cliflf.  135; 
Smith  V.  Davenport,  34  Me.  520;  Davis  v.  Hendrix,  59  Mo. 
App.  444;  Chase  v.  Bradley,  26  Me.  531 ;  2  Page  on  Contracts, 
Sec.  1113.  And  while  due  consideration  is  to  be  given  each 
and  every  part  of  the  writing,  the  ultimate  problem  in 
the  construction  of  every  contract  is  not  what  the  separate 
parts  mean,  but  what  is  the  meaning  of  the  entire  instrument, 
when  read  as  a  whole.  2  Page  on  Contracts,  Sec.  1112.  And 
the  fact  that  a  particular  clause  relied  upon  by  one  of  t^e 
parties  is  in  itself  clear  and  unambiguous  does  not  exempt 
it  from  construction  as  a  part  of  the  entire  contract.  This 
subject  is  very  lucidly  discussed  in  O'Brien  v.  Miller,  168  U. 
S.  287,  297.  Referring  to  a  particular  clause  of  the  bond 
there  in  suit,  which  one  of  the  parties  insisted  was  clear  and 
unambiguous  and  therefore  not  subject  to  construction,  the 
court  says  that  the  words  considered  by  themselves  alone  are 
Bot  ambiguous: 

''But  the  question  presented  involves  not  the  interpreta- 
tion of  this  language  apart  from  the  whole  agreement,  but 
is,  on  the  contrary,  the  ascertainment  of  the  meaning  of  the 
entire  contract.  The  fallacy  which  underlies  the  assumption 
as  to  want  of  all  ambiguity  in  the  bond  arises,  therefore,  from 
presupposing  that,  in  order  to  establish  want  of  ambiguity 
in  a  contract,  a  few  words  can  be  segregated  from  the  entire 
context,  and,  that  because  the  words  thus  set  apart  are  not 
intrinsically  ambiguous,  there  is  no  room  for  construing  the 
contract  itself.  In  other  words,  the  confusion  in  thought  con- 
sists in  failing  to  distinguish  between  the  contract  as  a  whole 
and  some  of  the  words  found  therein.'' 

Speaking  along  the  same  line,  the  New  Jersey  court  has 
said: 
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''But  the  adverse  argument  is  that  the  agreement  of  the 
parties  is  to  be  ascertained  from  the  plain  language  used 
by  them,  and  such  agreement  is  to  be  enforced,  no  matter  what 
the  intention  may  have  been.  This  is  the  general  rule,  beyond 
a  doubt,  but  such  required  literalism  is  not  to  be  pushed  to 
the  preposterous  length  of  requiring  that  by  its  operation  the 
general  intention  of  the  parties,  as  evidenced  by  their  contract 
itself,  shall  be  frustrated  or  perverted,  either  in  whole  or  in 
part.  The  terms  employed  are  servants  and  not  masters  of 
a  perspicuous  intent;  they  are  to  be  interpreted  so  as  to 
subserve  and  not  to  subvert  such  intent."  Chism  v.  Schipper, 
n  N.  J.  L.  1. 

The  case  of  First  Nat.  Bank  v.  Oerke,  68  Md.  449,  is 
quite  in  point  with  the  one  at  bar.  Tliere,  one  Lisle  was 
employed  as  assistant  bookkeeper  in  the  bank,  and  was 
required  to  give  a  bond  for  the  faithful  performance  of  his 
duty.  A  bond  upon  which  Oerke  became  surety  was  given 
and  accepted.  It  was  conditioned  to  secure  the  faithfulness 
of  Lisle  ''for  and  during  the  time  he  shall  continue  in  the 
employment  of  the  said  First  National  Bank  of  Baltimore". 
It  will  be  noted  that  the  literal  effect  of  this  condition  was  to 
bind  the  surety  so  long  as  his  principal  remained  in  the 
employment  of  the  bank.  Lisle  remained  with  the  bank  seve- 
ral years,  during  which  time  he  was  promoted  to  the  position 
of  discount  clerk  and  therein  defaulted.  Being  sued  upon 
the  bond,  the  surety  insisted  that  the  obligation  was  intended 
to  stand  as  security  only  so  long  as  Lisle  remained  in  the 
position  to  which  he  was  first  appointed,  and  that  the  obliga- 
tion did  not  extend  to  defaults  made  after  he  was  promoted 
to  another  position.  As  in  this  case,  the  plaintiff  pointed  to 
the  express  language  of  the  bond  and  insisted  upon  its  right 
to  recover  accordingly,  but  the  court  sustained  the  defense. 
In  affirming  that  judgment  upon  appeal  the  court  says : 

''And  it  is  a  principle  of  universal  application  that,  in 
order  to  arrive  at  the  intention  of  the  parties,  the  contract 
itself  must  be  read  in  the  light  of  the  circumstances  under 
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which  it  was  entered  into.  General  or  indefinite  terms  em- 
ployed in  the  contract  may  be  thus  explained  or  restricted  in 
their  meaning  and  application;  and  the  contract  must  be  so 
construed  as  to  give  it  such  effect,  and  none  other,  as  the  parties 
intended  at  the  time  it  was  made." 

See  also  Cooke  v.  Oraham,  3  Cranch.  229.  Having  found, 
therefore,  as  already  said,  that  the  intention  and  purpose  of 
the  bond  were  simply  to  comply  with  the  terms  of  the 
ordinance  and  to  create  an  obligation  dependent  upon  the 
conditions  therein  prescribed,  and  nothing  more,  the  court  is 
in  duty  bound  to  construe  it  accordingly. 

We  do  not  overlook  the  fact,  which  is  emphasized  in 

argument  by  the  appellee,  that  the  ordinance  does  charge 

appellant  with  the  duty  not  alone  of  the  proper  construction 

of  its  underground  system,  but  with  the  fu- 

2.  Bonds: con-  ,        ^  ,  .  «         ,    , 

bond^ez-  *^'®  maintenance  and  repair  as  well,  and  the 
toiTor oVSi"  point  made  is  that  the  bond  should  be  treated 
moluiwpiusl  ^  securing  the  performance  of  all  these  du- 
••^  ties  in  their  entirety.    But  we  think  that  the 

contention  is  without  real  merit.  Until  the  passage  of  Ordi- 
nance No.  633,  the  city  was  under  no  obligation  to  exact  the 
giving  of  any  bond. 

In  exercising  its  legislative  discretion  to  demand  security, 
it  could,  we  may  concede,  have  required  the  conditions  of  the 
obligation  to  be  as  broad  and  comprehensive  as  the  duties 
which  the  telephone  company  was  required  to  perform,  or  it 
could  require  security  only  as  to  those  duties  the  neglect  of 
which  the  council  believed  created  greatest  hazard  of  dam- 
age to  the  public.  When,  therefore,  after  enumerating  the 
list  of  requirements  laid  upon  the  telephone  company,  the 
ordinance  proceeds  to  say  that  a  bond  shall  be  given  to  secure 
the  faithful  performance  of  certain  items  thereof  only,  it 
must  be  assumed  that  no  more  was  intended  than  was  therein 
expressed,  and  that,  as  to  those  duties  concerning  which  no 
bond  was  exacted,  the  city  was  satisfied  to  rely  upon  the  direct 
liability  of  the  company. 
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Finally,  it  is  argaed  that,  conceding  the  conditions  of  the 
bond  as  written  to  be  in  excess  of  the  requirements  of  the 
ordinance,  it  may  still  be  enforced  as  a  common-law  obligation. 
In  support  of  this  proposition,  counsel  sub- 
*•  I^JJJuon*:""  ^^  many  precedents.  That  this  and  other 
S^aJ^KcIu-  courts  have  held  in  proper  cases  that  where, 
S4||„-  for  any  reason,  a  Ld  given  in  professed 
mon^awobu-  or  attempted  compliance  with  a  statute  is 
so  defective  as  to  be  unenforceable  as  a 
statutory  obligation,  it  may  still  be  enforced  as  a  common-law 
undertaking,  may  be  freely  admitted.  The  Iowa  cases  cited 
are  Sheppard  &  Morgan  v,  Collins,  12  Iowa  573;  Baker 
V.  Bryan,  64  Iowa  565;  Painter  v.  Gibson,  88  Iowa  123; 
Oarretson  v.  Reeder,  23  Iowa  24.  Three  of  these  cases 
from  this  court  were  suits  upon  delivery  bonds,  in  all  of 
which  the  parties  signing  the  bonds  had  secured  the  delivery 
of  attached  property  into  their  hands,  and  it  was  held  that 
even  though  the  statutes  made  no  provision  for  such  a  bond, 
or  the  bond  did  not  conform  substantially  to  the  stat- 
ute, yet,  if  the  obligors  saw  fit  to  offer  their  personal 
obligation  in  place  of  the  attached  property  and  it  was  ac- 
cepted, the  bond  could  be  enforced — a  conclusion  which  is 
not  open  to  question.  In  the  fourth  case.  Baker  v.  Bryan, 
the  statute  authorized  the  school  district  to  exact  a  bond  from 
a  contractor  to  whom  the  building  of  a  schoolhouse  had  been 
awarded,  but  it  did  not  prescribe  the  conditions  of  such  bond ; 
and  it  was  held  that  a  provision  therein  requiring  the  con- 
tractor to  pay  all  claims  for  materials  and  labor  in  the  con- 
struction of  the  building  (in  which  respect  the  obligation  of 
the  bond  followed  the  obligation  of  the  contract)  was  valid 
and  enforceable.  It  will  be  readily  seen  that  none  of  the 
precedents  are  in  point  with  the  question  which  confronts  us 
here.  In  no  case  cited  to  us  and  in  none  falling  under  our 
observation,  where  a  statute  provides  for  the  giving  of  a  bond 
and  prescribes  its  conditions,  and  the  bond  in  the  decided  case 
contains  all  the  statutory  conditions,  has  it  been  held  that  tht 
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indixBion  in  such  bond  of  other  or  non-statutory  conditions 
has  the  effect  to  convert  it  into  a  common-law  obligation.  In- 
deed, the  entire  trend  of  the  cases  is  to  the  contrary.  In  the 
first  place,  where  the  bond  is  given  as  a  statutory  obligation, 
the  court  will  construe  it,  so  far  as  it  properly  may,  to  sus- 
tain the  statutory  purpose ;  and  even  though  it  be  informal  or 
contain  terms  which,  considered  alone,  might  indicate  an  abso- 
lute, rather  than  a  contingent,  liability,  yet,  if  it  be  clear  that 
the  intention  was  to  comply  with  the  statute,  it  will  be  so 
treated  and  enforced.  This  was  the  distinct  holding  in  Field  v. 
Schricher,  supra.  It  is  indeed  thoroughly  well  settled  that  in 
such,  if  the  added  or  non-statutory  conditions  are  separable 
from  those  required  by  the  statute,  they  will  be  treated  as 
surplusage  and  of  no  effect.  5  Cyc.  750,  notes  26,  27,  28; 
4  B.  C.  L.,  pp.  53,  54,  Sees.  13  and  14;  Walker  v.  Chapv/um, 
2li  Ala.  116,  124;  4  Meyer's  Federal  Decisions,  Sec.  234; 
Yost  V.  Barney,  103  Va.  117;  8iai;e  v.  Findley,  10  Ohio  51; 
Woods  V.  State,  10  Mo.  698 ;  Vraom  v.  Executors  of  Smith,  1^ 
N.  J.  L.  479;  United  States  v.  Hodsaii,  10  Wall.  395;  TJmted 
States  V.  Mora,  97  U.  S.  422;  Pratt  v.  Wright,  13  Qratt.  (Va.) 
175;  Gibson  v.  Beckham,  16  Qratt  (Va.)  321;  Hutchinson  v. 
Fulghum,  4  Heisk.  (Tenn.)  550;  State  v.  McGuire,  46  W.  Va. 
328.    To  quote  the  language  of  this  court  in  the  Field  case : 

''When,  from  the  language  used,  a  legitimate  statutory 
object  and  purpose  can  be  seen  to  have  been  intended,  it  will 
not  be  presumed  that  the  parties  voluntarily  made  a  bond 
good  only  at  common  law." 

And  it  would  be  an  anomalous  holding  to  say  that  a  bond 
may  be  enforced  as  a  statutory  obligation  and  also  as  an  obli- 
gation at  common  law.  In  Tennessee,  where  the  statutory 
condition  of  an  appeal  bond  was  for  the  payment  of  costs 
only,  or  for  costs  and  damages,  and  a  bond  was  given  to  per- 
form the  judgment,  it  was  held  that  the  condition  would  be 
cut  down  to  that  prescribed  by  the  statute.  See  Hutchinson 
case,  supra.    In  the  Woods  case,  the  court  says: 

*'The  stipulations  in  the  bond  not  required  by  the  stat- 


Digitized  by  VjOOQ IC 


496  U.  S.  F.  &  G.  Co.  v.  Ia,  Tel.  Co.  [174  Iowa 

ate  may  be  rejected  as  surplusage,  and  the  bond  still  be  re- 
garded as  a  statutory  bond,  and  sued  upon  as  such." 

Summing  up  the  authorities,  it  is  said  in  4  B.  C.  L.  54: 

''The  prevailing  doctrine  is  that  where  the  conditions  of 
a  statutory  bond  are  separable  and  part  are  authorized  by 
the  statute  and  part  not  authorized  or  even  prohibited,  and 
the  statute  does  not  .  .  .  declare  it  void  as  a  whole, 
the  conditions  not  authorized  or  prohibited  may  be  rejected 
as  surplusage  and  the  residue  sustained  as  a  good  statutory 
bond  pro  tanto,'' 

But  in  our  judgment,  the  question  whether  a  bond  found 
insufficient  as  a  statutory  bond  may  still  be  given  effect  as  a 
common-law  obligation  never  arises  until  the  court  has  first 
f oimd  that  the  proved  facts  and  circumstances  are  insufficient 
to  sustain  a  finding  that  a  statutory  bond  was  intended  by 
the  parties  thereto.  Upon  this  preliminary  question,  we  have 
been  compelled  to  find  against  the  plaintiff,  and  hold  that 
the  intent  to  conform  the  bond  to  the  ordinance  requiring  it 
has  been  well  proved. 

Upon  the  final  proposition,  having  found  that  the  bond 

was  intended  as  a  statutory  or  ordinance  obligation,  we  hold 

that  its  validity  or  enforceable  quality  does  not  extend  beyond 

the    conditions    which    the    ordinance    pre- 

4.  Bonds:  con-       scribed.    It  foUows  of  necessity  that  liability 

struction : 

guitutory    ^      upon  the  bond  did  not  survive  the  completion 
Statutoir'*"        of  the  work  of  construction  of  the  uhder- 
conditions:         ground  System  of  wires,  the  restoration  of 
the  streets,  alleys  and  public  places  excavated 
for  that  purpose,  and  the  payment  of  damages  occasioned  by 
such  work,  and  that  the  liability  of  plaintiff  as  surety  upon 
the  bond  must  be  considered  as  having  ceased  with  the  com- 
pletion of  the  improvement.    It  is  admitted  that  the  work  was 
completed  November  15,  1905,  and  that  the  premium  on  the 
bond  was  paid  only  to  August  15,  1905.     A  tender  of  the 
premium  for  this  period  of  three  months  is  pleaded  in  the 
answer.     So  far  as  we  have  noticed,  the  record  before  us 
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discloses  no  evidence  or  agreement  concerning  such  alleged 
tender ;  and  as  the  proper  taxation  of  costs  will  turn  to  some 
extent  upon  the  question  whether  tender  was  made,  and.  if 
made,  whether  it  has  been  kept  good,  the  matter  of  such  tax- 
ation will  be  remanded  for  disposition  by  the  trial  court. 

As,  in  our  judgment,  the  first  point  on  which  we  have 
dwelt  in  this  opinion  is  determinative  of  the  appeal,  we  have 
not  gone  into  any  review  of  other  authorities  cited  by  the 
appellee,  none  of  which  seems  to  us  at  all  inconsistent  with 
our  conclusion.  It  follows  from  what  we  have  said  that  the 
judgment  appealed  from  must  be  reversed  and  the  cause 
remanded  to  the  trial  court,  with  direction  to  enter  a  judg- 
ment reducing  the  amount  of  plaintiff's  recovery  to  the 
amount  of  premium  earned  upon  the  bond  from  August  15, 
1905,  to  November  15,  1905,  with  interest  thereon  from  the 
latter  date  to  the  date  of  the  tender  of  payment,  if  such  tender 
be  shown ;  or,  in  case  no  tender  is  shown,  interest  will  be  com- 
puted to  the  date  when  judgment  is  finally  entered.  Costs  ac- 
crued up  to  date  of  tender  will  be  taxed  to  defendant ;  or,  if  no 
tender  be  shown,  all  costs  will  be  so  taxed  except  costs  of  the 
appeal,  which,  in  any  event,  will  be  taxed  to  the  plaintiff.  The 
judgment  dismissing  the  defendant's  cross-petition  is  also 
reversed,  and  judgment  will  be  entered  cancelling  the  bond. 
In  leaving  the  case,  we  desire  to  express 
5.  ATTOMKvr  our  obligation  to  counsel  on  both  sides  for 

AND  clisnt: 

conduct  of  the  marked  thoroughness  with  which  the  is- 

of?a«uS^*^°       sues  have  been  presented,  and  the  perfect 
frankness    and    fairness    with    which    each 
point  has  been  argued. — Reversed  and  Bemanded. 

EvANS^  C.  J.,  Deemer  and  Preston^  JJ.,  concur. 


Vol.  1741a.— 32 
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Pbteb  G.  Johnson,  Appellee,  v.  Plykouth  Oypsxtm  Plasteb 
Co.,  Appellant. 

MASTER  AND  SERVANT:    NegUgence— JDiy  Qaestloii— Sdfficieiiey 

1  of  Evldenoe.  Evidence  reviewed,  and  held  to  present  a  jury 
question  on  the  question  of  defendant's  negligence  (a)  in  fail- 
ing to  furnish  a  safe  place  of  work,  (b)  in  the  use  of  an  unsafe 
rox>e,  (c)  in  the  construction  of  a  door  to  a  mine,  and  (d)  in 
failing  to  station  someone  at  said  door  to  open  same. 

MASTER    AND    SERVANT:      Negligence— Evidence— Oiijit<mi    to 

2  Show  Negligence  or  Non-Negligence  Oontnurted.  Evidence  of 
custom  is  admissible  to  estahliah  negligence,  but  not  to  esecuse  negli- 
gence. So  held  in  the  case  of  alleged  negligence  of  a  mine  owner 
in  so  constructing  a  door  to  the  mine  that  it  would  swing  only 
one  way. 

MASTER  AND  SERVANT:    Proximate  Oanae— Intervening  Oanae— 

3  Ckmtributory  Negligenco— Confusing  Instmctiomi.  Instructions 
which  confuse  the  doctrine  of  "intervening  cause"  with  the  doe- 
trine  of  "contributory  negligence"  are  properly  refused. 

NEOUGENOE:    Oontrilmtory  Negligence— Emergency— Daty  to  Pre- 

4  lenre  Property— Position  of  PeriL  It  is  always  proper,  in  con- 
sidering the  question  of  a  plaintiff's  contributory  negligence,  to 
take  into  consideration  (a)  whether  plaintiff,  in  what  he  did, 
acted  in  an  emergency  or  deliberately,  (b)  whether  he  was  under 
a  duty  to  preserve  the  property  of  defendant,  and  (c)  whether 
he  was,  at  the  time  of  acting,  in  peril.  Principle  applied  where 
plaintiff,  in  approaching  a  door  to  a  mine  and  suddenly  failing  to 
open  the  door  with  a  rope  because  it  broke,  might  have  attempted 
(1)  to  open  the  door  with  his  hands,  or  (2)  to  stop  the  cars,  or 
(3)  to  stand  to  one  side  of  the  cars  and  allow  them  to  crash  into 
the  door,  or  (4)  to  get  upon  the  cars.  Plaintiff  chose  the  first, 
and  was  injured.    Held,  he  was  not  negligent  per  ge. 

MASTER  AND  SERVANT:    Assumption  of  Risk— Dangerous  Ckmdi- 

5  tion — Knowledge.  No  knowledge  of  danger,  no  assumption  of 
risk.  So  held  where  plaintiff,  a  miner,  attempted  to  open  the 
door  to  the  mine  by  means  of  a  defective  rope  supplied  for  that 
purpose,  without  knowledge  of  such  defective  condition  and  of 
the  danger  attending  its  use,  and  the  rope  broke  and  plaintiff  was 
injured  by  oncoming  cars. 

MASTER  AND  SERVANT:    Negligence— Pleadings— Lack  of  Sped- 

6  fication— Sulmiission  of  Issaes— EstoppeL     A   defendant  in  an 
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action  for  damages  for  negligence  may  not  allow  the  pleadings 
as  to  negligence  to  remain  in  part  in  a  blanket  or  "catchall" 
form,  and  then  after  trial  complain  that  the  court  submitted  the 
charges  of  negligence  in  the  form  in  which  they  appeared  in 
the  petition.  Defendant  should  employ  the  motion  for  a  more 
specific  statement. 

PEINCIPLE  APPLIED:    Plaintiff  pleaded  that  defendant  was 
negligent  as  follows: 

1.  In  not  furnishing  a  safe  place  to  work,  in  a  mine; 

2.  In  not  furnishing  a  strong  rope  with  which  to  operate  a 
door,  in  a  mine; 

3.  In  failing  to  examine  said  rope; 

4.  In  so  constructing  the  door  that  it  would  open  but  one  way; 
and 

5.  In  not  having  an  employee  at  said  door  to  open  it. 
Defendant  did  not  move  for  a  more  specific  statement  as  to 

No.  1.  The  court  submitted  all  these  several  grounds  of  negli- 
gence in  the  form  pleaded,  thereby  treating  the  first  specification 
of  negligence  as  involving  the  entire  construction  of  the  entry 
to  the  mine.  Held,  defendant,  by  not  asking  to  have  the  grounds 
of  negligence  stated  with  precision,  had  lost  his  right  to  object 
to  the  action  of  the  court — could  not  object  that  specification  No. 
1  was  a  "catchall"  that  gave  the  jury  unlimited  authority  to 
do  as  it  pleased. 

NEGLIGENCE:     Oontrfbntory  Negligence— Definition— Oonstnictioii. 

7  An  instruction  defining  contributory  negligence  as  "the  doing 
of  some  act  by  the  party  complaining  that  to  some  extent  aided 
in  bringing  <ibout  the  conditions  that  produced  the  injury,"  etc., 
is  not  objectionable  as  excluding  from  consideration  what  the 
complaining  party  himself  did  at  the  time. 

TSIAL:     AistroctlonA— Modifications— Negligence.    It  is  proper  for 

8  the  court,  in  giving  a  requested  instruction  in  an  action  for  dam- 
ages for  negligence,  to  so  modify  the  requested  instruction  that  it 
presents  both  theories  of  the  case.  So  held  where  the  requested 
instruction  stated  the  effect  of  plaintiff's  leaving  a  perfectly 
safe  place  and  voli^ntarily  assuming  a  hazard  which  he  knew  or 
ought  to  have  known  would  result  in  harm,  and  the  court  added 
a  modification,  stating  that  such  rule  did  not  apply  if  plaintiff 
was  not  in  a  safe  place  or  if,  acting  as  a  reasonably  prudent 
person,  he  believed  he  was  not  in  a  safe  place. 

NEGUGENGE:      Contributory   Negligence— Emergency— Choice   of 

9  Ways— Choosing  tlie  More  Hazardous.  Choosing  the  more  hazard- 
ous of  two  ways  by  one  faced  with  sudden  and  imminent  peril 
does  not  per  se  constitute  contributory  negligence. 
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TRIAL:  VezdIct—ExcesslvenesB— 96,000.  Verdict  of  $5,000  in  per- 
10  Bonal  injury  action  sustained.  Plaintiff  was  40  years  of  age  when 
injured,  and  was  then  earning  $75  a  month  as  a  miner.  He  suf- 
fered a  compound  fracture  of  the  leg,  with  consequent  pain,  short- 
ening of  leg,  readjustment  of  his  spine,  and  stiffness  of  knee. 
He  still  walks  with  a  cane,  cannot  bear  any  weight  on  his  leg, 
and  is  unable  to  do  much  work. 

Appeal  from  Webster  District  Court, — E.  M.  McCall,  Judge. 

Wednesday,  March  8,  1916. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  while  working  in  defendant's  mine.  Upon  issues 
joined,  the  case  was  tried  to  a  jury,  resulting  in  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $5,000,  and  defendant 
appeals. — Affirmed. 

Kenyon,  KeUeher  &  Price,  for  appellant. 

Oabrielson  &  Hemingway  and  Robert  Healy,  for  appellee. 

Deemeb,  J. — I.    Plaintiff  was  employed  as  a  driver  in 

defendant's  mine,  and,  on  September  19,  1913,  while  engaged 

in  the  performance  of  his  duties,  he  received  the  injuries  of 

which  he  complains.    It  is  chai^d  that  de- 

1-  J^?^^*^       fendant:    (1)  Failed  to  furnish  a  safe  place 

?"5*?"®»^*^n-     ^^  work;  failed  to  furnish  a  reasonably  strong 

evidenc^^*^       ropc  which  was  attached  to  the  door  in  the 

shaft  of  the  mine  with  which  to  open  the  door, 

and  that  the  rope  furnished  was  rotten,  defective  and  unsafe ; 

(2)  failed  to  notify  the  plaintiff  of  the  dangers  incident  to  the 

use  of  the  defective  rope;  (3)  was  negligent  in  not  examining 

the  rope ;  and  (4)  was  careless  in  so  constructing  the  door  in 

the  shaft  that  it  would  open  but  one  way,  and  that  toward  the 

cars  which  were  being  driven  to  the  mouth  of  the  shaft ;  and 

(5)  was  negligent  in  not  having  someone  stationed  at  a  point 

to  open  the  door  for  approaching  cars. 

The  second  specification  was  not  submitted  to  the  jury, 
but  the  others  were,  resulting  in  the  verdict  hitherto  stated. 
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Defendant  denied  all  negligence,  and  pleaded  assumption  of 
risk  and  contributory  negligence.  It  is  claimed  in  argument 
that  there  was  no  evidence  of  defendant's  negligence;  no  testi- 
mony that  the  negligence,  if  any,  was  the  proximate  cause  of 
the  injury;  that  plaintiff  was  guilty  of  contributory  negli- 
gence and  assumed  the  risk ;  and  that,  upon  the  whole  record, 
no  judgment  should  have  been  entered  for  plaintiff.  In 
addition,  certain  rulings  on  the  admission  of  evidence  and 
some  of  the  instructions  given  and  the  refusal  to  give  certain 
others  are  complained  of,  and  it  is  also  asserted  that  the  verdict 
was  excessive. 

II.  Defendant's  mine  is  what  is  called  a  drift  one,  the 
shaft  entering  at  or  near  the  bottom  of  a  hill,  and,  from  this 
main  one,  which  runs  into  the  hill,  several  entryways  branch 
off  into  rooms.  At  the  time  of  the  accident,  the  working  face 
of  the  mine  was  something  like  1,400  feet  from  the  opening 
of  the  shaft  or  entryway.  The  mine  and  the  entries  were 
lighted  by  electricity.  The  main  shaft  or  entryway  was  from 
10  to  14  feet  wide  and  about  9  feet  high.  A  ventilating  sys- 
tem was  installed,  and  an  air  tube  extended  into  the  main 
entry  something  like  12  feet,  where  a  fan  was  placed  in  a  box, 
this  box  being  near  the  top  of  the  entry.  At  the  mouth  of  the 
entry,  a  framework  was  constructed,  with  a  door  in  this  frame. 
Tliis  door  was  hiuig  upon  heavy  hinges  attached  to  the  south 
side  or  southeast  wall,  and  the  door  itself  was  about  6  feet 
wide  and  6  feet  6  inches  in  height.  It  was  constructed  of 
inch  boards  nailed  together  diagonally.  It  opened  but  one 
way,  and,  when  opened,  swung  into  the  mine  and  rested 
against  the  southeast  wall  or  rib.  There  was  a  handgrip  upon 
it,  but  it  had  no  latch.  It  was  also  equipped  with  a  half -inch 
rope  attached  to  the  upper  north  corner  of  the  door,  and 
this  rope  from  there  was  carried  over  pulleys  for  something 
like  20  feet  along  the  south  side  of  the  rib  back  into  the 
mine.  This  was  for  the  purpose  of  opening  the  door  without 
using  the  handle  or  grip  thereon.  The  forcing  of  the  air  into 
the  mine  kept  the  door  closed,  and  it  is  claimed  that  for  this 
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reason  it  could  not  have  been  made  to  swing  both  ways.  The 
rope  to  which  we  have  referred  was  put  in  4  or  5  months 
before  the  accident,  and  it  is  claimed  that  this  was  put  in  at 
plaintiff's  request,  so  that  he  could  open  the  door  without 
going  to  the  handle  or  grip ;  but  it  was  installed  by  defendant's 
employees;  and  defendant  constructively  knew  that  it  had 
been  installed  and  was  in  use  for  the  purposes  intended. 
Plaintiff  was  an  experienced  miner  and  entirely  familiar  with 
the  construction  of  the  door  and  all  its  appliances;  and,  in 
the  performance  of  his  duties,  he  was  required  to  open  the 
door  frequently  for  many  months.  On  the  day  of  the  acci- 
dent, he  was  driving  his  mule,  and  was  making  his  regular 
trip  from  the  place  where  he  received  his  cars  to  the  mouth 
of  the  entry.  At  that  time,  he  had  13  cars  on  the  way  to  the 
mouth  of  the  mine.  Part  of  the  time  on  his  journey,  he 
walked  beside  the  cars,  and  part  of  the  time,  he  rode  upon 
one  of  the  cars.  By  reason  of  grades  in  the  track,  he  was  com- 
pelled at  places  to  brake  or  sprag  the  cars  while  passing  down 
an  incline  of  something  like  100  feet.  After  holding  them 
back  at  this  point,  he  removed  the  sprag  and,  being  then  not 
far  from  the  door,  he  would  go  to  the  rope  and  open  the  door, 
or  would  run  ahead  of  the  mule  and  open  it  by  hand ;  so  that 
the  mule  with  its  load  of  cars  could  pass  through  the  door 
and  out  to  the  mouth  of  the  entry.  On  the  day  in  question, 
he  spragged  the  cars  as  usual  and,  as  he  approached  the  door, 
went  to  the  rope  for  the  purpose  of  opening  the  door,  the 
mule  at  that  time  being  close  upon  him.  He  grabbed  the 
rope  and,  as  he  pulled  upon  it,  the  door  opened  a  little,  and 
then  the  rope  broke  and  the  door  flew  back  to  its  normal 
position.  Realizing  that  something  must  be  done  to  save  the 
mule  from  hitting  the  door,  he  rushed  to  the  door  itself  and 
had  it  partly  opened  by  hand,  when  the  mule  was  forced  upon 
him  by  the  cars  and  crushed  him  against  the  door,  breaking 
his  leg  and  otherwise  bruising  him.  He  was  immediately  taken 
to  a  hospital,  where  he  remained  for  more  than  seven  weeks, 
and,  after  his  discharge  therefrom,  he  was  confined  to  his  room 
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for  a  few  days.  At  the  time  of  trial,  the  broken  leg  was 
somewhat  stiff  and  it  was  shortened  from  three  fourths  to 
seven  eighths  of  an  inch;  but  there  was  testimony  that  he 
would  eventually  recover  the  use  of  his  limb.  All  the  cars  in 
the  train  were  loaded,  and  each  weighed  from  500  to  600 
pounds,  and  each  carried  from  a  ton  to  2,200  pounds  of  rock. 
Except  for  a  short  distance,  from  the  place  where  the  plain- 
tiff received  his  cars,  the  entryway  was  practically  level; 
but  the  grade  from  the  point  where  he  received  them 
for  a  distance  of  100  feet  or  more  compelled  the  use  of  a 
sprag;  but  plaintiff  was  not  expected  at  any  time  to  bring  his 
train  to  a  full  stop.  The  rope  which  broke  had  been  in  use 
for  6  or  7  months,  although  it  had  been  attached  to  the  door 
for  only  4  months,  and  it  broke  close  to  the  door.  Plaintiff 
testified  that,  while  lying  in  the  entry  after  the  injury,  he 
noticed  this  rope  where  it  broke,  and  that  it  looked  ragged  and 
worn. 

Plaintiff  was  permitted  to  prove,  over  defendant's  objec- 
tions, that  it  was  the  general  custom  or  plan  in  other  mines 
to  construct  such  doors  as  were  in  defendant's  mine  so  that 
they  would  swing  both  ways,  on  the  theory 
^'  gravSwt*^       ^^^^  ^^^  tended  to  prove  negligence  on  the 
evSence:*'         part  of  the  defendant,  and  that,  but  for  this 
8how?e^ii-         negligence,  plaintiff  would  not  have  been  in- 

gence  or  non-        .         ,       •        ,  11.  -.        . 

neffiiffence  jurcd ;  lor  he  could  m  such  circumstances 

contrasted. 

have  pushed  the  door  open,  allowing  the  mule 
and  train  to  pass  through,  instead  of  pulling  it  open  toward 
the  approaching  mule  with  its  train  of  cars.  It  is  said  that 
this  testimony  was  inadmissible  to  prove  negligence.  That 
such  testimony  is  admissible  as  bearing  upon  defendant's  care 
in  the  premises  is  well  settled  by  our  own  decisions.  Austin  v. 
Chicago,  B.  I.  &  P.  jB.  Co.,  93  Iowa  236;  AndevBon  v.  Illinois 
C.  B.  Co.,  109  Iowa  524.  This  seems  to  be  the  general  rule. 
Labatt  on  Master  &  Servant  (2d  Ed.),  Vol.  3,  Sec.  939,  and 
cases  cited  in  Note  J.--  Of  course,  evidence  of  custom  is  not 
admissible  for  the  purpose  of  excusing  negligence;  but,  for 
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the  purpose  of  ascertaining  whether  or  not  a  given  construc- 
tion is  reasonably  safe,  evidence  of  the  general  custom  and 
usage  of  others  in  the  same  situation  with  reference  to  methods 
of  construction  is  admissible,  as  tending  to  show  that  the 
construction  under  investigation  was  not  such  as  ordinary 
prudence  would  dictate ;  and  this  rule  is  peculiarly  applicable 
when  applied  to  machinery  and  other  appliances  or  places  to 
work  with  which  an  ordinary  juryman  is  not  familiar.  Hamil-  \ 

ion  V.  Chicago,  B.  <fe  Q.  B.  Co.,  145  Iowa  431. 

III.    There  was,  in  our  opinion,  sufficient  testimony  to  I 

take  the  case  to  the  jury  upon  the  question  of  negligence  in 
the  respects  submitted  to  the  jury,  and  upon  the  further  ques-  i 

tion  as  to  whether  this  negligence  was  the 
'"bSvSJt:^^^      proximate  cause,  or  one  of  the  causes,   of 
caSe?fnter-       plaintiff's  injury. 

venin^  cause:  t      j.i-«  a-  i         i- 

contributory  In  this  councction,  we  may  also  dispose 

ne^rliffence:  ,         -     ,       . 

confuBing  of  a  complaint  made  of  the  instructions  on  ! 

instructiona.  *^ 

proximate  cause.    We  have  examined  them  in 
the  light  of  the  argument  and  find  no  error.  i 

The  defendant  asked  two  instructions  to  the  effect  that, 
if  the  injury  would  not  have  occurred  save  for  the  voluntary 
act  of  plaintiff's  intervening  between  the  negligent  acts  of 
the  defendant  and  the  injury,  then  defendant's  negligence,  if 
any,  was  not  the  proximate  cause  of  the  injury,  and  no  re- 
covery could  be  had.  These  instructions  were  properly 
refused.  In  the  form  asked,  they  were  misleading,  and  con- 
fused negligence  and  contributory  negligence  in  such  a  way 
as  to  mislead.  Of  course,  it  must  be  shown  that,  but  for 
defendant's  negligence  in  the  respects  charged,  the  accident 
would  not  have  happened,  and  the  doctrine  of  intervening 
cause  has  primarily  no  reference  to  the  conduct  of  the  plain- 
tiff, but  to  some  other  responsible  agency  for  which  the  defend- 
ant was  not  responsible,  intervening  between  defendant's 
negligence  and  plaintiff's  injury,  without  which  the  accident 
would  not  have  happened.  Even  in  such  cases,  this  inter- 
vening human  agency  may  not  relieve  a  negligent  defendant ; 
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for,  if  its  original  wrong  concnrred  with  the  intervening 
cauiae  and  both  acted  proximately  at  the  same  time  in  pro- 
ducing the  injury,  either  or  both  are,  as  a  rule,  liable.  Ootdd 
v.  Schermer,  101  Iowa  582;  Waiters  v.  City  of  Waterloo,  126 
Iowa  199.  Plaintiff's  conduct  is,  of  course,  relevant  upon  the 
question  of  his  negligence,  and,  if  it  be  shown  that  the  acci- 
dent would  not  have  happened  except  for  his  concurring  fault, 
he  cannot  recover,  because,  by  his  own  negligent  conduct,  he 
brought  the  wrong  upon  himself  and  the  wrongs  cannot  be 
apportioned.  Liming  v.  Illinois  C.  B.  Co.,  81  Iowa  246.  The 
instructions  asked,  therefore,  confuse  the  matter  of  con- 
tributory negligence  with  that  of  independent  cause,  and  were 
properly  refused.  Plaintiff's  conduct  was,  of  course,  a  matter 
in  issue  bearing  upon  contributory  negligence,  but  did  not, 
strictly  speaking,  bear  upon  the  question  of  proximate  cause. 
IV.  This  brings  us  logically  to  the  question  of  plain- 
tiff's contributory  negligence.  We  are  asked  to  say,  as  a 
matter  of  law,  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  running  ahead  of  the  mule  and  in 
4.  NBouoaNCT:      attempting  to  open  the  door  so  that  the  mule 

contributory 

neguarence:        and  his  train  could  pass  through.    The  argu- 

emergency :  «-  o  o 

»H^e  prop-*  °^®°*  ^  ^^^^>  ^^^^  ^®  ^P®  broke,  he  should 
o?peil?*  **  either  have  used  his  sprag  and  attempted  to 
stop  the  train,  or  simply  stood  aside  and 
allowed  the  mule  and  the  train  to  run  into  the  door,  taking 
the  consequences  of  such  a  collision,  or  mounted  the  cars 
themselves,  in  any  of  which  events  the  plaintiff  would  have 
been  safe,  and  the  accident  would  not  have  happened; 
whereas,  he  ran  ahead  of  the  mule,  voluntarily  put  himself 
in  a  place  of  danger,  and  not  only  assumed  the  risk  but  was 
so  negligent  that  he  should  not  be  permitted  to  complain. 
There  was  testimony  to  the  effect  that  the  mule  itself  was 
close  upon  the  plaintiff  when  the  rope  broke,  and  that  plain- 
tiff was  under  a  duty  to  preserve  his  master's  property  from 
harm.  Of  course,  he  might  have  attempted  to  sprag  the  train ; 
but  the  distance  was  short,  and  failure  to  stop  the  train  was 
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a  hazard  not  only  to  the  property  which  was  in  his  care,  but 
also  to  himself.  The  same  may  be  said  as  to  his  stepping 
aside  in  the  entryway.  As  a  matter  of  fact,  the  mule  and  the 
train  piled  up  when  they  struck  the  door,  some  of  the  ears 
being  derailed — that  course,  therefore,  was  attended  with 
hazard*  The  same  thing  may  be  said  had  he  mounted  one  of 
the  cars  and  taken  his  chances.  Under  our  rule,  the  mere  fact 
that  one  chooses  a  negligent  way  of  accomplishing  an  object 
where  others  are  open  to  him  does  not  constitute  contributory 
negligence,  as  a  matter  of  law.  In  such  dreumstances,  the 
question  is  for  a  jury.  Huggard  v.  Ohicose  Sugar  Refining 
Co.,  132  Iowa  724;  Oibson  v.  BurKngton,  C.  B.  cfe  N.  B.  Co., 
107  Iowa  596;  Graham  v.  Town  of  Oxford,  105  Iowa  705; 
Verlin  v.  United  Staies  Oypsum  Co.,  154  Iowa  723 ;  Stephen^ 
son  V.  Sheffield  Brick  &  Tile  Co.,  151  Iowa  371;  Pierson  v. 
Chicago  &  N.  W.  B.  Co.,  127  Iowa  13.  It  is  always  proper, 
in  considering  the  question  of  a  plaintiff's  contributory  ne^- 
gence,  to  take  into  consideration  the  circumstances  under 
which  he  is  required  to  act — ^that  is,  whether  in  an  emergency 
or  deliberately;  whether  he  was  under  a  duty  to  save  the 
property  in  his  charge ;  whether  or  not  he  was  in  i>eril ;  and 
from  all  these  determine  whether  or  not  he  acted  with  that 
degree  of  care  and  prudence  that  an  ordinary  man  would 
observe  under  like  or  similar  conditions.  See  case  last  cited, 
and  Stokes  v.  Sac  City,  162  Iowa  514;  Bruggeman  v.  Illinois 
Cent  B.  Co.,  147  Iowa  187 ;  Kern  v.  Des  Moines  City  B.  Co., 
141  Iowa  620;  Brantner  v.  Chicago,  B.  &  Q.  B.  Co.,  136  Iowa 
349 ;  and  many  others  cited  in  these  opinions. 

V.    Closely   related    to   this   question   of   contributory 

negligence  is  the  claim  that  plaintiff,  having  knowledge  of  the 

situation,  assumed  the  risk  incident  to  the  performance  of  the 

work    under    the    then    known    conditions. 

5-  JJ;^^^^^      There  is  no  testimony  that  plaintiff  knew  that 

riakf  dan^r-      ^^®  ^^P®  "^^  defective  or  that  he  was  in  any 

kSoiiSdg"*''''     peril  in  attempting  to  use  it.    The  breaking 

of  the  rope  was  one  of  the  causes,  if  not  the 
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cause,  of  the  accident.  If  there  had  been  no  rope,  and  plain- 
tiff had  simply  assumed  to  run  ahead  of  the  mule  to  open 
the  door,  without  being  required  to  perform  his  work  in  that 
way  by  the  master,  it  may  be  that  it  could  well  be  said  that 
he  assumed  the  risk  in  so  doing.  But  that  is  not  the  situation 
here.  A  jury  was  justified  in  finding  that,  so  long  as  the 
rope  was  kept  in  repair  and  in  condition  to  perform  the  work 
it  was  expected  to  do,  there  was  no  peril  either  in  using  the 
rope  or  in  the  door  which  was  hung  so  as  to  swing  but  one 
way ;  and,  unless  he  knew  of  the  dangerous  condition  and  of 
the  peril  attendant  upon  his  work  about  the  door,  he  did  not, 
as  a  matter  of  law,  assume  the  risk.  It  cannot  be  said,  under 
this  record,  that  the  testimony  shows  assumption  of  risk,  as 
a  matter  of  law.  No  complaint  is  made  of  the  instructions 
with  reference  to  assumption  of  risk,  save  that  the  matter 
should  not  have  been  submitted  at  all. 

VI.    We  are  now  brought  down  to  some  specific  objec- 
tions to  the  instructions.    The  court  submitted  in  terms  the 
four  specifications  of  negligence  heretofore  stated,  and  among 
them  the  general  one — ^that  defendant  did  not 
••  JJi^^^''^       furnish  plaintiff  a  safe  place  to  work,  and 
dum^I^'        that  the  place  was  an  unusually  dangerous 
flcauon^^b-      onc.    This  was  in  accord  with  the  allegations 

inlBsion  of 

issues :  of  the  petition,  and  defendant  did  not  move 

estoppel.  '^ 

for  a  more  specific  statement.  The  complaint 
is  that  the  jury  might  have  found  defendant  not  negligent  in 
furnishing  or  inspecting  the  rope;  that  the  gate  was  properly 
hung;  and  that  defendant  was  under  no  duty  to  keep  a  boy 
or  man  at  the  place  to  open  the  door,  which,  it  is  said,  are  the 
only  things  really  complained  of,  and  still  find  defendant 
negligent  for  some  unassigned  reason.  If  the  premises  were 
correct,  this  argument  would  be  sound,  and  doubtless  con- 
clusive, but  in  the  general  charge  of  an  unsafe  place  to  work, 
there  was  involved  the  entire  construction  of  the  entry,  door, 
air  circulation  box  and  fan,  location  of  tracks,  etc. ;  and  under 
this  allegation,  the  entire  construction  was  in  issue. 
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The  trial  court  so  treated  the  matter  in  its  fifth  instmo- 
tion,  and,  if  the  question  was  so  left  open,  it  was  due  to 
defendant's  failure  to  have  the  sounds  of  negligence  more 
definitely  specified. 

VII.  The  other  instructions  complained  of  have  refer- 
ence to  contributory  negligence.  The  first  one  reads  as 
follows : 

'^You  have  been  told  in  a  preceding 
^'  SSrtbSto?5r'  paragraph  of  these  instructions  that  the  plain- 
d^niu?nt'  tifif  must,  before  he  can  recover,  establish  the 
cona  rue  on.  j^^^^  ^^  ^  preponderance  of  the  evidence,  that 
he  was  not  guilty  of  contributory  negligence.  By  'contribu- 
tory negligence',  gentlemen,  is  meant  the  doing  of  some  act 
by  the  party  complaining,  that  to  some  extent  aided  in  hring- 
ing  about  the  conditions  that  produced  the  injuries,  that  a 
person  of  ordinary  care,  prudence  and  caution  would  not  have 
done,  under  the  then  surrounding  circumstances,  or  the  omis- 
sion on  his  part  of  some  act  that  such  person  of  such  ordinary 
caution,  prudence,  and  care,  would  not  have  omitted  to  do 
under  the  then  existing  circumstances." 

The  use  of  the  italicized  words  is  complained  of.  They 
are  a  little  unusual;  but,  when  the  instruction  is  considered 
as  a  whole  and  in  connection  with  the  one  to  which  it  refers, 
it  is  manifest  that  no  harm  resulted.  Whether  it  be  held 
that  the  conditions  referred  to  were  the  acts  of  the  plaintiff 
which  caused  the  collision,  or  the  conditions  existent  at  that 
time,  for  which  plaintifi?  was  responsible,  it  refers  to  some 
act  done  by  the  complaining  party  which,  to  some  extent, 
aided  in  bringing  about  the  injury.  The  more  serioua  com- 
plaint is  of  Instructions  9,  9V^  and  12.  These  read  as  fol- 
lows, the  underscored  Words  being  the  ones 
*•  SSSfoST:  complained  of : 
Si^iSeS^™"  "9-    You  are  instructed  that  if  you  find 

from  the  evidence  that  the  plaintiff  left  a 
place  of  safety,  and  while  there  was  not  time  for  him  to  open 
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the  door  in  the  manner  he  attempted  to  open  the  same  before 
the  mole  and  ears  would  have  so  far  advanced  as  to  put  him 
in  danger  of  injury,  and  that  without  first  looking  and  ascer- 
taining the  position  of  the  advancing  mule  and  cars,  he  volun- 
tarily put  himself  in  a  position  where  he  could  be  injured  in 
consequence  of  the  advancing  mule  and  cars,  there  can  be  no 
recovery  on  behalf  of  the  plaintiff,  and  your  verdict  should 
be  for  the  defendant.  However,  this  would  noi  he  true  if  you 
find,  by  a  preponderance  of  the  evidence^  that  the  place  which 
the  plaintiff  left  when  the  rope  broke  was  not  a  place  of  safety 
but  was  a  place  of  danger,  or  if  you  find  that,  from  the  dr- 
cumstances  as  they  then  appeared  to  plaintiff  that  he,  acting 
as  a  reasonably  prudent  and  careful  man,  thought  thctt  the 
position  was  one  of  peril  and  danger  to  him. 

''9^.    If  in  this  case  the  jury  finds  that  the  plaintiff 
was  in  a  position  near  the  rib  of  the  mine  entry  where  he 
was  not  in  danger,  had  he  remained  in  such  position,  and 
while  there  was  fully  aware  of,  and  knew  the  existence  of  all 
of  those  matters  which  he  charges  now  to  be  negligence,  and 
with  such  knowledge  voluntarily  stepped  between  the  rails  of 
the  track  in  said  entry  where  he  was  injured,  such  voluntary 
action  on  the  part  of  the  plaintiff  would  prevent  his  recovery 
in  this  case,  and  your  verdict,  if  you  so  find  the  facts  to  be, 
should  be  for  the  defendant.    However,  this  would  not  be  true 
if  you  find  that  the  position  the  plaintiff  was  in  near  the  rib 
of  the  mine  entry  when  the  rope  broke  was  a  place  of  peril 
and  danger  to  him,  and  that  he  was  in  danger  of  being  injured, 
had  he  remained  in  such  position,  or  if  you  find  thai,  from 
the  circumstances  as  they  then  appeared  to  Kim,  acting  as  a 
reasonably  prudent  and  careful  man,  he  supposed  such  place 
to  be  a  place  of  danger  and  peril  to  him. 

"12.    It  is  claimed  by  the  plaintiff  in  this  case  that  juBt; 
prior  to  the  happening  of  the  accident  which  resulted  in  lii» 
injuries,  and  as  the  mule  and  train  of  cars  of  which  he  vva» 
in  charge  approached  the  door  to  the  entrance  of  the  mine. 
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and  when  he  pulled  the  rope  for  the  purpose  of  opening  said 
door,  that  the  rope  broke  and  the  door  did  not  open,  and 
that  the  plaintiff  was  then  confronted  with  a  sudden  and 
imminent  danger  and  peril  to  himself,  and  that  such  emer- 
gency was  brought  about  by  the  alleged  negligence  of  the 
defendant,  and  without  negligence  on  the  part  of  the  plain- 
tiff, and  that  in  running  ahead  to  open  said  door  before  they 
should  reach  it,  he  was  seeking  to  avoid  danger  and  peril 
and  to  obtain  safety  for  himself  and  for  the  mule  and  train 
of  cars  of  which  he  was  in  charge.  With  regard  to  such 
claim  you  are  instructed  that  if  you  find,  by  a  preponderance 
of  the  evidence,  that  one  of  the  specific  charges  of  negligence 
made  by  the  plaintiff,  and  submitted  in  these  instructions, 
was  the  proximate  cause  of  placing  the  plaintiff,  at  the  time 
and  place  charged,  in  a  place  of  danger  and  peril,  then  in 
such  emergency  you  are  instructed  that  the  plaintiff  was  not 
required,  under  the  law,  to  act  with  the  same  deliberation  and 
foresight  that  might  be  expected  of  him  under  ordinary  cir- 
cumstances, but  that  all  the  law  requires  of  a  servant  acting 
in  an  emergency  such  as  above  described  is  that  he  act  with 
ordinary  and  reasonable  care,  in  the  light  of  the  circumstances 
as  they  appeared  to  him  at  the  time,  ayid  the  fact,  if  U  be  a 
fact,  that  he  did  not  take  the  safest  course  or  best  course  which 
he  could  have  taken  in  such  emergency ,  wiU  not  authorize  you 
in  finding  that  he  was  guilty  of  contributory  negligence  in  so 
doing,*' 

The  italicized  parts  of  9  and  9V^  were  added  by  the  court 
on  its  own  motion  to  instructions  asked  by  defendant,  and  it 
is  claimed  that  they  entirely  emasculated  the  instructions  and 
announced  incorrect  rules  of  law.  We  see  no  error  in  these 
modifications.  As  asked,  they  were  not  intended  to  cover 
the  whole  question  of  plaintiff's  conduct,  but  simply  one 
theory  of  it,  and  that,  the  assumption  that  he  left  a  per- 
fectly safe  place  and  voluntarily  assumed  a  hazard  whicL  he 
knew,  or  had  reason  to  believe,  would  result  in  harm.    In 
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each  case,  the  court  said  that  this  would  defeat  his  recovery  ; 
but,  to  guard  against  any  mistake  on  the  part  of  the  jury,  he 
added  the  qualification  that  this  rule  would  not  apply  if  the 
place  he  was  in  was  not  a  safe  one,  or  if  he,  acting  as  a 
reasonably  prudent  man,  believed  that  he  was  in  a  place  of 
danger.  This  qualification  did  nothing  more  than  to  relieve 
plaintiflf  from  the  charge  of  contributory  negligence  as  a 
matter  of  law,  if  he  left  a  dangerous  place  for  another  which 
was  also  dangerous.  Each  instruction  was,  as  a  whole,  con- 
sistent, and  did  not  affirmatively  announce  an 

9.  nbouobncb:      erroneous  doctrine. 

contributory 

neffUffence:  The  matter  of   choice  of   perils  waa  em- 

emergency  :  ^  ^f 

S2^yS!2hooB-  ^<ii^  in  the  twelfth  instruction,  and  that 
faLfSS"^''^  instruction  is  not  challenged  save  as  to  the 
final  clause.  As  we  read  this  instruction,  it 
does  nothing  more  than  to  announce  the  rule  already  stated 
in  this  opinion :  that,  if  one  is  placed  in  sudden  and  imminent 
peril,  and  is  confronted  with  an  emergency  which  may  be  met 
in  two  or  more  different  ways,  he  is  not  to  be  held  guilty  of 
contributory  negligence,  as  a  matter  of  law,  simply  because 
he  chose  the  most  hazardous  way  of  doing  his  work.  The 
jury  was,  by  this  very  instruction,  directed  to  the  question  as 
to  whether  or  not  plaintiff  exercised  reasonable  care  and 
prudence  in  making  his  choice.  In  other  instructions,  they 
were  told  that,  if  plaintiff  did  not  exercise  this  degree  of  care, 
he  could  not  recover.  We  see  no  prejudicial  error  in  any  of 
the  instructions. 

VIII.    The  verdict  was  for  $5,000.    Plaintiff  suffeited  a 

compound  fracture ;  he  endured  much  pain ;  one  leg  is  shorter 

than  the  other,  and  his  spine  has  had  to  adjust  itself  thereto. 

He  still  walks  with  a  cane  and  cannot  bear 

10.  Trial  :  ver- 
dict: ex-  any  weight  on  his  injured  leg.     The  knee 
cessiveneas:  .^     .       o  «  o 

$6,000.  joint  is  still  stiff.    He  was  40  years  of  age  at 

the  time  of  his  injury,  and  was  earning  about  $75  a  month. 
Since  his  injury,  he  has  not  been  able  to  do  any  considerable 
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work.  Taking  all  these  matters  into  account,  we  are  not  dis- 
posed to  interfere  with  the  verdict.  No  prejudicial  error 
appearing,  the  judgment  must  be,  and  it  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Hugh  Oviatt  et  al..  Appellees,  v.  Horace  A.  Oviatt  et  al.. 

Appellants. 

FBOCESS:    Original  Notice— Limitation  on  JnxlBdiction— Kow  TiiaL 

1  An  original  notice,  duly  served,  both  grants  and  limits  juriadic- 
tion.  If  the  notice  states  the  exact  relief  demanded,  a  default 
judgment  must  go  no  further.  If  the  notice  does  not  state  the 
exact  relief  demanded  (but  is  otherwise  sufficient),  a  default  judg- 
ment must  go  no  further  than  the  allegations  of  the  pleadings. 
New  trial  granted  because  the  default  judgment  was  not  in  accord 
with  or  justified  under  either  the  original  notice  or  the  petition. 

JUDaMENT:    Default— Pending  NegotlationB— Effect.     A    default 

2  decree  should  be  set  aside,  on  proper  showing  of  merit,  when 

ntered  at  a  time  when  negotiations  for  a  settlement  were  pend- 
ing and  were  such  that  defendant  had  reason  to  believe  that  no 
default  would  be  entered  during  such  pendency. 

Appeal  frmn  Boone  District  Court, — R.  M.  Wright,  Judge. 

Wednesday,  Ma3Ch  8,  1916. 

Petition  for  a  new  trial  of  an  action  in  partition  eom- 
meneed  by  plaintiflPs  in  February  of  the  year  1914.  Defend- 
ants were  each  personally  served  with  notice  of  that  action 
for  the  February  term  of  court,  but  did  not  appear,  and  a 
default  was  taken  against  them  and  a  decree  rendered,  fixing 
the  interests  of  the  several  parties  in  and  to  the  lands  in 
controversy  and  ordering  a  sale  thereof  and  a  division  of  the 
proceeds  proportionately  according  to  the  interests  of  the 
parties  as  fixed  in  the  decree.  The  land  was  duly  appraised 
in  virtue  of  this  order  and  decree ;  and,  on  May  11,  1914,  the 
defendants  in  the  partition  suit  filed  this  petition  for  a  new 
trial.    Plaintiffs  joined  issue  on  the  allegations  of  this  peti- 
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lion,  and  a  trial  was  had  thereon,  resulting  in  an  order  and 
decree  denying  the  petition  for  a  new  trial,  and  the  appeal  is 
from  that  ruling. — Reversed  and  Bemflnded. 

Goodykoontz  &  Mahoney  and  O.  W.  Crooks,  for  ap- 
pellants. 

Whitaker  &  8nell,  for  appellees. 

Deemer,  J. — The  petition  for  a  new  trial  was  bottomed 
on  the  allegations  that  the  original  decree  entered  in  the  parti- 
tion suit  was  not  in  accord  with,  or  justified  under,  the 
original  notice  served  on  the  defendants,  appellants  herein, 
and  that  the  decree  was  not  in  accord  with  the  allegations  of 
the  original  petition  in  the  partition  proceedings,  but  was 
contrary  thereto.  It  also  alleged  that,  when  partition  pro- 
ceedings were  pending,  and  before  any  decree  was  passed,  the 
parties  entered  into  a  stipulation,  whereby  the  interest  of  de- 
fendant Horace  Oviatt  was  fixed  in  consideration  of  his 
(Horace  Oviatt 's)  promise  not  to  appear  or  make  any  contest 
in  the  case ;  that  this  agreement  was  disregarded,  and  a  decree 
entered  which  was  not  in  conformity  with  this  agreement.  The 
petition  also  alleged,  in  substance,  that  title  to  the  lands  in 
controversy  came  through  the  father  of  the  parties  to  this 
controversy,  who,  just  prior  to  the  father's  death,  had  executed 
to  plaintiffs  Arch  and  Hugh  Oviatt  conveyances  to  land  he 
then  owned  amounting  in  value  to  something  like  $5,000 ;  that 
each  of  these  conveyances  was  expressly  made  as  an  advance- 
ment to  his  said  children;  and  that  the  defendant  Horace 
Oviatt,  also  a  child,  received  nothing  from  the  father  before 
his  death.  It  is  averred  that  the  father  left  surviving  his 
widow,  Eunice  P.  Oviatt,  the  plaintiffs,  his  sons,  the  defend- 
ant Horace  Oviatt,  also  a  son,  and  three  daughters,  Martha 
Oviatt,  and  a  Mrs.  Graves  and  a  Mrs.  Marsh;  and  that  the 
land  conveyed  by  deceased  comprised  all  his  real  estate,  save 
that  involved  in  this  proceeding,  consisting  of  about  59  V^ 
Vol.  1741a.— 33 
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acres;  that  plaintiffs  acquired  all  the  interests  held  by  their 
sisters  in  the  lands  left  by  their  f ather,  and  that,  thereafter, 
plaintiffs  and  defendant  Horace  Oviatt  entered  into  an  agree- 
ment, whereby  Horace  Oviatt  was  to  make  no  claim  to  the 
lands  conveyed  by  the  father  to  the  plaintiffs,  just  before  his 
death,  and  he  (Horace)  should,  after  the  death  of  his  mother, 
have  all  the  property  of  which  the  father  died  seized,  being  the 
land  in  controversy.  It  is  admitted  that  administration  was 
had  upon  the  father's  estate,  and  that  no  account  was  taken 
of  the  advancements ;  and  it  is  averred  that  defendant  Horace 
Oviatt  received  but  $100  from  the  personal  estate  left  by  his 
father.  It  is  also  averred  that  the  widow  elected  to  take  the 
homestead  left  by  the  deceased  at  the  time  of  his  death  in 
lieu  of  dower — ^the  said  homestead  being  a  forty-acre  tract  (the 
southeast  quarter  of  the  southwest  quarter  of  Section  5,  in  a 
township  in  Boone  County) ;  and  that  the  widow  died  in  the 
year  1902.  It  is  also  averred  that,  after  the  death  of  the 
widow,  Horace  Oviatt  requested  of  plaintiffs  that  they  make 
a  deed  to  him  of  the  lands  of  which  the  father  died  seized, 
which  they  ofttimes  promised,  but  neglected  to  do.  It  is  also 
averred  that,  since  the  death  of  the  mother,  plaintiff  and 
defendant  Horace  Oviatt  have  been  in  possession  of  the  lands 
in  controversy  as  tenants  in  common,  but  that  plaintiffs  have 
collected  the  rents,  sold  lumber  and  received  the  proceeds 
thereof,  but  have  never  divided  the  same  with  this  defendant. 
It  is  also  averred  that  he  (defendant)  paid  the  taxes  on  the 
entire  premises  for  one  year,  for  which  he  has  not  been  reim- 
bursed. Under  these  allegations,  defendant  Horace  Oviatt 
claimed  to  be  the  absolute  owner  in  fee  simple  of  all  the  prop- 
erty in  controversy.    It  is  also  alleged : 

"That  by  reason  of  the  advancements  made  by  Andrew  C. 
Oviatt  to  the  plaintiffs,  as  above  set  out  and  on  account  thereof 
the  plaintiffs  received  more  than  their  full  share  in  the  estate 
of  the  said  Andrew  C.  Oviatt  and  the  plaintiffs  are  not  entitled 
to  any  share  in  the  premises  described  in  plaintiff'  petition 
except  such  interest  as  they  have  therein  as  grantees  of  the 
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interests  of  their  sisters,  all  as  hereinbefore  referred  to,  said 
interests  not  exceeding  one-half  interest  therein.  That  under 
and  by  virtue  of  the  provisions  of  law  relating  thereto  on 
account  of  the  advancements  made  by  Andrew  C.  Oviatt  to 
plaintiffs  the  defendant  became  and  is  the  owner  of  an  un- 
divided one-half  interest  in  and  to  the  premises  described  in 
plaintiffs'  petition.  That  the  plaintiffs  having  each  received 
property  of  more  than  the  value  of  $5,000  of  the  estate  of 
their  father  and  having  elected  to  claim  a  distributive  share 
in  their  father's  estate  have  thereby  waived  their  right  to 
claim  the  property  advanced  to  them  by  their  father  and  the 
said  plaintiffs  are  thereby  required  to  account  for  the  extra 
portion  or  share  of  their  father's  estate  that  they  so  received 
as  advancements,  and  these  defendants  allege  the  fact  to  be 
that  the  total  value  of  the  estate  of  said  Andrew  C.  Oviatt  at 
the  time  of  the  making  of  the  advancements  to  plaintiffs, 
as  above  set  out,  was  not  in  excess  of  $12,000,  and  that  each 
of  said  plaintiffs  having  received  more  than  $3,000  more  than 
their  respective  shares  each  should  be  required  to  account  for 
the  defendant's  share  in  the  excess  so  received  by  them  amount- 
ing to  more  than  $500  for  each." 

This  is  the  substance  of  the  lengthy  petition  for  a  new 
trial  of  the  partition  suit.  Defendants  thereto,  plaintiffs  in 
the  main  action,  answered  this  petition,  admitting  the  recita- 
tions regarding  the  original  notice  and  petition  and  the  decree 
in  the  main  action,  but  denying  any  inconsistency  therein. 
They  denied  the  alleged  agreements  recited  in  the  petition 
for  a  new  trial;  denied  that  they  disregarded  any  agreements; 
admitted  the  conveyances  of  land  by  their  father  to  them,  but 
denied  that  they  were  advancements;  and  averred  that  the 
father  conveyed  land  to  his  son  Horace  Oviatt,  also,  before 
his  death.  They  admitted  that  they  purchased  their  sisters' 
interests  in  the  lands,  whether  derived  from  their  father  or 
their  mother.  They  denied  that  they  ever  received  any  rents 
or  income  from  the  lands,  and  averred  that  it  was  not  income- 
producing  property,  but  admitted  that  they  paid  the  taxes 
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on  the  land.  They  denied  that  they  made  any  agreement  not 
to  take  a  decree  in  the  partition  suit  and  denied  any  fraud  in 
taking  the  decree,  and  averred  that  the  original  decree  was 
justified  under  the  pleadings  and  the  facts.  They  also  pleaded 
the  statute  of  frauds,  and  denied  all  the  alleged  agreements 
with  reference  to  releasing  any  title  to  the  lands  in  con- 
troversy to  the  defendant  Hugh  Oviatt. 

Such  were  the  issues  on  which  the  action  was  tried,  and 
the  appeal  challenges  the  correctness  of  the  decree  denying 
the  petition  for  a  new  trial. 

I.  Naturally,  the  first  inquiry  is:  Is  there  ground  for 
setting  aside  the  default  and  the  decree?  Defendants  were 
personally  served  with  timely  notice  of  the  original  partition 
suit,  and  the  petition  was  filed  in  time;  but  they  made  no 
appearance,  and  a  default  was  taken  and  decree  entered  in  the 
usual  way.  They  must,  of  course,  get  rid  of  this  decree,  in 
order  to  have  any  standing  in  court.  This  they  attempt  to 
do:  (1)  upon  the  ground  that  the  decree  was  not  authorized 
by  nor  was  it  in  conformity  with  the  claims  made  in  the  notice 
and  the  petition;  and  (2)  upon  the  alleged  agreement  be- 
tween the  parties  that  no  default  or  decree  would  be  taken 
except  on  certain  conditions,  which  agreement  it  is  claimed 
was  disregarded.  In  order  to  understand  the  proceedings, 
it  is  necessary  to  go  a  little  more  deeply  into  the  facts.  The 
elder  Oviatt  died  something  like  20  years  ago.  At  that  time, 
the  only  land  which  stood  in  his  name  was  that  which  is  in 
controversy  here.  It  consisted  of  a  homestead,  40  acres,  being 
the  southeast  quarter  of  the  southwest  quarter  of  Sec.  5, 
hitherto  described;  a  tract  known  as  Lot  3  of  Lot  5  of  the 
northeast  quarter  of  the  northwest  quarter  of  Sec.  15,  con- 
sisting of  5  acres;  and  the  east  half  of  the  west  29  acres  of 
the  southwest  quarter  of  the  northeast  quarter  of  Sec.  32. 
The  lands  in  Sections  5  and  15  were  in  the  same  township, 
and  the  29  acres  was  in  another.  He  left  surviving  his  widow, 
who  continued  to  occupy  the  homestead  until  her  death,  and 
the  six  children  hereinbefore  named.    Plaintiff  acquired  the 
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interest  of  the  three  girls  in  their  father  and  mother's  estate 
80  that  they  (plaintiffs)  owned  a  5/6  interest  in  the  lands  of 
the  father,  unless  it  be  for  some  arrangement  between  the 
boys.  They  commenced  this  partition  suit  in  February  of  the 
year  1914,  making  their  brother  Horace  and  his  wife  parties 
defendant.  In  their  petition,  they  alleged  the  death  of  the 
father  seized  of  the  19  V^  acres  of  the  land  above  described, 
and  they  then  recited: 

"Par.  3.  That  afterward  Eunice  P.  Oviatt,  the  mother 
of  said  parties  plaintiff  and  the  defendant  Horace  A.  Oviatt, 
died  intestate  in  said  Boone  County,  Iowa,  the  owner  in  fee 
of  her  dower  right,  being  an  undivided  one-third  interest,  in 
the  Southeast  Quarter  of  the  Southwest  Quarter  of  Section  5, 
Township  82. 

**Par.  4.  That  the  only  heirs  of  said  Andrew  Oviatt  and 
Eunice  Oviatt  were  their  sons,  the  plaintiffs  and  the  defend- 
ant Horace  A.  Oviatt,  and  their  daughters  Martha  E.  Oviatt, 
Eva  A.  Graves  and  Henrietta  C.  Marsh,  and  each  of  them 
became  the  owner  in  fee  at  the  death  of  their  said  father  and 
mother  of  an  imdivided  one-sixth  interest  in  the  real  estate 
described  in  the  second  and  third  paragraphs  of  this  petition. 

"Par.  5.  That  afterward,  as  shown  by  the  abstract 
hereto  attached,  the  said  daughters,  Martha  E.  Oviatt,  Eva  A. 
Graves  and  Henrietta  C.  Marsh,  sold  and  conveyed  each  their 
undivided  one-sixth  interest  in  said  above  described  real  estate 
to  the  plaintiffs  herein. 

"Par.  6.  That  the  plaintiffs,  Arch  Oviatt  and  Hugh 
Oviatt,  are  each  the  owners  of  an  undivided  five  twelfths,  and 
the  defendant  Horace  A.  Oviatt  is  the  owner  of  an  undivided 
one  sixth  of  the  East  Half  of  the  West  29  acres  of  the  South- 
west Quarter  of  the  Northeast  Quarter,  of  Section  32,  Town- 
ship 83,  Range  26,  and  Lot  3  of  Lot  5  in  the  Northeast  Quarter 
of  the  Northwest  Quarter  of  Section  15,  Township  82,  Range 
26,  Boone  County,  Iowa.  That  the  said  Horace  A.  Oviatt  is 
the  owner  of  an  undivided  two  thirty-sixths,  the  said  Arch 
Oviatt  the  owner  of  an  undivided  five  thirty-sixths,  and  the 
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said  Hugh  Oviatt  is  the  owner  of  an  undivided  twenty-nine 
thirty-sixths  interest  in  and  to  the  Southeast  Quarter  of  the 
Southwest  Quarter  of  Section  5,  Township  82,  Range  26,  Boone 
County,  Iowa." 

An  abstract  of  title  was  attached  to  the  petition  showing 
title  in  plaintiffs'  father  to  the  entire  59 V^  acres  at  the  time 
of  his  death.  It  also  showed  conveyances  after  the  father's 
death  from  Martha  Oviatt,  single,  and  Mrs.  Graves  and  her 
husband  and  Mrs.  Marsh  and  her  husband  of  their  interests 
in  and  to  all  the  property,  unless  it  be  the  14V^  acres  to  the 
plaintiff  herein.  These  conveyances  were  all  made  prior  to 
the  death  of  the  mother,  the  widow,  who  died  in  the  year 
1902.    In  the  original  notice,  they  claimed: 

''That  they  are  the  owners  of  an  undivided  five  sixths 
of  the  East  Half  of  the  West  29  acres  of  the  Southwest 
Quarter  of  the  Northeast  Quarter  of  Section  32^  Township 
83,  Range  26,  and  Lot  3  of  Block  5  in  the  Northeast  Quarter 
of  the  Northwest  Quarter  of  Section  15,  Township  82,  Bange 
26,  Boone  County,  Iowa,  and  of  the  undivided  five  sixths  of 
one  third  of  the  Southeast  Quarter  of  the  Southwest  Quarter 
of  Section  5,  Township  82,  Range  26,  Boone  County,  Iowa, 
and  that  the  said  defendant  Horace  A.  Oviatt  is  the  owner 
of  an  undivided  one  sixth  of  said  above  described  premises, 
and  asking  that  said  real  estate  be  partitioned  between  you 
and  them,  and  said  land  sold  and  the  proceeds  divided  in  the 
proportion  above  named,  and  for  other  equitable  relief." 

The  decree  found  that  plaintiffs  were: 

**Each  the  owners  of  an  undivided  5/12  interest,  and 
the  defendant  Horace  A.  Oviatt  is  the  owner  of  an  undivided 
1/6  interest  in  the  East  Half  of  the  West  29  acres  of  the 
Southwest  Quarter  of  the  Northeast  Quarter  of  Section  32, 
Township  83,  Bange  26,  and  Lot  3  of  Lot  5  in  the  Northeast 
Quarter  of  the  Northwest  Quarter  of  Section  15,  Township  82 
Range  26,  Boone  County,  Iowa.  Said  court  further  finds, 
adjudges  and  decrees  that  the  said  Horace  A.  Oviatt  is  the 
owner  of  an  undivided  2/36  and  the  said  Arch  Oviatt  is  the 
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owner  of  an  undivided  5/36  and  the  said  Hugh  Oviatt  is  the 
owner  of  an  undivided  29/36  interest  in  and  to  the  Southeast 
Quarter  of  the  Southwest  Quarter  of  Section  5,  Township  82, 
Range  26,  Boone  County,  Iowa." 

It  is  this  variance  between  the  petition,  the  notice  and 
the  decree  upon  which  defendants  ask  for  a  new  trial.  There 
is  some  ambiguity  in  the  phraseology  .of  the  original  notice, 

regarding  the  interest  claimed  by  plaintifEs 

^'  ortSnaf no-        *^^  couccdcd  to  defendant  Horace  Oviatt  in 

tion  Jnju -*"        the  homestead  40  acres  of  land ;  that  is  to  say, 

newtriah'  AS  to  whether  plaintiffs  were  claiming  more 

than  5/6  of  the  1/3  or  10/36  of  that  land, 
and  conceding  to  defendant  Horace  Oviatt  1/3  or  12/36  or 
1/3  of  1/3,  or  4/36.  It  would  bear  the  construction  claimed 
by  plaintiffs,  but  surely  does  not  authorize  the  claim  that  they 
were  asserting  title  to  34/36  and  conceding  to  defendant  but 
2/36.  In  such  circumstances,  defendants  would  have  the  right 
to  resort  to  the  petition  for  the  exact  claim.  Qoing  to  that, 
they  would  have  discovered  the  same,  if  not  more,  difficulty. 
The  allegations  thereof  have  already  been  quoted,  and,  aside 
from  the  statement  of  a  conclusion  as  to  the  share  of  each 
contained  in  the  sixth  paragraph  already  quoted,  the  allega- 
tions of  fact  make  it  appear  that,  but  for  the  conveyances 
made  by  the  girls  to  their  brothers,  the  plaintiffs  herein ;  each 
of  the  heirs  was  entitled  to  an  undivided  1/6  of  the  entire 
tract  of  59V^  acres.  Had  they  gone  still  further  and  looked 
to  the  abstract  which  plaintiflfs  attached  to  their  petition, 
which  they  alleged  "showed  the  chain  or  devolution  of  title", 
they  would  have  found  that  title  to  all  the  property  in  con 
troversy  was  in  Andrew  Oviatt  at  the  time  of  his  death,  and, 
applying  it  to  the  allegations  of  the  petition  with  reference 
to  the  death  of  the  widow  and  the  survivorship  of  all  the 
children,  they  would,  in  view  of  these  facts,  have  conceded 
that  at  best  plaintiffs  were  -  claiming  but  5/6  of  the  entire 
property,  leaving  1/6  for  defendant  Horace  Oviatt.  When 
the  decree  came  to  be  rendered,  it  gave  to  plaintiffs  31/3G  an.l 
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to  defendant  Horace  Oviatt,  2/36.  In  this,  doubtless  through 
oversight  and  inadvertence,  the  trial  court  was  led  into  an 
error  which  was  not  discovered  by  defendants  until  shortly 
before  this  suit  was  commenced.  The  rule  in  such  cases  is 
that,  upon  default  of  defendant,  plaintiff  is  confined  to  the 
allegations  of  his  petition  and  the  proofs  in  support  thereof. 
Skvor  V.  Weis,  153  Jowa  720. 

If  the  original  notice  be  specific  in  its  terms  as  to  the 
relief  prayed,  the  defendant  may  also  rely  upon  that ;  and  if 
greater  relief  be  granted,  he  may,  by  proper  proceedings, 
have  the  judgment  or  decree  set  aside.  Heins  v,  Wicke,  102 
Iowa  396,  403 ;  Blain  v.  Dean,  160  Iowa  708,  718. 

If  the  notice  be  ambiguous  or  uncertain  in  its  claims,  the 
defendant  may,  and  doubtless  should,  go  to  the  petition,  and 
upon  the  allegations  therein  may  rely;  and  by  suffering  de- 
fault to  be  entered  against  him,  he  does  not  concede  to  plain- 
tiff the  right  to  take  any  decree  which  the  pleading  itself  does 
not  fairly  justify.  Standish  v.  Dow,  21  Iowa  363;  Johnson 
V.  Mantz,  69  Iowa  710 ;  Moomey  v.  Maas,  22  Iowa  380 ;  Bosch 
V.  Kassing,  64  Iowa  312.  We  are  told  by  appellees'  counsel  in 
argument  that  all  this  doubt  and  obscurity  is  removed  when 
the  facts  are  explained ;  and  they  state  that,  before  the  death 
of  Andrew  Oviatt,  he  also  conveyed  the  40-acre  tract  in  con- 
troversy to  his  son  Hugh  Oviatt,  one  of  the  plaintifBs  in  this 
action;  that  the  deed  was  not  signed  by  his  then  wife,  who 
became  his  widow ;  and  that,  at  the  time  of  his  death,  he  did 
not  own  the  40  acres ;  but  that,  his  widow  not  having  signed 
the  deed,  she  was  entitled  to  an  undivided  1/3  which,  upon 
her  death,  passed  to  her  children,  they  each  acquiring  an 
undivided  1/18  interest  at  the  time  of  her  death.  The  diffi- 
culty with  this  position  is  that  there  are  no  such  allegations 
in  the  original  petition  and  no  testimony  whatever  in  the 
record  to  substantiate  the  claim.  If  there  had  been,  defend- 
ants might  have  challenged  the  deed  on  many  grounds,  and, 
especially  in  view  of  the  facts  shown  in  the  record,  claimed 
that  the  deed  was  of  no  force  and  effect,  because  it  covered  the 
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homestead  of  the  grantor  and  his  wife,  and  the  wife  did  not 
join  in  the  deed,  as  the  statute,  Section  2974,  Code,  1897,  ex- 
pressly required.  If  the  decree  were  bottomed  upon  evidence 
adduced,  it  would  have  disclosed  this  fact,  and  the  court  must 
evidently  have  overlooked  this  circumstance.  This  alone  is 
sufficient  to  show  that  defendant  has  a  defense  to  the  claim 
now  asserted  and  is  prejudiced  by  the  decree  entered  in  the 
partition  suit. 

II.  The  testimony,  as  we  think,  shows  that  the  plaintiffs 
and  the  wife  of  Horace  Oviatt,  acting  as  his  agent,  he  being 
ill  at  the  time,  were  having  negotiations  for  a  settlement  of 

the  controversy,  which  were  pending  at  the 

**  deScS^^nd-    ^^^  *^°^®  ^*^  *^^  default  and  decree  were 

ItonSteffiSt.       entered,   and   that  the   defendants  had   the 

right  to  believe  that,  during  the  pendency  of 
these  negotiations,  no  default  or  decree  would  be  taken 
against  them.  There  is  testimony  that  one  of  the  plaintiffs, 
in  view  of  what  he  had  received  from  his  father's  estate, 
agreed  to  surrender  to  defendant  Horace  Oviatt  all  interest 
that  he  had  in  the  land  in  dispute,  and  that  negotiations 
were  pending  with  the  other  plaintiff  when  the  default  was 
taken.  This  in  itself  would  be  good  ground  for  setting  aside 
the  original  decree,  and  it  matters  not  that  defendant  may 
not,  on  a  final  trial,  be  able  to  substantiate  his  claim  to  the 
entire  premises  or  to  claim  that  he  is  entitled  to  have  a  redis- 
tribution made  of  either  his  father's  or  mother's  property. 
Upon  these  questions,  we  express  no  opinion  at  this  time.  It 
is  enough  to  say  that,  under  the  record  as  presented,  defend- 
ants now  make  it  appear  that,  upon  a  retrial,  Horace  Oviatt 
may  be  adjudged  the  owner  of  an  undivided  1/6  of  the  40 
acres  of  land,  instead  of  2/36,  and  that  plaintiffs  will  be 
entitled  to  only  5/6  thereof.  We  reach  the  conclusion  that 
the  decree  denying  a  new  trial  must  be,  and  it  is,  reversed,  and 
the  cause  remanded  for  a  new  trial  upon  issues  properly 
joined. — Reversed  and  Remanded. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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Cbaig  T.  Wright,  Appellee,  v.  Percival-Pobtkb  Company 
ct  al.,  Appellants. 


BROKERS:  Commissionft— Excess  in  Selling  Pilce  as  Oonaaiaaii 
Defeired  Payments— Intexest— Who  Entitled  to.  A  principal 
assumes  no  personal  liability  to  pay  any  commission  to  a  broker 
who  agrees   (a)   to  so  sell,  at  his  own  expense,  the  lands  of  the  i 

principal  that  the  principal  will  realize  a  net  minimum  price,   (b)  ! 

to  make  all  collections,  and   (c)   to  pay  all  of  said  collections  to  i 

the  principal  up  to  a  certain  named  amount,  after  which  he — the  | 

broker — ^will  retain,  as  his  sole  oommissiofk,  such  collections  until  | 

they  amount  to  a  sum  equal  to  one  half  of  the  excess  over  said  | 

minimum  price.    Such  "excess''  belongs,  one  half  to  the  principal 
and  one  half  to  the  broker,  and  therefore  if,  under  other  terms  of  ! 

the  contract,  the  land  is  sold  on  deferred   payments,  the  -broker  | 

is  likewise  the  owner  of  the  interest  paid  on  his  said  share  of  the 
excess.  i 

Appeal  from  Polk  District  Court, — Hubert  Utterback,  Judge. 

Wednesday,  March  8,  1916.  | 

Action  in  equity  for  an  accounting.    Decree  as  prayed,  | 

and  defendants  appeal. — Reversed. 

Nourse  &  Notirse,  for  appellants. 

James  P.  Hewitt,  for  appellee. 

Weaver,  J. — The  facts  in  this  case  are  undisputed,  and 
may  be  suflSciently  stated  in  few  words.  On  April  30,  1910, 
the  plaintiff,  being  the  owner  of  certain  lands 
^miMions:  ^  ^^  ^^^^  ^^^  ^^^^  ^'  ^^  Moines,  entered 
SSiiSSprice  ^^^  *  written  contract  with  the  defendant 
sk>n:™3«Ted  Percival-Portcr  Company,  constituting  the 
fntere8t!^^ho      latter  his  exclusive  agent  for  the  sale  of  said 

entittedto.  ,,..,. 

lands  upon  terms  and  conditions  therein 
si)eeifically  stated.  The  agreement  so  made,  after  describing 
the  lands,  proceeds  in  words  as  follows : 

"Said  Percival-Porter  Company  agrees  to  advertise  and 
show  said  lands  to  prospective  purchasers  at  their  own  expense 
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and  in  lieu  of  all  commissions  on  sales  made  agree  to  accept 
one  half  of  the  excess  of  $175.00  per  acre  as  full  commission 
and  compensation,  it  being  agreed  that  no  sales  of  said  land 
shall  be  made  so  as  to  net  said  Craig  T.  Wright  less  than 
$200.00  per  acre.  Where  one  third  or  more  of  the  purchase 
price  is  paid  in  cash,  said  Craig  T.  Wright  on  request  by  pur- 
chaser will  execute  warranty  deed  to  said  land  with  abstract 
showing  good  and  merchantable  title  and  take  back  a  mort- 
gage for  the  unpaid  purchase  price  with  interest  at  the  rate 
of  6%  per  annum.  Where  less  than  one  third  of  the  purchase 
price  is  paid  in  cash,  said  Craig  T.  Wright  will  execute  to  the 
purchaser,  a  contract  for  a  deed  and  said  Percival-Porter  Com- 
pany are  hereby  authorized  to  execute  such  contracts  in  the 
name  of  said  Craig  T.  Wright  by  themselves  as  agent,  receiv- 
ing not  less  than  $5.00  per  acre  cash  and  $2.50  each  month 
thereafter  on  each  acre  purchased  with  interest  at  6%  from 
the  date  of  sale,  unless  a  different  arrangement  is  made  with 
the  consent  of  said  Craig  T.  Wright.  Said  Craig  T.  Wright 
hereby  agrees  to  give  said  Percival-Porter  Company  the  sale 
of  said  land  upon  the  above  terms  and  agrees  to  deed  Lots 
18-19  to  the  public  for  street  purposes.  It  is  hereby  agreed 
that  all  moneys  from  the  sale  of  said  lands  shall  be  collected 
by  said  Percival-Porter  Company,  said  company  remitting  to 
said  Craig  T.  Wright  on  or  before  the  10th  day  of  each  month 
money  received  during  the  preceding  month.  All  money 
received  in  excess  of  $75.00  on  each  acre  to  be  retained  by  said 
Percival-Porter  Company  until  their  share  of  profit  over 
$175.00  per  acre  shall  have  been  received,  then  the  excess  on 
each  of  said  sales  to  go  to  said  Craig  T.  Wright  until  the  full 
amount  due  him  on  each  sale  is  paid.  In  event  of  default  be- 
ing made  on  any  contract,  the  amount  of  money  paid  thereon 
shall  be  divided  equally  between  said  Craig  T.  Wright  and 
Percival-Porter  Company.  Said  Craig  T.  Wright  may  ter- 
minate this  contract  December  1,  1911." 

It  is  admitted  on  the  trial  that,  under  the  authority  so 
conferred,  defendants  proceeded  to  sell  the  land,  or  parts 
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thereof,  to  different  purchasers,  at  prices  in  excess  of  the 
minimum  placed  thereon  by  plaintiff.  In  each  instance,  a 
considerable  proportion  of  the  selling  price  was  made  payable 
in  deferred  interest-bearing  installments,  all  of  which,  prin- 
cipal and  interest,  have  been  collected  by  the  defendants.  It 
is  further  admitted  that  defendants  have  accounted  far  and 
paid  over  to  plaintiff  all  of  the  moneys  so  collected  except 
that  part  of  such  collections  to  which  they  claim  to  be  entitled 
as  their  share  or  part  therein  under  the  terms  of  the  written 
contract ;  that  is,  they  retain  and  claim  as  their  own  the  one 
half  of  the  excess  of  the  selling  price  over  the  minimum  of 
$175  per  acre,  together  with  the  interest  collected  on  such 
share  from  the  purchasers.  The  plaintiff  contests  this  claim 
only  so  far  as  the  item  of  interest  is  concerned,  and  insists  that 
the  right  of  defendants  to  retain  any  part  of  the  moneys  so 
collected  is  limited  to  the  one  half  of  the  excess  of  the  selling 
price  over  the  minimum  of  $175  per  acre,  without  any  part 
01*  share  in  the  increment  of  interest.  In  other  words,  plain- 
tiff construes  the  contract  as  one  of  employment  or  of  ordinary 
agency,  by  the  terms  of  which  the  defendants  acquired  no 
property  interest  in  the  lands  or  in  the  proceeds  of  sales  made 
by  them  and  maintains  that  their  claim  for  compensation, 
though  measured  by  the  amount  of  their  sales,  was  neither 
more  nor  less  than  a  simple  debt  owed  them  by  the  plaintiff, 
and,  as  such  debt  was  not  payable  until  the  proceeds  of 
the  sales  had  been  collected,  no  interest  had  accrued 
thereon  in  defendants'  favor,  and  they  are  not,  therefore, 
entitled  to  retain  any  part  of  the  interest  paid  by  the  pur- 
chasers. On  the  other  hand,  defendants  take  the  position 
that,  by  the  terms  of  the  contract,  their  agency  was  coupled 
with  a  direct  property  interest  in  the  proceeds  of  such  sales 
as  they  should  make,  and  that,  upon  making  a  sale  pursuant 
to  the  authority  so  granted,  they  became,  not  the  creditors 
of  the  plaintiff  for  the  amount  of  a  commission  earned,  but 
sharers  with  the  plaintiff  in  the  excess  of  the  selling  price 
over  and  above  the  stipulated  minimum,  and  that,  in  so  far 
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as  such  share  constituted  a  part  of  the  deferred  payments,  the 
interest  accrued  thereon  belongs  to  them  and  not  to  the  plain- 
tiff. The  item  which  constitutes  the  only  matter  in  dispute 
between  the  parties  amounts  to  $308.33,  for  which  sum  the 
trial  court  rendered  judgment  in  favor  of  plaintiff,  and  de- 
fendants appeal. 

On  neither  side  has  counsel  cited  the  court  to  any  author- 
ity or  precedent  for  their  respective  claims,  each  relying  upon 
what  they  deem  to  be  the  plain  meaning  and  effect  of  the 
written  agreement.  The  line  of  argument  on  behalf  of  the 
appellee  is  indicated  by  the  following  quotations  from  the 
brief  filed  in  support  of  the  conclusion  reached  by  the  trial 
court.    Says  counsel : 

"The  contract  was  one  of  employment,  not  of  partner- 
ship. .  .  .  All  sums  of  money  to  be  paid  by  the  pur- 
chasers were  owing  to  the  plaintiff,  not  to  the  plaintiff  and 
defendants  jointly,  for  the  plaintiff  was  the  owner  and  the 
defendants  were  the  agents  and  were  so  recognized.  The 
purchasers  owed  the  defendants  nothing;  the  debt  for  de- 
fendants' services  was  owed  by  the  plaintiff  and  by  no  one 
else." 

If  the  contract  were  such  as  is  ordinarily  made  or  implied 
between  the  owner  and  the  real  estate  agent  or  broker  with 
whom  land  is  listed  for  sale,  the  position  thus  taken  would 
be  impregnable,  but  the  agreement  before  us,  though  by  no 
means  obsciTre,  is  not  of  that  character.  It  provides:  (1) 
That  defendants  shall  have  an  exclusive  agency  for  a  fized 
period  of  time;  (2)  that  defendants  assume  the  affirmative 
duty  of  advertising  and  exhibiting  the  lands  at  their  own  ex- 
pense; (3)  that,  except  as  limited  by  a  fixed  minimum,  the 
selling  price  is  left  to  the  defendants'  discretion;  (4)  that 
in  lieu  of  all  commission  charges  defendants  are  to  accept 
one  half  of  the  selling  price  obtained  in  excess  of  $175  per 
acre;  (5)  that  defendants  are  to  collect  all  the  moneys  to  be 
derived  from  such  sales  or  contracts  of  sale  and,  after  paying 
the  same  over  to  plaintiff  to  the  amount  of  $75  per  acre,  they 
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are  to  retain  for  themselves  the  excess  beyond  such  sum 
**iuitil  their  share  of  profit  over  $175  per  acre"  shall  have 
been  received,  after  which  the  remaining  collections  are  to 
be  accounted  for  to  the  plaintiff;  and  (6)  that,  if  any  pur- 
chaser or  purchasers  make  default  upon  their  contracts  after 
paying  any  amount  thereon,  the  money  received  upon  such 
uncompleted  sales  is  to  be  divided  equally  between  the  parties. 
Giving  this  agreement  effect  according  to  its  terms,  we  cannot 
agree  with  counsel  that  the  relation  of  debtor  and  creditor 
arises  or  can  arise  between  plaintiff  and  defendants  for  the 
compensation  which  the  latter  are  to  receive  for  their  services 
in  selling  the  land.  Indeed,  the  contract  appears  to  have  been 
carefully  drawn  to  relieve  the  plaintiff  from  any  responsibility 
whatever  upon  that  score.  Defendants  are  entitled  to  no  com- 
pensation except  as  it  is  to  be  derived  from  the  selling  price 
above  the  stipulated  minimum ;  and,  as  they  assumed  the  duty 
of  collecting  the  entire  selling  price  of  the  lands  from  which 
they  were  to  retain  "their  share  of  the  profits  over  $175  per 
acre"  and  account  to  plaintiff  for  the  remainder,  it  is  mani- 
fest that  the  latter  became  charged  with  no  duty  or  obligation 
with  respect  thereto.  In  other  words,  as  between  the  parties, 
all  the  moneys  collected  upon  any  given  sale,  up  to  $75  per 
acre,  belonged  to  the  plaintiff,  and  defendants  were  bound  to 
pay  such  collections  to  that  extent  without  diminution ;  there- 
after the  collections  belonged  to  the  defendants  until  they 
had  "received  their  share  of  the  profits  over  $175  per  acre,'* 
and  after  this  had  been  realized,  the  remainder  belonged 
exclusively  to  the  plaintiff.  Had  the  agreement  been  that 
plaintiff  would  pay  defendants  as  their  commission  upon 
sales  made  the  excess  realized  by  him  over  a  stipulated  min- 
imum selling  price,  a  very  different  question  would  have  been 
presented.  That  the  defendants,  by  selling  the  land,  were  to 
acquire  a  right  to  an  equal  "share"  with  plaintiff  in  the 
"profits"  of  the  transaction  is  expressly  provided  in  the  writ- 
ing, and  whether  the  price  of  the  lands  was  received  in  cash 
or  in  the  personal  obligations  of  the  purchasers  on  which  the 
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money  is  ultimately  realized  can  make  no  difference  in  the 
relative  rights  of  the  parties.  In  either  case,  the  excess  of  the 
selling  price  over  the  minimum  of  $175  per  acre  is  a  common 
fund,  and  we  can  conceive  no  sound  reason  for  holding  that 
interest  thereon  belongs  wholly  to  plaintiff.  It  is  probably 
true,  as  argued  by  appellee,  that  the  contract  is  not  one  of 
partnership,  but  it  is  equally  apparent  that  it  is  not  one  of 
employment  merely.  It  is  rather  a  contract  of  agency  to  sell, 
in  which  the  agents  agree  to  accept  as  their  compensation  an 
equal  share  of  the  profits  to  be  made  over  and  above  a  fixed 
valuation  of  the  property  to  be  sold.  Otherwise  stated,  it  is 
an  agreement  of  agency,  coupled  with  a  scheme  of  compensa- 
tion having  some  of  the  features  of  a  joint  venture.  Contracts 
of  this  nature  are  not  unknown,  but  cases  involving  their 
judicial  eonstruction  are  few,  except  upon  the  question  of  the 
power  of  revocation  by  the  owner.  This  court,  however,  is  on 
record  with  a  decision  which  in  principle  is  in  harmony  with 
the  views  that  we  have  expressed  and  which,  if  we  are  not  to 
depart  from  its  holding,  necessitates  a  reversal  of  the  judg- 
ment below.  See  Van  Oorder  v.  Sherman,  81  Iowa  403.  In 
that  case,  the  owner  of  land  entered  into  a  contract  granting 
to  another  an  exclusive  agency  for  one  year  to  sell  a  certain 
tract  of  land.  As  in  the  case  at  bar,  the  agent  was  to  make 
a  sale  which  would  net  the  owner  a  specified  amount, 
and  the  agent  was  to  receive  as  his  compensation  whatever 
amount  he  could  realize  in  excess  of  that  sum.  The  agent 
found  a  purchaser  who  was  ready,  able  and  willing  to  purchase 
the  land  at  a  valuation  in  excess  of  the  minimum  price  reserved 
by  the  owner.  The  agent  agreed  with  the  purchaser  to  accept 
in  cash  so  much  of  the  consideration  as  was  needed  to  pay  the 
price  which  the  owner  had  placed  upon  the  land,  and  gave 
time  for  pajnnent  of  the  excess.  On  applying  to  the  owner 
to  carry  out  the  contract  of  agency  and  make  conveyance  to 
the  purchaser,  it  was  found  that  the  owner  had  sold  the  land 
to  a  third  person  and  thus  disabled  himself  to  perform  his 
agreement.     The  agent  thereupon  brought  suit  to  recover 
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damages  for  the  breach.  Defending  against  this  action,  it 
was  insisted  that  plaintiff  was  authorized  to  sell  for  cash  only, 
and,  it  being  conceded  that  he  extended  credit  to  the  pur- 
chaser for  part  of  the  purchase  price,  he  was  entitled  to  no 
compensation.  This  objection,  it  will  be  seen,  is  directly  in  line 
with  the  position  taken  by  the  appellee  herein.  Orerruling 
the  point  so  made,  the  court  there  said : 

''But  it  is  difficult  to  see  how  it  can  be  claimed  that  the 
terms  of  the  contract  extended  to  the  money  to  be  paid  to  the 
plaintiff.  It  w<m  his  money  and  he  could  at  his  pleasure  relieve 
the  purchaser  from  paying  it.  He  surely  could  also  extend 
to  him  the  time  for  paying  it." 

A  somewhat  similar  principle  was  recognized  in  Wheeler 
V.  Knaggs,  8  Ohio  169.  If  this  court  was  right  in  the  Van 
Oorder  case  in  saying  that,  when  a  sale  was  made  by  the 
agent  for  an  amount  greater  than  the  fixed  price,  the  excess 
''was  his  money,"  and  he  could  either  relieve  the  purchaser 
from  paying  it  or  extend  credit  for  its  payment,  then  surely 
in  this  case  the  specific  part  or  share  of  the  selling  price  to 
which  appellants  were  entitled  under  the  contract  was  their 
money,  and  any  interest  earned  thereon  was  theirs  as  well. 

Counsel  for  appellee  seems  to  think  that  the  fact  that  the 
contract  does  not  require  the  defendants  to  bear  any  part  of 
the  "carrying  charges"  of  plaintiff's  investment  in  the  land 
has  some  tendency  to  show  that  the  parties  did  not  intend 
that  any  interest  should  be  allowed  to  defendants'  share  in  the 
profits ;  but  we  see  no  room  for  any  such  inference.  The  only 
carrying  charges  suggested  were  the  accruing  taxes,  and  pos- 
sibly interest  upon  the  money  put  into  the  investment,  and  it 
•  may  be  taken  for  granted  that,  in  making  a  minimum  selling 
price  upon  the  property  and  providing  for  half  the  profits 
beyond  that  point,  plaintiff  did  not  overlook  the  necessity  or 
propriety  of  naming  a  figure  which  would  amply  cover  all  such 
charges  and  contingencies.  Nor  is  it  material  that  the  con- 
tracts of  sale  were  made  in  the  name  of  the  plaintiff  by  def  end- 
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ants  as  his  agents,  if  such  were  the  fact.  The  rights  of  the 
plaintiff  on  the  one  hand  and  of  defendants  on  the  other,  as 
between  themselves,  are  governed  by  the  agency  contract 
alone,  and  this  provides  for  an  equal  sharing  of  the  "profits 
over  $175  per  acre."  To  hold  that  plaintiff  is  entitled  not 
only  to  one  half  the  profits,  but  also  to  all  the  interest  accumu- 
lated upon  the  entire  profits,  would  be  to  destroy  the  equality 
for  which  the  contract  provides.  As  the  collection  of  all 
the  money  arising  from  these  sales  was  to  be  made  by  defend- 
ants, who  were  to  retain  their  agreed  share  thereof,  the  sale 
contracts,  whether  made  in  the  name  of  plaintiff  or  defendants, 
and  the  moneys  received  thereon,  were  held  by  defendants  as 
a  trust  fund  for  division  between  themselves  and  plaintiff  upon 
the  basis  of  their  contract.  The  sales  once  made,  the  agency, 
80  far  at  least  as  related  to  the  lands  sold  and  the  proceeds 
of  such  sales,  could  not  have  been  revoked  by  the  plaintiff,  nor 
could  he  rightfully  have  taken  from  defendants  their  authority 
to  collect  the  unpaid  installments  and  retain  to  themselves 
their  agreed  share  thereof. 

It  is  well  here  to  again  recall  the  evident  purpose  of  the 
plaintiff  to  assume  no  personal  liability  upon  the  contract, 
except  it  be  to  make  conveyance  of  the  land  when  sold  upon 
the  authorized  terms.  He  did  not  promise  or  agree  to  pay 
defendants  commissions  or  compensation  of  any  kind,  but, 
having  fixed  the  figure  at  which  he  was  willing  to  make  such 
sales,  he  gave  defendants  free  rein  to  sell  at  any  obtainable 
price  above  that  figure,  stipulating  only  for  an  equal  division 
of  the  profits  so  made  and  for  the  retention  by  defendants  of 
their  share.  We  think  it  follows  that,  whenever  a  valid  sale 
was  made,  the  equal  rights  of  the  parties  attached  instantly 
to  the  profit  so  earned,  although,  where  the  sale  was  made 
on  contract  for  deferred  payments,  the  actual  division  of 
such  profit  was  postponed  until  the  time  therefor  was  matured 
by  collections  made  from  the  purchaser.  If  this  be  correct, 
then  plaintiff  is  entitled  to  no  greater  share  of  the  interest 
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than  of  the  principal  fund  upon  which  it  accrued,  and  the 
finding  of  the  trial  court  to  the  contrary  was  erroneous. 

For  the  reasons  stated,  the  judgment  below  is  reversed, 
and  cause  will  be  remanded  for  the  entry  of  judgment  for 
the  defendants  for  costs. — Reversed. 

Evans,  C.  J.,  Deemeb  and  Pbbston,  JJ.,  concur. 


J.  W.  MoBEY,  Appellant,  v.  Standard  Separator  Company, 

Appellee. 

PBOOBSS:     Service  on  ilgeiii— Koniesideiit    Oofporatl<»^--<hlgliial 

1  Notice.  Jurisdiction  of  a  foreign  corporation  not  having  its  prin- 
cipal  place  of  business  in  this  state,  but  maintaining  an  office  or 
agency  within  this  state,  is  acquired  by  service  of  the  original 
notice  on  the  agent  in  charge  of  such  latter  agency,  "in  all  actions 
growing  out  of  or  connected  vsith  the  business  of  such  office  or 
agency.''     (Sees.  3500,  3532,  Code,  1897.) 

PRINCIPLE  APPLIED:  PUintiff  contracted  to  sell  cream  sepa- 
rators for  defendant,  a  foreign  corporation,  with  its  principal  place 
of  business  in  Wisconsin.  Defendant  advised  plaintiff  that  it  would 
maintain  a  storage  depot  in  Des  Moines,  Iowa,  through  which  plain- 
tiff's  orders  and  those  of  other  agents  could  be  promptly  filled. 
Defendant  did  arrange  with  a  general  warehouseman  in  Des 
Moines  for  the  storage,  sale  and  display  of  its  separators,  and 
made  large  shipments,  for  all  of  said  purposes,  to  the  warehouse- 
man, who,  in  addition  to  displaying  and  storing  the  machines,  sold 
some  himself  and  reshipped  the  balance  to  fill  the  orders  of 
various  agents,  including  plaintiff,  all  under  authority  and  direc- 
tion of  defendant.  Plaintiff  sued  defendant  at  Des  Moines,  Iowa, 
for  his  commissions  due  under  his  contract  and  sales,  and  caused 
the  original  notice  to  be  served  on  said  warehouseman.  HM, 
the  warehouseman  was  the  "agent"  of  defendant  within  the  mean- 
ing of  See.  3532,  Code,  1897,  and  that  the  cause  of  action  so  "grew 
out  of"  and  was  so  "connected  with"  the  Des  Moines  agency 
that  jurisdiction  was  acquired  of  defendant  by  service  on  the 
warehouseman. 

FB00E8S:      Serrlco    on   Agent— Konretddent   Ooxpoiatloii-— Ubeial 

2  Oonstniction  of  Statute.  The  statute  authorizing  service  of  origi- 
nal notices  on  a  nonresident  corporation  by  serving  an  Iowa 
agent  of  the  corporation,  "in  all  actions  growing  out  of  or 
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connected  with  the  business''  of  such  Iowa  agencj,  should  be 
tiberalljr  construed. 

Appeal  from  Polk  District  Court. — C.  A.  Dudley,  Judge. 

Thursday,  March  9, 1916. 

Action  at  law  to  recover  compensation  for  services  alleged 
to  have  been  rendered  by  plaintiff  in  the  employment  of  de- 
fendant. Dismissed  on  defendant's  motion,  because  of  insuffi- 
ciency of  the  service  of  the  original  notice.  The  plaintiff 
appeals. — Reversed. 

J.  A.  Dyer,  for  appellant. 

Patton,  Nesbitt  &  RaUs,  for  appellee. 

Weaver,  J. — The  plaintiff  alleges  that,  in  September  or 
October,  1911,  he  entered  into  an  agreement  with  the  defend- 
ant, a  corporation  organized  in  New  Jersey  and  having  its 
principal  place  of  business  in  Wisconsin,  to 
^'  ]^i?"'n  ®°*®'*  ^^  employment  of  defendant  for  the 

resident^r-       SA^c  of  crcam  Separators  in  Iowa  and  South 
ortSnaf '  Dakota,  and,  for  such  service,  was  to  receive  a 

specified  commission  upon  his  sales.  He 
further  alleges  that,  under  such  employment  or  agency,  he  pro- 
ceeded to  sell  said  separators,  until  the  commission  so  earned 
by  him  aggregated  $588,  which  amount  is  due  and  unpaid  and 
still  owed  to  him  by  the  defendant,  and  he  asks  judgment  ac- 
cordingly. .  Original  notice  of  the  action  was  given  by  service 
thereof  upon  J.  A.  Hosmer,  who  is  alleged  to  be  the  agent  of 
the  defendant  at  Des  Moines  in  this  state.  The  defendant 
entered  a  special  appearance  for  the  purpose  of  objecting  to 
the  jurisdiction  of  the  court  to  proceed  with  the  case,  alleging 
that  it  had  never  been  served  with  notice  and  denying  that  the 
service  upon  Hosmer  gave  the  court  any  jurisdiction  to  enter- 
tain the  action  against  such  corporation.  The  issue  of  law 
thus  raised  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts  reading  as  follows : 
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''Agbeed  statement  of  facts. 

''This  agreed  statement  of  facts  is  to  be  used  in  connection 
with  the  special  appearance  entered  by  defendant's  attor- 
neys in  connection  with  the  service  of  original  notice  upon 
J.  A.  Hosmer  on  September  8,  1913.  It  is  agreed  by  and 
between  the  parties  hereto: 

**1.  That  J.  A.  Hosmer  was  served  with  an  original 
notice  Sept.  8,  1913,  as  the  agent  of  the  defendant  company. 

''2.  That  the  said  J.  A.  Hosmer  is  proprietor  of  the 
Hawkeye  Transfer  Company,  and  was  at  the  time  of  this 
service,  and  was  proprietor  of  the  Hawkeye  Buggy  and  Imple- 
ment Company. 

**3.  That  the  Hawkeye  Transfer  Company  is  the  trade 
name  under  which  J.  A.  Hosmer  does  business  with  offices  in 
Des  Moines,  Iowa,  and  his  business  is  to  receive,  store  and 
ship  goods,  merchandise,  etc.,  for  all  persons  requiring  their 
services,  and  particularly  engaged  in  the  handling  of  agricul- 
tural implements  and  implements,  machinery  and  devices  in 
connection  therewith. 

''4.  That  the  Standard  Separator  Company,  defendant 
herein,  engaged  and  had  space  for  exhibition  and  storage  pur- 
poses with  the  Hawkeye  Transfer  Company  for  the  period 
of  one  year  from  December  1, 1912,  to  December,  1913. 

''5.  That  during  this  said  year  that  there  was  shipped  to 
the  Hawkeye  Transfer  Company  by  the  defendant  in  this 
case  divers  and  sundry  articles  at  divers  and  sundry  times, 
and  that  the  number  of  shipments  made  at  different  dates 
was  21. 

"6.    That  the  shipments  of  greater  value  were  as  foUowa: 

Nov.  13, 1912,  goods  of  the  value  of $   625.00 

Jan.  21, 1913,  goods  of  the  value  of 1,250.00 

Mar.  13, 1913,  goods  of  the  value  of 172.50 

May  23, 1913,  goods  of  the  value  of 1,325.00 

July  12, 1913,  goods  of  the  value  of 237.50 
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July  14, 1913,  goods  of  the  value  of 1,000.00 

July  14, 1913,  goods  of  the  value  of 1,000.00 

July  13, 1913,  goods  of  the  value  of 282.50 

Aug.  25, 1913,  goods  of  the  value  of 1,250.00 

Aug.  29, 1913,  goods  of  the  value  of 1,250.00 

Aug.  11, 1913,  goods  of  the  value  of 633.35 

Sept.  18, 1913,  goods  of  the  value  of 625.00 

"7.  That  these  said  goods  as  described  in  the  foregoing 
paragraph  were  shipped  to  the  Hawkeye  Transfer  Company 
for  the  purpose  of  being  reshipped  on  the  order  of  defendant 
to  fill  orders  received  by  it  through  plaintiff  or  from  others 
of  its  agents  and  for  the  purpose  of  exhibition  to  meet  the 
requirements  of  the  trade. 

"8.  That  all  of  the  said  goods  were  shipped  by  defend- 
ant to  the  Hawkeye  Transfer  Company,  were  sold  and  dis- 
posed of  or  shipped  in  73  different  shipments  or  orders  going 
to  various  parts  and  to  various  purchasers  in  this  state,  the 
last  shipment  being  a  shipment  back  to  the  Standard  Sep- 
arator Company  at  Milwaukee,  Wisconsin,  on  January  10, 
1914. 

**9.  That  the  Hawkeye  Transfer  Company  had  authority 
to  sell  and  did  sell  some  of  these  goods  of  the  defendant  at 
retail  in  Des  Moines,  Iowa,  and  remitted  therefor. 

"10.  That  some  of  the  goods  shipped  by  the  Hawkeye 
Transfer  Company  were  sold  for  the  defendant  by  the  plain- 
tiff and  shipped  on  its  order  by  the  Hawkeye  Transfer 
Company. 

"11.  That  the  plaintiff  understood  and  was  advised  by 
the  officers  of  the  defendant  company  orally  and  in  writing 
that  the  defendant  would  maintain  in  Des  Moines,  Iowa,  at 
the  place  of  business  of  the  Hawkeye  Transfer  Company,  a 
place  to  which  goods  would  be  shipped  from  Milwaukee,  so 
that  the  plaintiff  and  other  agents  would  have  a  near-by 
depot  for  the  purpose  of  rapid  and  ready  distribution  of  the 
goods  sold. 
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**12.  That  some  of  the  goods  shipped  by  the  defendant 
to  the  Hawkeye  Transfer  Company  were  goods  which  plaintiff 
and  other  agents  sold  in  the  territory  of  Iowa. 

'*13.  That  Exhibit  A  hereto  attached  is  a  true  and  cor- 
rect copy  of  the  contract  of  employment  in  force  between 
plaintiff  and  defendant  at  the  time  of  the  sales  mentioned  in 
Paragraph  12  hereof  and  thereafter  until  plaintiff  left  defend- 
ant's  employ. 

''14.  That  goods  of  the  defendant  were  placed  on  exhibi- 
tion at  the  Coliseum  at  the  Implement  Dealers'  Convention 
held  in  Des  Moinep  December  3^  4  and  5,  1912,  and  that  the 
goods  so  placed  on  exhibition  were  by  defendant  shipped  to 
the  Hawkeye  Transfer  Company,  by  whom  it  was  placed  in 
the  Coliseum." 

Upon  the  record  thus  made,  the  trial  court  sustained  the 
defendant's  objection  to  the  sufficiency  of  the  notice  and  dis- 
missed the  action.  It  is  from  thid  ruling  that  appeal  has  been 
taken  by  plaintiff. 

That  the  courts  of  this  state  have  jurisdiction  to  entertain 
actions  at  law  against  foreign  corporations,  companies  and 
individuals  where  proper  service  is  had,  is,  of  course,  not 
disputed.  Code  Section  3532  provides  a  method  of  obtaining 
jurisdiction  of  such  defendants,  as  follows: 

''When  a  corporation,  company  or  individual  has,  for 
the  transaction  of  any  business,  an  office  or  agency  in  any 
county  other  than  that  in  which  the  principal  resides,  service 
may  be  made  on  any  agent  or  clerk  employed  in  such  office  or 
agency,  in  all  actions  growing  out  of  or  connected  with  the 
business  of  that  office  or  agency." 

Appellant  argues  that,  under  the  terms  of  this  statute 
and  the  facts  conceded  in  the  agreed  statement,  the  service  on 
Hosmer  constitutes  good  service  on  the  defendant,  and  this 
question,  upon  which  the  trial  court  held  with  the  appellee, 
is  the  only  one  calling  for  our  decision. 

This  inquiry  involves  the  determination,  first,  whether 
Hosmer  was  an  agent  of  the  defendant ;  and  second,  whether 
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the  plaintiff's  action  is  one  ^'growing  out  of  or  connected 
with"  the  business  of  such  agency,  as  contemplated  by  the 
statute.  That  the  agreed  facts  do  disclose  the  relation  of 
principal  and  agent  between  defendant  and  Hosmer  is  quite 
certain.  As  defined  by  Webster,  an  agent  is  one  who  acts  for 
or  in  behalf  of  another  by  authority.  He  is  one  who  has  been 
entrusted  with  the  business  of  another,  and  ordinarily  the 
term  designates  those  employments  where  the  persons  exercis- 
ing them  are  not  under  the  immediate  personal  supervision 
and  control  of  a  supervisor.  See  Words  &  Phrases,  Vol.  1, 
p.  261.  Hosmer's  relation  to  defendant  was  not  that  of  a 
mere  warehouseman  or  bailee.  His  place  of  business  was  mad^ 
the  distributing  point  or  agency,  where  he  received  and  from 
which  he  was  expected  and  authorized  to  send  out  or  deliver 
the  goods  necessary  to  fill  the  orders  taken  by  plaintiff  and 
other  salesmen  in  that  field.  He  also  had  authority  to  sell, 
and  did  sell,  goods  placed  in  his  custody.  Representing  the 
defendant,  he  entered  and  displayed  specimens  of  their  goods 
at  the  Dealers'  Convention  held  in  Des  Moines.  These  and 
other  facts  embodied  in  the  agreed  statement  show  very  satis- 
factorily that  Hosmer  was  defendant's  agent,  within  the  mean- 
ing of  that  word  as  used  in  the  statute. 

Does  it  appear  that  this  action  grew  out  of  or  is  in  any 
manner  connected  with  the  business  of  that  office  or  agency  f 
This,  too,  must  be  answered  in  the  affirmative.  It  is  admitted 
that  defendant  employed  plaintiff  with  the  agreement  or 
understanding  that  it  would,  from  time  to  time,  ship  from 
Milwaukee  to  Hosmer  at  Des  Moines  goods  of  the  kind  which 
plaintiff  undertook  to  sell,  ''so  that  plaintiff  and  other  agents 
would  have  a  near-by  depot  or  base  of  supply  for  the  rapid 
and  ready  distribution  of  the  goods  sold;"  that  defendants 
did,  in  fact,  send  goods  to  Hosmer  for  that  purpose,  and  that 
orders  taken  by  plaintiff  were  filled  in  this  manner  through 
the  agency  of  Hosmer.  The  language  of  the  statute  is  quite 
broad  and  general,  and  permits  the  service  of  notice  to  be 
made,  not  only  where  the  action  grows  out  of  the  business  of 
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the  agency,  but  also  where  it  is  ''connected  with"  such  busi- 
ness. The  admitted  business  relation  or  connection  of  this 
agency  with  the  business  out  of  which  this  relation  has  arisen 
brings  the  case  within  the  scope  of  the  statute,  and  the  service 
of  notice  on  Hosmer  was  sufficient.  See  Murphy  v.  Albany 
Pecan  Co.,  169  Iowa  542 ;  Locke  v.  Chicago  Chronicle  Co.,  107 
Iowa  390 ;  Pleak  v.  Marks,  171  Iowa  551. 

It  is  true  that,  under  a  recent  statute,  a  party  sued  in  this 

state  may  enter  a  special  api)earance  to  deny  the  jurisdiction 

of  the  court  because  of  want  of  proper  service  of  notice  upon 

him;  that  is,  he  may  come  into  court  to  sol- 

2.  Pbocms:  emnly  assure  the  court  that  he  is  not  in  court. 

service  on  ... 

reSdekfeop-  ''  many  years  prior  to  this  enactment,  the 

BSerafcon-  ^^  ^^  *^^  ^^^  ^^  Otherwise,  and  an 
aStut*^"**'  appearance  by  a  defendant  for  any  purpose 
was  sufficient  to  give  the  court  jurisdiction 
over  him.  The  change  made  is  a  reversion  to  a  discarded  tech- 
nical  practice,  the  wisdom  of  which  is  open  to  question,  but 
it  is  the  duty  of  the  courts  to  give  it  effect  in  all  proper  cases. 
The  change  does  not,  however,  work  a  repeal  or  modification 
of  the  statute  governing  the  service  of  original  notice.  The 
Code  section  hereinbefore  quoted,  allowing  service  to  be  made 
on  "any  agent  or  clerk"  of  a  foreign  defendant  in  any  county 
of  the  state,  when  the  action  arises  out  of  or  is  connected  with 
the  operation  of  such  office  or  agency,  is  a  legislative  recogni- 
tion of  the  manifest  propriety  '^f  holding  such  defendant  to 
answer  in  the  locality  where  he  ««ssumes  to  do  business.  In  a 
very  large  proportion  of  cases,  to  compel  a  citizen  or  resident 
of  the  state  who  transacts  business  in  the  state  with  a  foreign 
corporation  .or  other  defendant,  to  go  into  the  courts  of  a 
foreign  jurisdiction  to  enforce  collection  of  a  debt  or  to  find 
legal  redress  of  a  wrong,  is  a  practical  denial  of  justice ;  and 
a  statute  intended  to  avoid  such  injustice  should  be  liberally 
construed  to  promote  the  purpose  of  its  enactment .  In  our 
judgment,  the  triakcourt  should  have  overruled  the  defend- 
ant's objection  to  J  jurisdiction.     The  ruling  and  judgment 
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appealed  from  is  therefore  reversed,  and  the  cause  remanded 
to  the  district  court  for  further  proceedings  not  inconsistent 
with  the  views  expressed  in  this  opinion. — Reversed  and  Re- 
manded. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


W.  W.  Rankin^  Appellee,  v.  A.  L.  Smith,  Defendant,  and 
Emory  Plowman,  Qamishee,  Appellant. 

OABmSHBCBNT:     Property  Sa1>j6et   to   CNonidiinent-— Interest  In 

1  SelUng  Price  of  Beal  Estate.  The  contingent  interest  of  a  real 
estate  agent  in  the  selling  price  of  land  as  a  basis  for  his  com- 
mission ma7  be  reached  b7  garnishment,  such  interest  not  being 
an  interest  in — a  right  to— the  land  itself. 

PEINCIPLE  APPLIED:     See  No.  3. 

OABMISHMENT:     Liability  of  Qamidiee—Adjiidicatioiir— Election 

2  of  Bcmedieo  Walver^-EstoppeL  A  plaintiff  in  execution,  with 
issue  pending  as  to  the  amount  of  garnishee's  indebtedness  to  de- 
fendant- in  execution,  may,  on  the  garnishee's  admission  that  he 
owes  the  principal  defendant  a  sum  which  exceeds  plaintiff's  claim, 
proceed  to  try  out  with  an  intervener  the  one  question  as  to  who 
has  the  prior  right  to  said  admitted  sum,  and,  if  defeated  by 
intervener,  may,  by  causing  the  court  to  retain  jurisdiction,  pro- 
ceed to  a  further  trial  with  the  garnishee  and  show,  if  he  can,  that 
the  garnishee  owes  the  principal  defendant  more  than  the  gar- 
nishee admits.  These  two  proceedings  are  not  inconsistent  and  con- 
flicting rights,  and  the  exercise  of  the  first  right  (a)  works  no 
adjudication  of  the  garnishee's  ultimate  liability,  (b)  involves  no 
election  of  remedies,  and  (c)  constitutes  no  waiver  or  estoppel  to 
exercise  the  second  right  in  case  of  defeat  on  the  first. 

PEINCIPLE  APPLIED:    See  No.  3. 

OABMESHMENT:  Liability  of  Ckonidiee— Nefltligence— Prand-* 
3*^  Bmden  of  Proof.  A  garnishee  must  not  be  guilty  of  even  a  con- 
structive fraud  towards  the  plaintiff  or  defendant  in  execution. 
He  must  not  be  negligent  in  the  handling  of  the  property  of  the 
principal  defendant  within  his  control,  and  must  realize  there- 
from all  that  he  reasonably  can.  Settlements  as  to  the  amount 
owed  by  him  to  the  principal  defendant,  especially  when  made 
subsequent  to  the  garnishment,  must  h6  made  in  good  faith 
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towards  both  parties  (and  preferably  under  the  eye  of  the  court), 
and  the  burden  to  so  show  is  on  the  garnishee. 


PRINCIPLE  APPLIED:  Taylor,  owning  land,  deeded  the 
to  Plowman,  in  order  to  enable  Plowman  to  sell  it.  Taylor  was 
to  have  $22,330  for  the  land,  plus  1/3  of  the  net  profits  realized 
over  this  sum.  Plowman  was  to  have  for  his  services  the  other 
2/3  of  said  net  profits.  Plowman  enlisted  Smith's  help  and  agreed 
to  give  Smith  H  of  his  2/3  of  said  net  profits.  Plowman  sold 
the  land,  receiving  $18,000  cash  and  a  deed  to  two  farms.  Owing 
to  some  expenses,  this  required  $4,665  to  be  realized  from  said 
two  farms,  in  order  to  make  up  Taylor's  $22,330. 

At  this  point  of  time,  plaintiff  herein,  holding  a  judgment  for 
$130  against  Smith,  caused  Plowman  to  be  garnished.  Plowman 
answered,  denying  indebtedness  to  Smith.  Plaintiff  controverted, 
alleging  that  Plowman  held  the  two  farms  in  which  Smith  had  an 
interest  of  from  $2,000  to  $3,000,  and  asked  that  the  lands  be  hdd 
until  his  judgment  was  paid.  Plowman  answered  again,  alleging 
that  Smith  was  to  have  1/3  of  the  net  profits  only  after  the  said 
farms  were  sold  and  the  profits  determined.  The  court  then  con- 
tinued the  proceeding  and  entered  an  order  which,  in  effect,  au- 
thorized Plowman  to  sell  the  land  and  account  for  the  net  profits. 
Plowman  did  not  make  a  sale;  but,  some  months  later,  Taylor, 
Plowman  and  Smith,  without  oonsultmg  with  pUUntiff  or  Beourvng 
the  approwU  of  the  oourt,  entered  into  an  arrangement  under  which 
Plowman  deeded  the  farms  to  Taylor  and  Taylor  paid  Plowman 
$1,000  in  full  satisfao^ion  of,  and  as  a  substitute  for.  Plowman's 
former  right  to  2/3  of  the  said  net  profits.  Plowman  retained  half 
of  this  for  himself  and  half  for  Smith.  Still  later,  one  Donaho 
intervened  in  the  garnishment  proceeding  and  claimed  Smith's 
$500  under  an  assignment  antedating  the  garnishment.  Plow- 
man appeared  and  admitted  that  he  owed  Smith  $600.  Plaintiff, 
joined  issue  with  intervener,  and,  on  trial  of  9u6h  iaatte,  plaintiff 
learned  for  the  first  time  of  the  $1,000  settlement.  The  court 
ordered  the  $500  paid  to  Donaha  No  exceptions  to  the  order 
were  taken.  As  part  of  this  order,  the  court  continued  the  cause 
for  further  hearing,  ''upon  the  answer  of  said  garnishee  and 
objections  thereto."  Later,  plaintiff  filed  a  further  pleading,  con- 
troverting Plowman's  answer  and  denying  that  $500  was  all  that 
was  coming  to  Smith,  and  alleging  (a)  that  the  $1,000  settlement 
was  fraudulent,  and  (b)  that,  if  said  settlement  was  made.  Plow- 
man was  negligent  ^n  not  getting  more  out  of  the  property.  Plow- 
man answered  anew,  alleging  that  the  judgment  in  favor  of  Donaho 
was  an  adjudication  of  his  liability  to  Smith.  Demurrer  to  this 
was  sustained,  and  no  exceptions  were  entered.  Plowman  again 
aiiswered,  additional  to  a  general  denial,  that,  prior  to  the  Donaho 
judgment,  he  had  disclosed  that  he  and  Smith  had  parted  with 
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the  interest  in  the  proceeds  of  the  land  for  $1,000,  and  contended 
that  plaintiff,  by  going  to  trial  on  the  Donaho  intervention,  elected 
to  make  his  contest  with  Donaho  over  the  $500,  and  thereby  waived 
any  further  claim  against  garnishee,  and  that  the  Donaho  judg- 
ment was  a  bar  to  further  proceedings  against  garnishee.  There 
being  evidence  that  said  settlement  was  not  in  good  faith  and 
that  the  garnishee  did  not  realize  fairly  what  he  might  have 
realised,  had  he  followed  the  directions  of  the  court,  held  that  the 
garnishee  was  liable  for  the  deficiency. 

Appeal  from  Wapello  District  Court. — P.  M.  Huntbr,  Judge. 

Thursday,  March  9,  1916. 

Garnishment  proceedings  to  hold  Plowman  liable  to 
plaintiff  for  an  amount  owed  by  him  to  defendant  Smith,  or 
because  of  having  property  in  his  hands  at  the  time  of  gar- 
nishment belonging  to  Smith.  The  trial  court  sustained  the 
garnishment  and  rendered  judgment  accordingly,  and  the 
garnishee  appeals. — Affirmed, 

Jaques  &  Jaqv£s,  for  appellant. 

TisdaU  &  Heindel,  J.  C.  Mitchell  and  W.  W.  Bankin,  for 
appellee. 

Deemer,  J. — I.  On  June  20, 1912,  plaintiff  caused  an  exe- 
cution to  be  issued  upon  a  judgment  which  he  held  against 
defendant  Smith,  in  the  Wapello  County  District  Court,  for 
the  sum  of  $130  and  costs,  and  caused  Emory  Plowman  to  be 
garnished  thereunder.  The  garnishee  appeared  and  answered, 
stating  that  he  had  no  money  or  property  in  his  possession  or 
under  his  control,  belonging  to  Smith.  Plaintiff  controverted 
this  answer  and  charged  that  Plowman  took  in  trade  two  cer- 
tain tracts  of  land  in  Oklahoma  in  which  Smith  had  an  inter- 
est, in  virtue  of  an  arrangement  whereby  he  was  to  take  the 
title  and  hold  one  third  of  the  value  thereof  over  and  above 
the  sum  of  $4,500  for  Smith.  He  charged  that  the  land  was 
worth  $14,000,  and  that  Smith's  interest  therein  was  worth 
from  $2,000  to  $3,000,  and  he  asked  that  the  garnishee  be 
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ordered  to  hold  the  land  until  his  (plaintiff's)  judgment  was 
satisfied.  Garnishee  then  answered,  pleading  that  he  traded 
a  farm  he  had  owned  to  a  man  in  Oklahoma,  and  that  Smitii 
introduced  the  man  to  him  and  assisted  in  making  the  trade. 
He  also  averred  that  in  the  beginning  he  had  no  arrangement 
with  Smith  as  to  his  compensation,  but  finally  agreed  that, 
after  he  had  disposed  of  the  property  he  had  received,  cleaned 
up  his  expenses,  reimbursed  himself  for  what  he  paid  for  the 
land  that  he  traded  for  the  Oklahoma  property,  he  would  give 
him  (Smith)  one  third  of  what  remained.  He  also  averred 
that  no  time  was  fixed  within  which  the  Oklahoma  land  should 
be  disposed  of,  and  that  the  deal  had  not  been  closed.  He 
also  said  that  he  did  not  know  the  value  of  the  Oklahoma 
property,  but  that  there  was  a  mortgage  upon  one  of  the 
farms  of  $4,500.  In  other  words,  according  to  this  answer, 
Smith  was  to  have  one  third  of  the  profits  after  everjrthing, 
including  the  mortgage  upon  the  land,  was  cleared.  He  also 
pleaded  that  one  Donaho  told  him  after  the  garnishment  that 
he  had  acquired  Smith's  interest  in  the  land.  On  the  strength 
of  this  answer,  which  was  made  in  September  of  the  year  1912, 
the  court  ordered  a  continuance  of  the  case  against  the  garni- 
shee until  the  property  in  his  hands  was  sold  and  the  profits 
going  to  Smith  were  ascertained.  On  May  16, 1913,  one  W.  C. 
Donaho  intervened,  filing  a  petition  in  which  he  claimed  that 
Smith's  rights  in  the  Oklahoma  land  were  evidenced  by  a  writ- 
ten contract  or  statement  signed  by  Plowman,  of  which  the 
following  is  a  copy: 

''This  certifies  that  I  hold  a  deed  for  320  acres  of  land 
located  in  Logan  County,  Oklahoma,  acquired  as  follows :  Said 
deed  was  obtained  by  me  in  connection  with  the  sale  of  cer- 
tain lands  situated  in  Van  Buren  County,  Iowa,  as  part  pay- 
ment of  the  purchase  price.  In  consideration  of  the  services 
of  A.  L.  Smith,  of  Keosauqua,  Iowa,  who  brought  me  the  pur- 
chaser of  s4d  Van  Buren  County  land,  the  said  A.  L.  Snuth 
has  an  interest  in  the  said  Oklahoma  land  as  follows :    After 
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the  completion  of  the  payment  of  the  purchase  price  of  the 
Van  Buren  County  land  by  the  purchaser,  and  the  sale  of  the 
Oklahoma  land  by  me,  the  said  A.  L.  Smith  is  to  have  one- 
third  of  the  proceeds  of  said  Oklahoma  land,  after  the  sum  suf- 
ficient, when  added  to  the  cash  payment,  to  net  me  $55  per 
acre  for  said  Van  Buren  County  land,  is  deducted  from  the 
proceeds  of  sale  of  said  Oklahoma  land,  together  with  all 
ezi)enses  connected  with  the  sale  of  the  above  described  land. 

** Emory  Plowman." 

"That  thereafter  and  on  May  23,  1912,  Smith,  for  a 
valuable  consideration,  assigned  the  said  contract  to  him 
(Donaho),  the  following  being  a  copy  of  the  assignment: 

"Keosauqua,  Iowa,  May  23,  1912. 
**Por  value  received,  I  hereby  assign  and  convey  all  right 
and  title  in  and  to  the  lands  described  in  the  hereto  attached, 
to  W.  C.  Donaho. 

*'A.  L.  Smith." 

He  also  averred  that  the  assignment  was  made  for  the 
purpose  of  securing  a  loan  that  he  made  to  Smith,  in  the  sum 
of  $480.  He  also  averred  that  the  land  had  been  sold,  and 
that  Plowman  had  in  his  possession  about  $500  belonging  to 
the  fund  referred  to  in  the  written  agreement.  Plaintiflf 
answered  this  i)etition  of  intervention  and  therein  denied  that 
Smith  had  any  interest  in  the  Oklahoma  land  and  denied  that 
Smith  ever  assigned  his  right  in  the  land  or  to  the  money  to 
Donaho.  He  further  pleaded  laches  on  the  part  of  the  inter- 
vener, averred  that  before  he  came  into  the  case  the  property 
had  been  sequestered  in  payment  of  his  (plaintiff's)  claim  and 
the  matter  fully  adjudicated,  and  that  the  intervener,  having 
knowledge  of  the  proceedings,  stood  by  and  allowed  plaintiff 
to  incur  expenses  without  saying  anything  of  his  claims,  thus 
estopping  himself  from  asserting  his  claim.  On  these  issues, 
the  case  came  on  for  hearing  at  the  March,  1913,  term,  and, 
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upon  the  testimony  adduced,  the  court,  on  June  26, 1913,  made 
an  order,  from  which  we  extract  the  following: 

''Emory  Plowman,  appearing  in  court  and  upon  his 
answer  admitting  that  he  had  in  his  possession  the  sum  of 
$500  belonging  to  the  defendant  A.  L.  Smith,  it  is  ordered 
that  the  said  Emory  Plowman  be  and  he  is  hereby  required 
to  pay  said  sum  to  the  clerk  of  this  court  for  the  use  and  ben- 
efit  of  the  said  intervener,  W.  C.  Donaho.  It  is  further  ordered 
that  the  clerk  will  pay  the  costs  of  this  intervention  proceed- 
ings, and  that  he  pay  the  balance  to  the  said  W.  C.  Donaho, 
or  his  attorney,  and  said  cause  is  hereby  continued  upon  the 
answer  of  said  garnishee  and  objections  thereto  for  further 
hearing  and  trial.  Signed  in  open  court  this  26th  day  of 
June,  1913." 

On  August  12th  of  the  same  year,  plaintiff  filed  another 
paper,  which  he  called  a  denial,  controverting  the  answer  of 
the  garnishee,  in  which  he  recited  the  prior  proceedings,  and 
then  stated: 

"That  on  or  about  the  26th  day  of  June,  1913,  the  said 
garnishee  made  further  answer  saying  that  he  had  sold  said 
land  to  H.  C.  Taylor,  who  was  a  third  party  interested  in  said 
land  and  entitled  to  one  third  of  said  profits;  that  he  sold 
same  for  the  sum  of  $500  for  the  interest  of  said  A.  L.  Smith 
and  an  equal  amount  for  his  said  interest.  Now  the  plaintiff 
comes  and  denies  the  correctness  of  the  answer  of  said  gar- 
nishee, denies  and  controverts  said  answer  wherein  he  answers 
that  the  sum  of  $500  was  all  that  was  coming  to  said  A.  L. 
Smith." 

He  then  averred  that  the  sale  of  the  land  to  Taylor  was 
fraudulent  and  made  with  intent  to  cheat  and  defraud  him 
(plaintiff) ;  that  the  true  amount  received  by  Plowman  for  the 
land  was  much  more  than  was  stated ;  and  that  the  sale  was 
for  such  an  amount  that  the  interest  which  Smith  had  would 
amount  to  much  more  than  plaintiff's  claim  and  more  than  the 
combined  claims  of  Donaho  and  the  plaintiff.    He  also  averred 
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that,  if  the  sale  to  Taylor  was  made  as  claimed,  it  was  for  much 
less  than  its  value  and  much  less  than  he  (plaintiff)  had 
offered  Plowman  for  the  land,  and  that  such  sale  was  fraudu- 
lent and  void.  He  also  pleaded  negligence  on  the  part  of 
Plowman  in  handling  the  property  if  he  got  no  more  for  it 
than  he  claimed,  and  he  asked  judgment  against  the  garnishee 
for  the  amount  of  his  (plaintiff's)  judgment.  Plowman  then 
filed  a  pleading  called  a  plea  in  abatement,  in  which  he  set 
forth  the  judgment  of  the  court  rendered  on  June  26,  1913, 
claiming  that  this  amounted  to  an  adjudication  as  to  the  sum 
owed  to  Smith,  or  his  assignee,  Donaho,  and  also  a  holding 
that  Donaho  was  entitled  to  the  amount.  A  demurrer  to  this 
plea  filed  by  plaintiff  was  sustained.  Thereupon,  Plowman 
filed  an  answer,  additional  to  a  general  denial,  in  which  he 
averred  that,  before  the  first  trial  above  referred  to,  he  (the 
garnishee)  had  disclosed  the  fact  that  he  and  Smith  had  parted 
with  their  interest  in  the  proceeds  from  the  sale  of  the  Okla- 
homa land  to  one  Taylor  for  the  sum  of  $1,000,  and  recited 
the  pleadings  thereafter  had  and  the  first  trial,  and  contended 
that  plaintiff  elected  to  make  his  contest  with  intervener  over 
the  $500  and  waived  any  further  claim  against  this  garnishee, 
and  averred  that  the  judgment  in  favor  of  Donaho  was  and  is 
a  bar  to  further  proceedings  against  hioL  He  also  pleaded 
that  he  never  had  any  property  of  any  kind  in  his  hands 
belonging  to  Smith  until  the  sale  to  Taylor,  and  that  this 
amount  had  already  been  awarded  to  Donaho,  the  intervener. 
Again  the  case  went  to  trial  on  these  issues,  resulting  in  a 
judgment  for  plaintiff  against  the  garnishee,  in  the  sum  of 
$335.45  and  costs,  the  intervener,  Donaho,  having  no  part  in 
this  second  trial.  The  appeal  is  by  the  garnishee,  Plowman, 
alone.  As  will  be  observed  the  case  is  unusual  and  compli- 
cated and  the  pleadings  extensive,  but  the  main  questions  are 
not  many,  although  a  multitude  are  argued. 

The  facts  are  that  one  H.  C.  Taylor  owned  the  Iowa  land 
which  was  traded  for  the  Oklahoma  property,  and  he  employed 
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Plowman,  a  real  estate  agent,  to  dispose  of  it  for  him.  By 
the  terms  of  their  agreement,  Taylor  was  to  have  $22,330  for 
the  Iowa  land,  and  if  anything  was  received  over  and  above 
that  amount,  Taylor  was  to  have  one  third  and  Plowman  two 
thirds.  Plowman  arranged  with  Smith  to  assist  in  disposing 
of  the  land,  and  was  to  give  him  one  half  of  his  earnings — 
one  third  of  the  net  profits.  In  order  to  more  expeditiously 
handle  the  land,  title  was  taken  in  the  name  of  Plowman ;  and 
when  the  exchange  was  made  for  the  Oklahoma  land,  title  to 
that  land  was  also  taken  in  Plowman's  name.  The  purchaser 
of  the  Iowa  land  gave  $18,000  cash  and  the  two  Oklahoma 
farms  therefor,  the  farms  standing  for  $4,330  of  the  amount 
due  to  Taylor.  There  were  also  some  additional  expenses 
which,  added  to  the  $4,330,  made  the  Oklahoma  property 
stand  for  $4,665.  There  is  considerable  controversy  as  to  the 
value  of  the  Oklahoma  lands,  to  which  we  shall  hereafter 
refer.  Whatever  the  fact  here,  it  appears  that,  after  the 
garnishment  was  run,  and  while  the  proceedings  were  pend- 
ing, Plowman  and  Smith  agreed  with  Taylor  to  accept  in  full 
of  their  claims  against  him  or  to  the  land,  the  sum  of  $1,000. 
The  price  having  been  agreed  upon,  the  $1,000  was  paid  to 
Plowman,  and  Plowman  deeded  the  Oklahoma  land  to  Taylor. 
Practically  all  of  the  half  of  this  amount  going  to  Smith  was 
awarded  to  the  intervener,  Donaho,  leaving  plaintiff  with  noth- 
ing, unless  he  be  permitted  to  charge  the  garnishee  with  more 
than  he  obtained  from  Taylor,  on  the  theory  that  he  negli- 
gently handled  the  property  to  the  prejudice  of  both  Smith 
and  plaintiff,  or  that  both  Smith  and  he  entered  into  a  fraud- 
ulent scheme  to  defraud  the  plaintiff  and  covinously  accepted 
less  than  they  were  entitled  to;  or  that  the  three,  Taylor, 
Plowman  and  Smith,  were  all  involved  in  a  fraudulent  scheme 
to  cheat  and  defraud  plaintiff  of  the  fruits  of  his  garnish- 
ment. Incidental  to  the  main  questions  are  some  matters  of 
procedure  which  must  first  be  determined. 

II.    It  is  argued  that.  Smith  had  an  interest  in  the  land 
to  which  Plowman  obtained  title,  and  that  Plowman  was  not 
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subject  to  garnishment  because  he  held  the  title.    It  is  mani- 
fest that  Smith  never  had  any  interest,  title 
1.  gaanish-  or  right  to  the  land  itself.    All  that  he  was 

MBNT :  prop- 

«rty  »^Wect  entitled  to  was  a  part  of  the  proceeds  of  the 
St^n'sSifne-  ^^^^  thereof  over  a  given  amount  as  compen- 
estat^'  sation  for  his  services  in  finding  a  purchaser 

for  the  land  in  Iowa.  This  did  not  create  an 
interest  in  the  land.  Plowman  held  the  legal  title  at  the  time 
of  garnishment  in  trust,  perhaps,  for  the  owner  Taylor,  €md 
could  have  undoubtedly  sold  for  cash  or  its  equivalent  and 
given  good  title.  If  he  sold,  he  was  bound  to  divide  his  share 
of  the  profits  with  Smith  and  was  under  obligation  to  Smith 
to  try  to  make  a  sale.  He  was  under  a  contingent  liability  to 
Smith  at  the  time  of  garnishment,  but  the  amount  thereof, 
if  any,  could  be  determined  only  upon  a  sale  of  the  land.  In 
such  circumstances,  we  think  that  he  was  subject  to  garnish- 
ment. The  title  to  the  property  and  the  constructive  pos- 
session thereof  being  in  him,  in  trust,  for  the  purpose  of  sale, 
and  the  defendant  Smith  having  a  contingent  interest  in  the 
purchase  price,  that  interest  could  be  reached  by  garnishment, 
although  the  property  itself  could  not  have  been  taken  on 
attachment  because  Smith  had  no  tangible  interest  therein. 
Plowman's  liability  arose  under  his  agreement  with  Smith, 
which  was  consummated  before  the  garnishment  notice  was 
served.  It  is  not  a  case  where  the  debt  was  created  or  the 
interest  arose  after  garnishment,  as  in  some  of  the  cases  cited 
by  appellant's  counsel.  As  sustaining  these  views,  see  Penny- 
backer  v.  Leary,  65  Iowa  220 ;  County  of  Des  Moines  v,  Hink- 
ley  &  N orris,  62  Iowa  637;  Miller  v.  Kendig,  55  Iowa  174; 
McDonald  v.  Creager,  96  Iowa  659 ;  Buck-Reiner  Co.  v.  Beaity, 
82  Iowa  353;  Allen  v.  Rees,  136  Iowa  423;  Richards  v.  Orinr 
neU,  63  Iowa  44;  Howard  County  v.  Kyte,  69  Iowa  307.  The 
cases  differ  essentially  from  Smith  Lumber  Co.  v.  Scott  County 
Garbage  Co.,  149  Iowa  272,  and  What  Cheer  Savings  Bank  v. 
Mowery,  149  Iowa  114,  and  other  like  precedents,  in  that,  in 
Vol.  174  Ia.— 35 
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these  cases,  there  was  at  the  time  of  garnishment  no  liability, 
contingent  or  otherwise,  on  the  part  of  the  garnishee  to  the 
attachment  or  execution  defendant. 

III.    Before  actual  trial  on  the  issues  between  plaintiff 

and  the  garnishee,  the  garnishee  had  transferred  the  land  to 

Taylor,  in  virtue  of  the  settlement  had  between  Smith  and 

Plowman  on  the  one  side  and  Taylor  on  the 

2.  oaknish-  other,  whereby  Smith  and  Taylor  received 

MBNT :  liabil- 

ih^^ldjSdi-      ^l***^  ^^^  ^^^^^  services,  which  $1,000  was 
uonot'Teme-.       *^  ^  divided  equally  between  Plowman  and 
Stop^*""^*      Smith,  and  it  is  this  $500  which  is  referred  to 
in  the  petition  of  intervention  filed  by  Donaho. 
The  case  as  to  the  garnishor  had  been  continued  for  further 
answer  of  the  garnishee  until  the  property  was  sold  and  the 
profit  going  to  Smith  was  ascertained.    This  order  of  con- 
tinuance was  entered  October  17,  1912.    The  garnishee  and 
Smith  made  the  settlement  with  Taylor  in  December  of  the 
same  year,  although  the  deed  to  Taylor  was  executed  on 
October  28th.    The  garnishee  did  not  disclose  the  fact  of  his  | 

transfer  and  settlement  with  Taylor  so  that  it  became  of 
record,  until  some  time  in  the  latter  part  of  May,  1913,  when 
he  was  called  as  a  witness  upon  the  trial  of  the  issues  joined  i 

between  plaintiff  and  intervener,  Donaho,  although  Donaho,  in  | 

his  petition  of  intervention  filed  May  16,  1913,  recited  that 
Plowman,  the  garnishee,  had  sold  the  land,  and  then  held  $500 
belonging  to  Smith,  which  had  been  assigned  to  him  (inter- 
vener) as  before  stated.  During  the  latter  part  of  May  or  the 
first  of  June,  1913,  a  trial  was  had  on  the  issues  joined  between 
plaintiff  in  garnishment  and  the  intervener,  Donaho,  the 
record  reciting  the  garnishee's  appearance  in  court  and  his 
admission  of  having  in  his  hands  $500  belonging  to  Smith,  as 
hitherto  stated,  and  the  order  heretofore  quoted  over  date  of 
June  26,  1913,  was  entered,  no  exceptions  being  taken  to  that 
order  by  anyone.  It  will  be  noticed  that  this  order  expressly 
continued  the  case  upon  the  answer  of  the  garnishee  and  the 
objections  thereto  for  further  hearing  and  trial.    Issue  had 
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been  pending  on  the  correctness  of  garnishee's  answer  since 
Aug.  12,  1912;  and  on  Aug.  12,  1913,  plaintiff  filed  his  final 
and  additional  denial  controverting  the  answer  of  garnishee. 
In  this  he,  for  the  first  time,  challenged  the  settlement  made 
between  Plowman,  Smith  and  Taylor,  the  reason  assigned 
being  that  he  did  not  know  of  it  until  the  matter  was  dis- 
closed on  the. trial  of  the  issues  between  him  and  the  inter- 
vener, Donaho.  Following  this,  Plowman  filed  his  plea  in 
abatement,  in  which  he  alleged  that  the  whole  matter  of  his 
indebtedness  had  been  adjudicated  upon  the  first  trial;  that 
is,  the  trial  on  the  issues  between  plaintiff  and  intervener. 
A  demurrer  to  this  plea  was  sustained,  but  no  exception  was 
taken  to  the  ruling.  Thereafter,  the  garnishee  filed  his  final 
answer,  which  he  called  an  additional  one.  In  this  he  pleaded 
that  plaintiff  had  elected  his  remedies,  waived  all  claims 
except  to  the  $500,  and  was  estopped  from  claiming  more 
from  the  garnishee  than  the  $500,  which  he  (the  garnishee) 
had  admitted  was  in  his  possession.  It  was  upon  this  record 
that  the  final  trial  was  had.  Among  other  things,  it  is  claimed 
for  appellant:  (a)  That  under  this  record  plaintiff's  claim 
was  adjudicated  on  the  trial  of  the  issues  between  plaintiff 
and  intervener;  (b)  that  in  any  event  plaintiff  had  an  elec- 
tion to  claim  the  $500  as  the  extent  of  the  garnishee's  liability 
or  to  join  issue  on  the  amount  due ;  that  he  could  not  make 
both  claims ;  and,  having  gone  to  trial  on  the  issues  between 
himself  and  the  intervener,  he  made  his  election  to  treat  the 
garnishee's  liability  as  being  for  but  $500,  and,  having  been 
defeated  on  that  trial,  he  cannot  now  say  that  the  garnishee's 
liability  is  for  more  than  the  $500. 

He  also  claims  a  waiver  and  estoppel  on  plaintiff  growing 
out  of  these  facts. 

The  claim  of  former  adjudication  is  easily  disposed  of. 
In  the  first  place,  the  trial  court  sustained  a  demurrer  to  the 
pleading  setting  up  this  defense,  and  no  exception  was  taken 
to  the  ruling.  Next,  the  court  in  its  order  expressly  con- 
tinued the  case  on  the  issues  joined  between  plaintiff  and  the 
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garnishee,  thus  reserving  the  question  as  to  the  garnishee's 
ultimate  liability ;  and  finally,  the  order  expressly  recites  that 
the  only  issues  tried  and  determined  were  those  between  plain- 
tiff and  intervener  to  the  funds  which  the  garnishee  admitted 
were  in  his  possession.  At  that  very  time,  there  was  an  issue 
between  plaintiff  and  the  garnishee  as  to  the  amount  of  the 
garnishee's  liability  and,  as  we  have  already  seen,  the  case  on 
that  issue  was  continued.  The  claims  of  election  of  remedies 
and  waiver  and  estoppel  are  closely  allied  to  the  proposition 
last  discussed,  although  it  is  bottomed  upon  the  proposition 
that  plaintiff  had  an  election  as  to  which  of  two  inconsistent 
and  conflicting  remedies  he  would  adopt,  and  that,  having 
adopted  the  one,  he  could  not,  after  being  defeated,  mend  his 
hold  and  take  another  inconsistent  position.  The  underly- 
ing principles  are  well  understood,  and  the  only  question  here 
is,  Was  plaintiff  in  a  position  where  he  was  required  to  elect, 
and  did  he,  by  trying  out  the  issue  between  him  and  the  inter- 
vener, take  a  position  inconsistent  with  his  present  claim  t  The 
garnishee  at  that  time  had  admitted  a  liability  to  Smith  in  the 
sum  of  $500  and  said  that  he  was  indifferent  as  to  who  got  the 
money.  At  the  same  term,  or  at  least  as  soon  as  plaintiff  was 
advised  that  the  garnishee  was  claiming  a  limited  liability,  he 
(plaintiff)  filed  an  answer  or  pleading  controverting  this  claim 
of  the  garnishee.  Notwithstanding  this,  plaintiff  and  Donaho, 
on  plaintiff's  motion,  tried  out  the  issues  between  them  as  to 
who  was  entitled  to  this  $500;  the  court,  as  we  have  seen, 
reserving  the  question  as  to  the  ultimate  liability  of  the  garn- 
ishee. It  will  be  observed  that  the  $500  which  the  garnishee 
admitted  was  in  his  hands  was  adequate  and  sufficient  to  pay 
either  claim  made  thereto ;  that  is,  if  plaintiff  had  been  suc- 
cessful on  the  trial  of  the  issues  between  him  and  Donaho,  it 
would  not  have  been  necessary  for  him  to  have  any  further 
controversy  with  the  garnishee,  for  he  would  have  had  enough 
to  satisfy  his  claim.  Doubtless  Donaho  was  in  no  position  to 
challenge  the  garnishee's  answer,  for  he  was  merely  an  inter- 


Digitized  by  VjOOQ IC 


March  1916]  Rankin  v.  Smith.  549 

vener  in  the  case ;  at  any  rate  he  did  not  challenge  it,  for,  i£ 
he  had  a  valid  assignment  from  Smith  antedating  the  gar- 
nishment, the  $500,  admitted  by  the  garnishee  to  be  due,  would 
substantially  take  care  of  his  claim  of  $480,  for  which  amount 
he  held  the  Smith  claim  as  collateral  security.     We  are  of 
opinion  that,  under  this  record,  plaintiff  should  not  be  held 
to  have  concluded  himself  by  going  to  trial  on  the  issues 
between  him  and  Donaho.    Had  he  been  successful,  there  would 
have  been  no  need  for  further  litigation  with  Plowman,  the 
garnishee,  for  he  would  have  had  enough  to  pay  his  claim.    In 
trying  out  the  issues  between  him  and  Donaho,  plaintiff  was 
not  estopped  from  then  and  thereafter  asserting  that  the  gar- 
nishee was  under  a  greater  liability  to  Smith  than  he  admitted 
in  his  answer.    The  trial  court  made  it  clear  that  the  issue 
between  plaintiff  and  the  garnishee,  which  had  not  been  with- 
drawn, was  reserved  for  future  consideration ;  and  we  think 
it  clear  that  the  trial  of  an  issue  between  plaintiff  and  the 
intervener  as  to  who  was  entitled  to 'the  $500,  admitted  by  the 
garnishee  to  be  due  to  Smith,  was  not,  under  this  record, 
inconsistent  with  plaintiff's  claim  then  made  and  of  record 
that,  although  the  garnishee  admitted  to  be  indebted  to  Smith 
in  the  sum  of  $500,  nevertheless  he  owed  a  much  larger  sum — 
a  sum  sufScient  to  take  care  of  both  claims.    The  garnishee 
was  in  no  manner  prejudiced  by  such  a  course  of  procedure, 
and,  at  the  time  of  the  trial  of  the  issues  between  plaintiff  and 
intervener,  was  in  no  manner  interested  in  what  the  court 
should  decide.    He  could  not  insist  at  that  time  that  the  full 
amount  of  his  liability  be  determined,  for  the  parties  immedi- 
ately concerned  did  not  see  fit  to  try  that  issue.    Until  the 
matter  came  on,  on  the  issue  joined  between  plaintiff  and  the 
garnishee,  he  was  entirely  indifferent  as  to  the  result,  and  was 
in  no  maimer  prejudiced,  no  matter  what  order  was  made  in 
that  case.    So  that  there  was  no  adjudication,  no  election  of 
remedies,  no  waiver  and  no  estoppel. 

IV.     This  brings  us  down  to  the  real  merits  of  the  contro- 
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versy.    After  the  notice  of  garnishment  was  served,  and  after 
the  garnishee  had  filed  an  answer  setting  forth  how  he  held 
the  Oklahoma  lands,  and  before  his  transfer 
^'  MBNT^ifabii-      ^^  ^^  *^^^^  thereto,  the  court  made  the  order 
s&efnegu-        which,  in  effect,  authorized  the  garnishee  to 
Surdeno?"^*     make  sale  of  the   Oklahoma  lands   and   to 
^^^^  '  account  for  the  proceeds  thereof.     This  was 

done  October  17,  1912.  Within  a  few  days  or  weeks  there- 
after, he  transferred  the  title  to  Taylor.  Thereafter,  and 
about  December  12,  1912,  he  met  Taylor  and  Smith  at 
Ottumwa,  and  the  three  made  a  settlement  whereby  Plowman 
and  Smith  agreed  to  accept  from  Taylor  the  sum  of  $1,000  in 
full  for  their  interest  in  the  prospective  profits  growing  out 
of  the  exchange  of  the  Oklahoma  property.  This  amount  was 
paid  by  Taylor  to  Plowman  by  check,  and  settled  the  transac- 
tion among  the  three.  On  the  basis  of  this  settlement,  Plow- 
man admitted  his  liability  to  Smith  in  the  sum  of  $500.  It  is 
now  insisted  by  plaintiff  that  Plowman,  having  been  garnished 
as  a  debtor  of  Smith,  and  having  authority  from  the  court 
simply  to  sell  the  land  and  ascertain  the  profits,  was  without 
power  to  make  such  a  settlement,  and  that,  if  he  had  such 
power,  he  negligently  exercised  it  to  the  prejudice  of  plain- 
tiff, and  that  the  settlement  was  fraudulent  and  void,  made 
with  the  purpose  to  wrong  and  defraud  the  plaintiff,  and  that 
the  garnishee  should  be  held  liable  at  least  to  the  extent  of 
plaintiff's  judgment. 

These  were  the  issues  on  which  the  matter  was  finally 
tried,  resulting  in  the  order  appealed  from.  The  case  is 
unusual  and  peculiar  in  its  facts  and,  in  so  far  as  there  is  a 
confiict  in  the  testimony  or  the  inferences  to  be  drawn  there- 
from, we  must,  in  view  of  the  order  matle  by  the  trial  court, 
adopt  that  conclusion  most  favorable  to  plaintiff.  At  the  time 
of  the  garnishment,  Plowman  held  the  legal  title  to  the  land 
under  the  following  agreement  with  Taylor: 

**  Contract  by  and  between  Emory  Plowman  of  Van 
Buren  County,  Iowa,  and  Henry  C.  Taylor  of  Bloomfield 
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Iowa,  witnesseth :  The  said  Plowman  has  purchased  from  said 
Taylor  the  farm  known  as  the  J.  N.  Morton  farm  about  two 
miles  south  of  Eeosauqua  in  Van  Buren  County,  Iowa,  contain- 
ing about  406  acres  in  Sections  12  and  13,  Township  68,  North; 
Range  10  West;  said  Taylor  has  conveyed  said  land  by  deed 
to  said  Plowman." 

The  consideration  expressed  in  the  deed  is  ''One  dollar 
and  other  valuable  considerations."  By  this  contract  the 
consideration  is  made  definite,  as  follows: 

"The  said  Plowman  has  sold  said  land  to  A.  T.  Chafer, 
who  is  to  pay  $18,000  in  cash  Feb.  1,  1913,  and  to  convey  to 
said  Plowman  320  acres  of  land  in  Logan  County,  Oklahoma, 
for  said  Morton  farm.  Now  it  is  agreed  that  the  amount  to  be 
paid  said  Taylor  for  the  said  Morton  farm  is  $55  per  acre  and 
one  third  of  the  net  proceeds  from  the  sale  of  the  said  Okla- 
homa  land  received  by  said  Plowman  from  said  Chafer.  On 
Feb.  1,  1913,  the  said  $18,000  is  to  be  paid  said  Taylor.  The 
said  Oklahoma  land  is  to  be  sold  as  quickly  as  possible  at  its 
fair  cash  market  value,  and  as  soon  as  it  or  any  portion  of  it  is 
sold  £Lnd  sufiicient  is  realized  to  pay  said  Taylor  an  amount 
when  added  to  said  $18,000  will  equal  the  amount  of  said 
Morton  farm  at  $55  per  acre,  he  shall  be  paid  such  an  amount. 
One  third  of  the  balance  received  for  said  Oklahoma  land 
after  all  expenses  of  selling  same  is  deducted  is  to  be  paid  said 
H.  C.  Taylor.  Said  Oklahoma  land  to  be  put  on  the  market 
and  sold  as  soon  as  deed  is  obtained  for  same." 

It  is  claimed  by  the  garnishee  that,  having  tried  to  sell  the 
land  to  others,  both  before  and  after  the  garnishment,  and 
having  failed  in  his  efforts  to  do  so,  Taylor  was  insisting  that 
improvements  amounting  to  a  considerable  sura  should  be 
placed  upon  the  lands  in  order  to  sell  them  immediately  and 
that  he  (Taylor)  demanded  that  Plowman  and  Smith  put  up 
their  share  of  the  money  necessary  to  do  this ;  that  neither  he 
nor  Smith  felt  like  putting  in  their  money  and  so  informed 
Taylor;  and  that  they  then  offered  to  settle  with  Taylor  for 
their  claims  in  and  to  the  land  and,  as  a  result  of  their  negotia- 
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tions,  Taylor  paid  Plowman  $1,000  and  he  (Plowman)  released 
all  interest  in  the  land  and  all  demands  that  he  had  against 
Taylor  on  account  of  their  previous  contract.  A  deed  had 
already  been  made  by  Plowman  to  Taylor  some  weeks  prior 
to  this  time,  and  Taylor  still  owns  the  land.  So  far  as  he  is 
concerned,  no  one  has  any  further  claim  against  him.  But  the 
vital  question  here  is :  Did  this  settlement  fix  the  rights  of  the 
plaintiff,  or  may  he  challenge  the  same  in  this  proceeding?  It 
will  be  observed  that  Plowman  did  not  follow  the  directions  of 
the  court  in  making  a  sale  of  the  property  and  a  division  of 
the  proceeds.  Taylor  did  not  sell  after  he  got  the  title  back 
from  Plowman.  What  they  did  was  to  estimate  what  might 
be  coming  to  Plowman,  had  there  been  a  sale,  and  to  settle  on 
that  basis,  giving  Taylor  full  title  to  the  land  and  absolving 
him  from  any  further  liability  on  account  thereof.  The  matter 
was  not  submitted  to  the  court  nor  to  any  of  the  parties  to 
the  litigation  for  their  approval,  and  we  think  the  garnishee 
had  the  burden  of  showing  that  he  made  a  good-faith  settle- 
ment and  received  approximately  as  much  as  he  could  have 
obtained  had  the  land  been  sold  as  the  court  directed.  Con- 
siderable testimony  was  taken  on  this  proposition,  and  the  trial 
court  was  justified  in  finding  that  he  did  not  do  so, — at  least 
there  is  testimony  from  which  such  a  conclusion  might  be 
found ;  and  the  nature  of  the  action  is  such  that  we  must  treat 
this  finding  as  conclusive.  It  is  not  necessary  in  such  circum- 
stances  to  find  that  Taylor,  or  even  Smith,  was  guilty  of  any 
actual  fraud.  The  question  is :  Did  the  garnishee  do  his  duty, 
and  did  his  conduct  amount  to  a  constructive  fraud?  There 
is  ample  testimony,  if  believed  by  the  trial  court,  to  sustain 
a  finding  that  Plowman  could  have  sold  the  land  to  plaintiff 
himself  for  much  more  than  enough  to  take  care  of  both  of 
these  claims,  and  we  are  not  justified  in  interfering  with  this 
conclusion.  The  garnishee  was,  in  virtue  of  his  position, 
required  to  exercise  at  least  ordinary  care  and  prudence  after 
being  garnished  to  get  all  that  he  reasonably  could  out  of  the 
property  for  the  plaintiff  in  garnishment,  and  he  was,  in  a 
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sense,  an  agent  of  the  court  for  that  purpose.  He  might,  of 
course,  give  away  his  own  property,  but  not  that  of  the  judg- 
ment debtor.  Because  of  the  order  made  after  he  was  gar- 
nished, of  which  no  complaint  is  made,  he  was  required  to 
make  sale  on  the  best  terms  available,  and  the  better  plan  for 
him  to  have  pursued  was  to  have  the  court  approve  his  settle- 
ment with  Taylor  in  advance  of  the  settlement.  Not  having 
done  so,  the  matter  may  be  reviewed  by  the  court.  We  are 
not  to  be  understood  as  saying  that  we  would  have  arrived  at 
the  same  conclusion  as  the  district  court  did.  It  is  enough 
that  the  order  has  support  in  the  evidence.  We  think  that 
there  is  such  support  and  it  must  be,  and  it  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


H.  L.  Dow  et  al.,  Appellants,  v.  J.  M.  McVey,  Appellee. 

SPECIFIC  PEBFOBMANCE:     Contracts  Enfoiceable— MatuaUty  of 

1  Enforcement.  He  who  has  disabled  himself  to  perform  his  part 
of  a  contract  may  not  secure  specific  performance  on  the  part  of 
his  adversary.  So  held  where  one  owning  a  stock  of  goods  sought 
specific  performance  of  a  contract  to  convey  such  stock  to  defend- 
ant in  exchange  for  land,  it  appearing  that  plaintiff  had  disabled 
himself  from  specifically  carrying  out  his  part  of  the  contract  (a) 
by  intermingling  the  stock  in  question  with  other  goods  and  (b) 
by  later  selling  said  stock  to  another  party. 

CONTSACTS:    Bescission— Damages.    Rescission  of  a  contract  is  in- 

2  consistent  with  a  claim  for  damages  for  breach  of  the  contract. 

APPEAL  AND  EBBOB:     Bevlew— Estoppel— Inconsistent  Prayers. 

3  If  plaintiff  makes  two  inconsistent  prayers  for  relief,  he  may  not 
complain  of  that  which  the  court  grants  to  him.  So  held  where 
plaintiff  prayed  (a)  for  the  rescission  of  a  contract  and  (b) 
for  damages,  and  the  court  granted  a  rescission. 

BQUITY:      Betentlon    of    Jurisdiction— Specific    Perfoxmanee— Bad 

4  Faith  In  Bringing  Action.  A  plaintiff  who  brings  his  action  in 
equity  and  then  knows  or  ought  to  know  that,  by  reason  of  his 
own  conduct,  he  is  not  entitled  to  the  equitable  relief  prayed 
for,  may  not  insist,  after  being  denied  such  equitable  relief,  that 
the  equity  court  retain  jurisdiction  for  the  assessment  of  damages. 


Digitized  by  VjOOQ IC 


554  Dow  V.  McVey.  [174  Iowa 

PRINCIPLE  APPLIED:  Plaintiff  owned  a  stock  of  goods  and 
defendant  owned  a  tract  of  land.  They  contracted  to  exchange. 
The  value  of  the  land  was  agreed  upon.  The  value  of  the  stock  was 
to  be  determined  by  taking  an  invoice.  It  was  contemplated  that 
the  stock  would  invoice  more  than  the  agreed  value  of  the  land, 
as  defendant  agreed  to  secure  the  excess.  Disagreement  arose 
over  the  method  of  invoicing,  and  the  invoice  was  not  finished. 
Later,  plaintiff  brought  action  praying  for  specific  performance, 
"or,  as  alternative  relief,  the  rescission  of  the  contract,  and  thai 
they  have  damages. ' '  But  plaintiff,  after  the  disagreement  over  the 
invoice,  destroyed  the  identity  of  the  stock  by  buying  new  goods 
and  selling  old  goods,  and  appropriated  the  proceeds  to  his  own 
use.  Specific  performance  was  denied.  Held,  the  court  properly 
refused  to  retain  the  cause  for  the  assessment  of  damages. 

Appeal  from  HamiUan  Disirict  Court. — ^Bobebt  M.  Weight, 

Judge. 

Friday,  Maech  10,  1916. 

The  opinion  sufficiently  states  the  case. — Affirmed. 

D.  C,  Chase  and  J.  E.  Bumstedt,  for  appellanta 

Wesley  Martin,  for  appellee. 

Weaver,  J. — The  plaintiff  began  an  action  in  equity  to 
enforce  specific  performance  of  a  written  contract  in  which 
the  plaintiffs,  being  owners  of  a  retail  stock  of  drugs  and  a 
lot  of  store  fixtures,  and  the  defendant,  being  owner  of  a  tract 
of  land  in  North  Dakota,  agreed  to  make  an  exchange  of  said 
properties  on  certain  specified  terms.  The  price  or  value  of 
the  land  was  agreed  upon;  the  price  and  value  of  the  stock 
of  goods  and  fixtures  were  to  be  ascertained  and  settled  by 
appraisers,  or  invoicers,  to  be  named  by  the  parties,  and  when 
so  ascertained  and  proper  credit  thereon  given  for  the  price 
of  the  land,  the  unpaid  remainder  was  to  be  secured  by  the 
promissory  note  of  the  defendant,  signed  by  himself,  wife  and 
one  Seymour.  An  attempt  was  made  to  invoice  and  price  the 
goods  and  fixtures;  but  before  it  was  completed,  disputes 
arose,  and  defendant  refused  to  proceed  further  in  the  deal, 
announced  a  rescission  of  the  contract,  and  demanded  return 
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of  an  advance  payment  of  $500  which  he  had  made.  There- 
after, this  action  was  begun.  Neither  defendant's  wife  nor 
Seymour  was  made  a  party.  The  petition  alleged  defendant's 
refusal  to  perform  the  contract  and  plaintiffs'  readiness  and 
willingness  to  perform  on  their  part,  and  prayed  for  a  decree 
of  specific  performance  "or,  as  an  alternative  remedy,  the 
rescission  of  the  contract,  and  that  they  be  given  damages." 
There  was  no  prayer  for  general  relief  except  in  the  reply. 
The  answer  admits  the  making  of  the  contract,  alleges  that 
plaintiffs  refused  to  invoice  the  goods,  as  provided  in  the 
agreement,  and  wrongfully  sought  to  require  plaintiff  to  take 
goods  at  an  exaggerated  price  far  above  their  real  value,  and 
in  other  ways  sought  to  obtain  an  undue  advantage  over 
defendant,  who  thereupon  rescinded  and  abandoned  the  con- 
tract A  counterclaim  was  also  pleaded  for  a  repayment  of 
the  advance  installment.  The  trial  court  found  and  decreed 
that  plaintiff  had  failed  to  make  a  case  for  specific  perform- 
ance and  dismissed  the  petition  for  equitable  relief,  and  de- 
creed that,  as  both  parties  had  asked  for  a  rescission  of  the 
contract,  it  should  be  so  ordered,  and  that,  upon  such  record, 
the  contract  being  rescinded,  no  question  of  damages  could 
arise,  and  defendant  was  entitled  to  recover  the  admitted  pay- 
ment of  $500.  From  this  decree,  the  plaintiffs  have  appealed 
and  arguments  have  been  filed. 

Pending  the  disposition  of  the  appeal,  the  appellee  has 
filed  a  motion  for  a£Srmance  of  the  decree  below,  in  support 
of  which  motion,  a  showing  is  made  that  plaintiff  has  sold 
and  disposed  of  the  entire  stock  of  goods  and  fixtures  to  a 
third  person  not  a  party  to  this  case,  thereby  disabling  them- 
selves from  performing  the  contract  which  they  are  asking  the 
court  to  specifically  enforce.  Appellants  do  not  deny  the 
showing  so  made.  They  in  effect  concede  that,  upon  the 
recx)rd  made,  they  were  not  entitled  to  specific  performance, 
but  say  that  the  case  was  tried  and  submitted  in  the  court 
below,  on  the  sole  question  whether  plaintiffs  were  entitled 
to  damages  as  an  alternative  remedy ;  and  that,  notwithstand- 
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ing  they  may  have  lost  their  right  to  equitable  relief  by 
selling  the  property,  they  are  still  in  a  position  to  demand 
a  reversal  on  the  question  of  damages.  Tlie  reeord  does  not 
bear  out  the  claim  thus  stated,  nor  does  it  appear  that  the 
only  matter  in  controversy  when  the  issues  were  submitted 
to  the  trial  court  was  the  question  of  damages.  On  the  con- 
trary, the  issue  of  specific  performance  appears  to  have  been 
fought  out  to  the  finish  in  the  district  court,  and  the  right 
of  plaintiffs  to  a  reversal  upon  that  issue  is  insisted  upon  in 
plaintiffs'  main  argument  in  this  court. 

That  plaintiffs,  by  selling  and  disposing  of  the  property 
and  thereby  putting  it  out  of  their  power  to  perform  their 
own  part  of  the  contract,  waived  their  right,  if  any  they  had, 
to  demand  equitable  relief,  is  too  manifest  for 
1-  SSSScE™"      argument.     He   who   asks   equity   must   do 
enforceable:       equity.    In  this  Connection,  it  is  well  also  to 
^oroement       state  that,  upon  the  trial  below,  the  plainti£h, 
as  witnesses,  admitted  that,  at  all  times  down 
to  the  date  of  the  trial,  they  had  not  only  retained  possession 
of  the  stock  of  goods,  but  had  treated  it  in  all  respects  as  their 
own  property,  buying  new  goods  and  commingling  them  with 
said  stock  and  appropriating  the  proceeds  of  sales  to  their 
own  use;  although  they  say,  in  extenuation,  that  they  have 
kept  an  accurate  account  of  the  amount  of  their  sales.    One 
of  the  grounds  assigned  by  the  trial  court  for  denying  per- 
formance of  the  contract  was  that  by  their  own  conduct  plain- 
tiffis  had  changed  or  destroyed  the  identity  of  the  property; 
also  that  their  conduct  in  this  respect  supported  the  evidence 
of  defendant  that  there  had  been  a  rescission  or  abandonment 
of  the  contract. 

Without  further  elaboration  of  statement,  we  turn  to  the 

question,  Are  the  plaintiffs  entitled  to  have  the  court  retain 

jurisdiction  of  the  case  to  consider  the  question  of  damages  t 

We  are  clearly  of  the  opinion  that  this  ques- 

2.  Contracts:  ,.  ,    .     '  i    -      a*  ^«  t 

rescission:         tion  must  be  answered  m  the  negative,     in 

d  wnn  &&res 

the  first  place,  let  us  look  to  the  pleadings. 
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As  we  have  already  noticed,  the  prayer  of  the  petition  is  first 
for  specific  performance,  *'or,  as  alternative  relief,  the  rescis- 
sion of  the  contract,  and  that  they  be  given  damages.''    The 
answer  denies  the  claimed  right  to  specific  performance,  and 
in  turn  demands  a  rescission  of  the  contract  and  a  return 
of  defendant's  money.    With  the  issue  of  specific  perform- 
ance disposed  of  as  above  indicated,  the  parties  appear  to  be 
left  standing  in  court  both  demanding  rescission,  and,  rescis- 
sion having  been  decreed,  neither  is  in  position  to  question  its 
propriety  on  appeal.    If  it  be  said  by  appel- 
'"  ^^fV^wSW:    ^*^*^  *^**  *^®y  ^^  included  a  demand  for 
SconsStent        damages  in  their  prayer  for  relief,  it  is  suffi- 
prayers.  ^^^^^  answer  thereto  to  say  that  remedy  by 

rescission  is  wholly  inconsistent  with  a  recovery  of  damages, 
and  that,  the  court  having  ordered  a  rescission,  the  demand 
for  damages  necessarily  fails.  If  two  inconsistent  prayers  for 
relief  be  made,  the  court  can  properly  grant  but  one ;  and  if 
it  grants  one,  the  plaintiffs  can  make  no  valid  complaint 
because  it  denied  the  other. 

There  is  still  another  aspect  of  the  case  which  forbids  the 
assessment  of  damages.    It  is  not  to  be  denied  that,  under 
our  practice,  where  an  action  is  brought  in  good  faith  demand- 
ing equitable  relief,  and  it  appears  upon  trial 
4.  bquitt:  re-        that,  by  reason  of  some  act  or  default  of  the 

tention  of  '     "^ 

jurtadiction:       defendant,  or  other  reason  not  well  known  to 

specific  per-  ' 

baSftSSf '  plaintiff  before  suit  brought,  the  specific  relief 

LcuSt^*"*^  asked  cannot  be  granted,  the  court  will 
ordinarily,  upon  demand  therefor,  retain  the 
case  for  the  assessment  of  damages.  See  Reiger  v.  Turley,  151 
Iowa  491.  But  there  is  a  limit  to  this  practice,  and,  if  it  shall 
clearly  appear  that  the  reason  for  denying  equitable  relief  is 
because  of  the  default  or  wrong  of  the  plaintiff  himself,  or  if 
it  clearly  appears  that  when  he  began  his  suit  he  knew,  or 
ought  to  have  known,  that  he  was  not  entitled  to  such  relief, 
then,  upon  denial  of  his  prayer  therefor,  the  court  will  not, 
or  at  least  is  not  required  to,  retain  the  case  upon  a  question 


Digitized  by  VjOOQ IC 


558  Helmick  v.  Dav.,  Etc.,  R.  Co.        [174  Iowa 

of  damages.  This  seems  to  be  the  effect  of  our  holding  in 
Findley  v.  Koch,  126  Iowa  131.  To  say  otherwise  is  to  hold 
that  every  plaintiff  having  an  alleged  cause  of  action  at  law 
upon  which  he  wishes  to  avoid  trial  to  a  jury  may  accomplish 
his  object  by  alleging  some  flimsy  ground  for  equitable  relief 
to  which  he  knows  he  is  not  entitled,  and  then,  when  such  relief 
is  denied,  may  assert  his  right  to  remain  in  equity  for  an 
ordinary  money  recovery,  upon  what  is  clearly  an  issue  at  law. 
See,  also,  Doan  v.  Mauzey,  33  111.  227 ;  KempshaU  v.  Stone,  5 
Johns.  Ch.  (N.  Y.)  193;  Marss  v.  Elmendorf,  11  Paige  Ch. 
277;  Oreen  v.  Stewart,  45  N.  Y.  Supp.  982;  McQueen  v. 
Chouteau,  20  Mo.  222;  Knudtson  v,  Robinson,  (N.  D.)  118 
N.  W.  1051;  Mack  v.  Mcintosh,  181  lU.  633;  26  Am.  &  Eng. 
Encyc  L.  86;  Chase  v.  Hogan,  3  Abb.  Pr.  N.  S.  (N.  Y.)  57. 
The  record  fairly  brings  the  plaintiffs'  case  within  the  opera- 
tion of  this  rule  and  sustains  the  holding  of  the  trial  court. 
It  follows  of  necessity  that,  when  the  court  found,  and  as  it 
is  now  conceded  properly  found,  that  the  prayer  for  equitable 
relief  should  be  denied,  nothing  was  left  in  issue  upon  which 
plaintiff  was  entitled  to  further  hearing. 

The  decree  appealed  from  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


Maby  E.  Helmick,  Appellee,  v.  Davenport,  Bock  Island  & 
Northwestern  Bailwat  Company,  Appellant. 

BOUNDABIBS:    Acquiescence— Acquiescence  and  Adverse  Possessfon 

1  CkmtTMted.  Boundary  lines  may  be  established  by  recognition 
and  aequieseence,  independent  of  adverse  possession,  except  the 
element  of  ten  years'  time.     (Sec.  4236,  Code,  1897.) 

BOUHBABIES:  Acqalescence— Railway  Sight  of  Way.  The  doctrine 

2  of  boundary  lines  by  recognition  and  acquiescence  for  a  period 
of  ten  years  may  be  invoked  to  alienate  from  a  railway  com- 
pany a  portion  of  its  right  of  way  never  in  its  possession.  (Sec 
4236,  Code,  1897.) 

PRINCIPLE  APPLIED:    Action  to  quiet  title.    In  1899,  a  rail- 
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way  company  secured  from  S  a  right  of  way  over  a  10-acre  tract, 
and  at  once  fenced  the  right  of  way  on  the  east.  In  1899,  S  sold 
the  tract  to  G,  "except  one  acre  sold  to  D.  G.  &  £.  Ry.^'  In  1900, 
G  sold  to  K,  "except  a  strip  100  feet  wide  sol^  to  D.  G.  & £. By.'' 
In  1901,  the  D.  B.  I.  &  N.  By.,  defendant  herein,  by  quitclaim, 
bought  said  right  of  way.  In  1908,  K  sold  said  10-acre  tract  to 
plaintiff  herein,  "except  the  right  of  way  of  the  D.  R.  I.  &  N.  Ry.'' 
G  assured  K  and  K  assured  plaintiff  that  said  fence  marked  the 
east  line  of  the  railway  right  of  way.  This  fence  passed  over  an 
abandoned  cellarway,  and,  in  about  1900,  the  railway  company 
insisted  that  K  should  fill  up  his  part  of  this  cellar  before  the 
company  would  fill  up  its  part.  The  company  put  in  a  gate  in  this 
fence  and  later  repaired  it,  at  plaintiff's  request.  Plaintiff  set  out 
trees,  cultivated  up  to  the  fence,  as  K  had  done,  and  erected  on 
the  strip  afterwards  in  dispute  an  8  x  10  frame  tool  house,  with 
stone  pillars,  all  in  the  belief  that  the  right  of  way  fence  was  on 
the  true  line.  In  1913,  the  defendant  moved  its  said  fence  20  feet  to 
the  east,  and  thereby  for  the  first  time  took  possession  of  the  strip 
in  controversy.  This  action  was  commenced  in  January,  1014. 
Held,  the  line  of  the  original  fence  was  the  true  boundary  line  by 
acquiescence. 

BOUKDABIES:  Acquiescence— Ten-Tear  Period — "TacUng  On" 
3  Poflseflsion  of  Prior  Grantor.  One  who  purchases  land  with  spe- 
cial reference  to  the  correctness  of  the  boundaries  as  shown  by 
the  then  existing  fences  may,  in  an  action  to  establish  a  bound- 
ary line  by  acquiescence,  tack  his  possession  to  the  period  of  his 
grantor's  possession,  in  order  to  make  the  ten  years'  possession 
necessary  in  such  cases.     (Sec.  4230,  Code,  1897.) 

PBmCIPLE  APPLIED:  See  No.  2. 

Appeal  from  Scott  District  Court, — ^Wiluam  Theophilus, 

Judge. 

Pbiday,  Makch  10,  1916. 

Action  in  equity  to  quiet  title  to  a  strip  of  ground  20 
feet  wide,  on  the  west  side  of  plaintiff's  10  acres  of  land,  which 
defendant  claims  is  the  east  20  feet  of  its  right  of  way.  There 
was  a  decree  for  plaintiff,  and  the  defendant  appeals.— * 
Affirfned, 

Lane  cfe  Waterman,  for  appellant. 

Scott  dk  Scott  and  Helmick  A  Botulinct,  for  appellee. 
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Preston,  J. — The  facts  are  undisputed.  Defendant  in- 
troduced no  evidence,  and  the  trial  court-  found  the  facts 
stated  in  the  petition  to  be  true.  Plaintiff  claims  title  to  the 
disputed  strip  of  land  by  adverse  possession,  by  recognition 
and  acquiescence  in  the  fence's  being  the  boundary  line,  and 
by  equitable  estoppel.  The  question  is:  Can  the  doctrine  of 
adverse  possession,  or  recognition  and  acquiescence  in  a 
boundary  line,  or  of  equitable  estoppel,  be  invoked  to  alienate 
from  a  railroad  company  a  strip  of  land  claimed  as  a  part 
of  its  right  of  way,  but  never  in  its  possession? 

The  strip  of  land  in  dispute  lies  east  of  defendant's  right 
of  way  as  originally  fenced  by  defendant's  grantor  when 
building  the  road,  in  1899,  and  is  claimed  by  plaintiff  as  a 
part  of  land  purchased  by  her  lying  between  said  right  of  way 
and  the  Mississippi  River.    The  fence  was  built  by  defendant's 
grantor,  the  Davenport,  Clinton  &  Eastern  Railway  Company, 
in  1899,  and  presumably  said  fence  was  placed  on  the  east 
boundary  line  of  its  right  of  way.     The  possession  of  said 
strip  was  never  in  defendant  or  in  its  said  grantor  until  the 
defendant  moved  said  fence  east  20  feet,  in  October,  1913. 
Defendant  received  its  right  to  its  right  of  way  by  quitclaim, 
and  only  succeeded  to  the  rights  of  its  grantor  at  the  date  of 
the  deed,  to  wit,  July  30,  1901.    This  action  was  brought  in 
January,  1914.    The  possessory  rights  to  said  disputed  strip 
remained  in  the  common  grantor,  Samuelson,  until  he  con- 
veyed it  to  one  Gamble,  and  Gamble  conveyed  to  plaintiff's 
grantor,  Kasso,  expressly  pointing  out  to  Kasso  that  the  said 
fence  was  the  east  boundary  line  of  said  right  of  way,  and 
Kasso  went  into  possession  of  said  strip,  cultivating  up  to 
the  said  fence  as  the  boundary  line.    Easso  sold  the  disputed 
strip  to  plaintiff,  expressly  stating  to  her  that  he  was  selling 
her  the  land  between  said  fence  and  the  Mississippi  River. 
The  evidence  shows  that  defendant  regarded  the  fence  as  its 
east  boundary  line,  by  insisting  that  Kasso  should  fill  the  east 
half  of  an  old  cellar  across  which  said  fence  extended,  as  a 
prerequisite  to  defendant's  filling  the  west  half.    Defendant 
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also  constructed  a  gate  therein,  and  later  repaired  the  fence, 
at  the  request  of  plaintiff.  Plaintiff  made  permanent  im- 
provements on  the  disputed  strip  by  setting  out  trees  and 
building  a  tool  house  thereon,  and  had  a  garden  plot  there. 
This  tool  house  is  described  as  a  square  building,  with  a  gable 
roof,  in  which  plaintiff  kept  her  tools  to  be  used  in  gardening 
and  taking  care  of  the  ground.  It  is  a  small  building,  ap- 
proximately 8  or  10  feet  square  and  10  feet  high,  built  of 
frame,  with  boards  running  up  and  down,  and  standing  on 
stone  pillars.  These  improvements  were  made  and  expenses 
incurred  by  plaintiff,  believing  said  fence  to  be  the  true 
boundary  line  between  her  land  and  the  defendant's  said  right 
of  way. 

We  should  refer  here  to  provisions  in  the  deeds  from 
plaintiff's  grantors.  Samuelson  deeded  to  Gamble  in  1899, 
''except  one  acre  sold  to  D.  C.  &  E.  Railway";  Gamble  deeded 
to  Kasso  in  1900,  ''except  a  strip  one  hundred  feet  wide,  sold 
to  the  D.  C.  &  E.  B.  B."  In  February,  1908,  Kasso  deeded  to 
plaintiff  the  same  10-acre  strip,  "except  the  rights  of  way  of 
the  D.  B.  I.  &  N.  W.  Bailway  Company,  the  public  highway, 
and  the  I.  &  I.  Company.'' 

1.  It  is  contended  for  appellant  that  a  party  advised  of 
the  existence  of  a  railroad  right  of  way  must  at  his  peril  learn 
of  its  extent  and  cannot  obtain  title  to  a  part  of  it  by  adverse 
possession,  citing  Barlow  v.  Chicago,  R.  J.  <fe  P.  B.  Co,,  29 
Iowa  276;  aiocumb  v.  Chicago,  B.  cfe  Q.  B.  Co.,  57  Iowa  675; 
Chicago,  M.  &  St.  P.  B.  Co.  v.  Snyder,  120  Iowa  532 ;  Chicago, 
M.  &  St.  P.  B.  Co.  V.  Hanken,  140  Iowa  372.  They  contend 
further  that,  where  a  party  takes  a  deed  that  excepts  a  rail- 
road right  of  way  and  holds  possession  of  a  part  of  such  right 
of  way  for  a  period  of  less  than  ten  years,  he  cannot  tack  the 
term  of  his  grantor's  possession  onto  his  own  in  order  to  make 
the  10-year  period.  Sheldon  v.  Michigan  Cent,  B.  Co.,  (Mich.) 
126  N.  W.  1056 ;  Messer  v.  Hibemia,  etc.,  (Calif.)  84  Pac.  835 ; 
1  Cyc.  1007,  and  note.    And  to  support  its  claim  that  a  rail- 
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road  right  of  way  is  held  in  trust  for  the  public  and  that 
private  title  thereto  cannot  be  secured  through  adverse  pos- 
session, it  cites  Northern  Pacific  B.  Co.  v.  Towtaend,  190  U. 
S.  267.  And  they  cite  Oriffin  v.  Brown,  167  Iowa  599,  to 
support  their  claim  that  title  by  acquiescence  can  only  be 
obtained  where  both  owners  assent  to  a  line  as  the  boundary, 
and  they  cite  Bridges  v.  Orand  View,  158  Iowa  402,  to  the 
proposition  that  planting  of  trees  and  shrubs  without  objec- 
tion from  the  adjoining  owner  affords  no  ground  of  estoppel 
as  against  him. 

In  the  Slocumb  case,  premises  adjacent  to  a  railroad  were 
conveyed  to  plaintiff,  "subject  to  any  right  of  way  said  rail- 
road may  own  over  the  same.''  The  railroad  company  had 
previously  become  entitled  to  35  feet  in  width  from  the  center 
line  of  its  track  as  right  of  way,  but  there  was  nothing  of 
record  showing  the  extent  of  such  easement.  The  railroad 
was  in  operation  at  the  time,  and  a  fence  had  been  constructed 
on  one  side  near  the  track,  and  it  was  held  that  plaintiff  was 
advised  by  the  presence  of  the  railroad  and  the  recitals  in 
the  conveyances  that  the  railway  company  claimed  a  right 
of  way  over  the  premises,  and  by  inquiry  could  have  learned 
the  extent  of  that  right ;  that  she  must  be  regarded  as  having 
notice  of  all  the  facts  which  due  and  timely  inquiry  would 
have  elicited.  And  it  was  held  in  that  case  that,  under  the 
facts  thereof,  the  plaintiff,  being  affected  with  notice  of  the 
acquisition  of  an  easement  over  the  premises  by  a  railroad 
company,  could  not  acquire  title  to  any  portion  of  the  right 
of  way  by  adverse  possession.  In  that  case,  the  question  of 
acquiescence  and  title  by  estoppel  was  not  raised. 

In  the  Barlow  case,  a  right  of  way  was  conveyed  by  deed 
to  the  railway  company  in  1853,  which  another  railway 
acquired  in  1866,  and  then  constructed  its  road.  It  was  held 
upon  demurrer  to  the  answer  that  the  right  of  way  was  not 
affected  by  nonuser  and  that  the  statute  of  limitations  did  not 
bar  the  defendant's  right,  notwithstanding  the  fact  that  the 
answer  alleged  that  the  land  over  which  the  right  of  way 
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was  claimed  had  been  fenced  daring  the  whole  period  of  13 
years  and  was  used  for  agricultural  purposes.  It  was  held 
that  plaintiff's  possession  was  not  adverse  to  nor  inconsistent 
with  the  right  of  defendant  to  occupy  the  whole  of  the  right 
of  way  whenever  it  became  necessary  or  desirable  for  it  to 
do  so.  The  court  did  not  permit  the  landowner  to  invoke 
the  doctrine  of  adverse  possession  because  there  was  no  use 
of  the  premises  adverse  to  defendant's  right. 

In  the  Milwaukee  case  against  Snyder,  the  court  held  that 
there  was  no  adverse  possession,  for  the  reason  that  when  the 
company  constructed  its  road  across  defendant's  lot,  it  allowed 
defendant  to  retain  a  large  strip  of  it,  and  defendant  did 
nothing  to  indicate  any  ownership  hostile  to  plaintiff's  right 
of  way. 

In  the  case  of  Chicago,  M.  &  St.  P.  R.  Co,  v.  Hanken, 
the  court  a£Srms  the  doctrine  of  acquiescence  in  boundary 
against  let  railway  company  as  to  depot  grounds. 

In  the  Townsend  case,  190  U.  S.  267,  the  court  had  under 
consideration  an  act  of  Congress  from  which  the  Union  Pacific 
Railroad  Company  derived  its  way  in  a  grant  from  the  govern- 
ment, and  such  is  the  fact  in  Union  Pacific  B.  Co.  v.  Laramie 
Stockyards  Co.,  231  U.  S.  190;  Vni<m  Pacific  R.  Co.  v.  Snow, 
231  U.  S.  204,  and  Northern  Pacifi^^  R.  Co.  v.  Ely,  197  U.  S. 
1,  5.   In  the  last  named  case,  it  was  said : 

'*We  there  ruled  (referring  to  the  Toumsend  case)  that 
individuals  could  not,  for  private  purposes,  acquire  adverse 
possession,  under  a  state  statute  of  limitations,  any  portion  of 
a  right  of  way  granted  by  the  United  States  to  a  railroad 
company  in  the  manner  and  under  the  conditions  that  the 
right  of  way  was  granted  to  the  Northern  Pacific  Railroad 
Company.  At  the  same  time,  it  was  not  denied  that  such  a 
right  of  way  granted  through  the  public  domain  within  a 
state  was  amenable  to  the  police  power  of  the  state.'* 

This  last  sentence  would  seem  to  indicate,  .though  of 
course  it  does  not  so  hold,  that  adverse  possession  might  be 
acquired  imder  a  state  statute  as  against  a  company  which  has 
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acquired  its  right  through  public  domain.  We  do  not  under- 
stand appellee  to  rely  seriously  on  the  question  of  adverse 
possession,  but  they  claim  that  there  is  a  difference  between 
adverse  possession  and  acquiescence  because  of  Sections  4230- 
4233,  and  4236  of  the  Code,  in  reference  to  acqxuescence, 
although  they  claim  that,  under  the  authorities,  one  of  the 
objects  of  the  statute  is  to  compose  controversies,  and  they 
cite  Section  3447  of  the  Code  that  adverse  possession  for  a 
period  of  10  years  matures  title  in  the  holder  of  lands,  and 
they  cite  Sharon  v.  Tucker,  144  U.  S.  533,  548. 

2.  Since,  as  stated,  plaintiff  does  not  rely  so  strongly 
on  the  question  of  adverse  possession,  we  may  turn  to  the 
question  of  acquiescence.     Under  the  authorities,  we  think 

boundary  lines  may  be  established  by  recogni- 
1.  Boundaries:  .  ,  .  .  . 

acquiescence:     tiou  and  acquicsccncc,  independent  of  adverse 

acquiescence  ^  '  '^ 

SSwess^o™        possession,  except  ten  years'  time.    We  said 
contrasted.         j^  j^^^^  ^  j^^^  County,  111  lowa  654: 

''But  the  great  current  of  authority  sustains  our  condu- 
sion  that,  in  the  absence  of  other  controlling  circumstances, 
the  inference  is  conclusive  that  the  division  line  between  ad- 
joining tracts  definitely  marked  by  the  erection  and  main- 
tenance of  a  fence  or  other  monuments,  recognized  by  the 
owners  as  such,  and  up  to  which  they  have  occupied  and 
cultivated  the  land  on  either  side  for  niore  than  10  years, — 
the  statutory  period  of  limitations, — ^is  the  true  boundary 
between  them.*' 

See,  also,  Oriffith  v.  Murray,  166  Iowa  380. 

The  distinction  between  the  basis  of  title  by  acquiescence 
and  title  by  adverse  possession  was  pointed  out  in  the  Mills 
County  case,  where  we  said,  in  substance,  that  while  posses- 
sion of  an  adjoining  owner's  land  by  mistake  and  without 
intent  to  assert  title  thereto  is  not  adverse,  yet  acquiescence 
in  a  certain  line,  with  possession  up  to  it,  is  conclusive  evi- 
dence of  an  agreement  on  it  as  the  true  line,  and  will  bind 
the  parties  concerned. 

See,  also,  Axmear  v,  Richards,  112  Iowa  657;  Bradley  v. 


Digitized  by  VjOOQ IC 


March  1916]    Helmick  v.  Dav.,  Etc.,  R.  Co.  565 

Burkhart,  139  Iowa  323;  Lawrence  v.  Weiss,  163  Iowa  584; 
Schoen  v.  HarriSy  162  Iowa  321. 

In  Keller  v.  Harrison,  139  Iowa  383 ;  Quinn  v,  Baage,  138 
Iowa  426,  and  the  Chriffith  case,  supra,  it  was  said  that  an 
agreement  to  a  boundary  is  to  be  inferred  by  long  acquiescence. 
Und^p  these  authorities  and  the  facts  of  this  case  as  here- 
tofore set  out,  we  think  the  doctrine  of  acquiescence  applies. 
Under  the  evidence,  both  parties  did  assent  to  the  fence  as  the 
boundary. 

3.  In  view  of  our  holding  in  Paragraph  2  of  the  opinion, 
we  deem  it  unnecessary  to  go  into  the  question  of  estoppel, 
but,  as  bearing  upon  the  question,  the  following  cases  may  be 
cited :  Hanson  v.  Oallagher,  154  Iowa  192 ;  Hall  v.  Doran,  13 
Iowa  368;  Woodward  v.  Barr,  128  Iowa  727;  Aocmear  v, 
Richards,  supra.  As  applied  to  a  city  or  town,  see  City  of 
Eldora  v.  Edgingion,  130  Iowa  151. 

4.  The  next  question  is:  Does  the  doctrine  of  acquies- 
cence apply  to  a  railroad  company?  Reference  is  made  to  this 
question  in  Paragraph  1  of  the  opinion,  as  applied  to  the 

doctrine  of  adverse  possession.    Some  of  the 

^'  a^OMcSce:      ^^^^^^  diQ^i  later  in  the  opinion  hold  that  the 

ofwayf  *^^***      doctrine  of  adverse  possession  does  apply  to 

a  railroad  company,  and  others  hold  that  the 
law  as  to  acquiescence  applies.  In  so  far  as  the  question 
relates  to  a  railroad  company,  we  see  no  difference  between 
the  question  of  adverse  possession  and  acquiescence.  We  think 
the  same  rules  of  law  apply  to  questions  of  boundary  by 
acquiescence  between  a  natural  person  and  a  railroad  cor- 
poration. In  the  case  of  Chicago,  M.  &  Si,  P.  R.  Co,  v. 
Hanken,  140  Iowa  372,  at  377,  before  referred  to,  it  was  said : 
**Even  though  neither  defendants  nor  plaintiff  were 
bound  to  erect  the  division  fences,  they  were  erected,  and 
have  been  maintained,  and  this  was  notice  to  all  of  them  of 
the  claim  that  they  marked  the  boundary  between  the  depot 
ground  and  the  several  lots.  No  objection  was  raised  thereto 
for  more  than  20  years,  and  from  its  long  silence  plaintiff 
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(the  railway  company)  must  be  presumed  to  have  acquiesced 
in  this  claim." 

See,  also,  Chicago,  R.  I.  cfe  P.  R.  Co.  v,  Allfree,  64  Iowa 
500. 

In  Pittsburgh,  etc.,  R.  Co.  v.  Stickley,  155  Ind.  312  (58 
N.  E.  192)  it  was  said: 

*'If  one  occupies  adversely  for  20  years  land  owned  by 
a  railway  company,  the  statute  of  limitations  should  raise 
the  presumption  of  a  grant,  for  the  company  holds  its  lands 
for  private  gain,  as  a  private  proprietor.  The  state  confers 
the  power  of  eminent  domain  to  enable  railway  companies 
to  perform  efficiently  their  duties  as  common  carriers.  But 
it  is  not  apparent  why  the  state  should  be  concerned  in  pre- 
venting investors  in  railway  stocks  from  sustaining  loss 
through  the  negligence  of  .their  agents." 

There  would  seem  to  be  no  reason  for  exempting  a  rail- 
road company  from  the  operation  of  the  statute  of  limitations. 
Its  right  of  way,  however  it  may  be  devoted  to  public  use, 
remains  private  property.  Its  officials  are  not  public  officers 
in  any  sense ;  its  object  is  private  gain.  Sovereign  rights  are 
not  involved.  None  of  the  considerations  which  render  the 
application  of  the  doctrine  adverse  to  public  rights  inexpedient 
and  unwise  are  here  present,  and  it  is  difficult  to  see  why  the 
same  rule  as  that  governing  individuals  and  private  cor- 
porations should  not  here  control. 

5.    It  is  next  contended  by  appellant  that,  because  plain- 
tiff has  not  herself  had  possession  of  the  strip  of  land  for  the 
statutory  period  of  10  years,  she  may  not  make  the  term  10 
years  by  ^tacking  her  possession  to  that  of 
''  acqS^nce:     K*^sso,  her  grantor,  because  plaintiff's  deed 
periodl'^  expressly  excepted  the   right   of   way,   and 

PMsSs&nof      therefore  tacking  is  not  allowed;  that  there 
prorgnran  r.      ^  ^^  privity  of  estate  between  plaintiff  and 
Easso  because  the  deed  of  the  latter  to  plaintiff  did  not  pre- 
tend to  include  the  disputed  tract.    While  this  point  was  not 
directly  raised  in  the  case  of  Oriffith  v,  Murray,  we  did  say 


Digitized  by  VjOOQ IC 


March  1916]    Helmick  v.  Dav.,  fiTc,  B.  Co.  567 

in  that  case  that  this  court  is  fully  committed  to  the  doctrine 
that  occupancy  up  to  a  marked  division  line  without  ques- 
tioning its  correctness,  for  the  statutory  period  of  limitation, 
is  such  acquiescence  therein  as  to  defeat  subsequent  con- 
troversy as  to  its  true  location. 

Appellant  relies  on  the  case  of  Sheldon  v.  Michigan  Cent. 
B.  Co.,  (Mich.)  126  N.  W.  1056;  but  in  a  subsequent  case  by 
the  same  court  (Gildea  v.  Warren,  [Mich.]  138  N.  W.  232), 
the  question  in  regard  to  exception  in  a  deed  is  discussed  as 
against  parol  transfer  of  possessory  rights.  In  the  Sheldon 
case,  the  court  said: 

''It  clearly  appears  from  this  record  that  there  is  no 
evidence  of  any  parol  permission,  or  authorization  of  any 
kind,  given  by  the  grantor  Bell  to  the  complainant,  to  take 
the  place  of  the  said  Bell  in  the  wrongful  possession  which 
Bell  held  of  the  strip  of  land  in  controversy  in  this  case.  Nor 
is  there  any  evidence  in  the  record  of  any  parol  permission, 
or  authorization  of  any  of  the  grantors  in  the  deeds  herein- 
before referred  to,  to  their  grantees,  to  take  the  places  of 
their  grantors  in  the  wrongful  possession  of  said  described 
strip  of  land.  The  record  also  shows  that  there  was  no  parol 
agreement,  understanding,  permission,  or  authorization  re- 
specting the  premises  which  complainant's  grantor  had  held, 
or  would  deliver;  and  this  applies,  not  only  to  the  strip  of 
land  in  dispute,  but  also  to  that  conveyed  in  the  deed.  The 
record  shows  that  complainant  took  possession.  There  is  not 
a  syllable  of  any  verbal  authorization  of  delivery  whatever. 
.  .  •  It  is  not  necessary  for  us  to  decide  whether  any  oral 
agreement  to  surrender  a  wrongful  possession  to  the  successor, 
so  that  where  the  continuous  possession  exists  15  years,  would 
•  defeat  an  action  to  recover  possession  by  the  owner.  Not  a 
scintilla  of  evidence  is  shown  in  this  record  of  any  parol 
transfer  of  Bell's  possessory  rights  to  the  strip  of  land  in 
litigation,  and  what  is  true  as  between  Bell  and  the  complain- 
ant is  equally  true  as  to  all  prior  grantors." 

But  in  the  instant  case,  appellee  did  inquire  as  to  the 
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extent  of  the  land  she  was  buying.  She  was  shown  the 
boundary  line,  to  wit,  the  fence  of  the  railway  company. 
She  went  into  immediate  possession.  The  same  thing  occurred 
when  her  grantor,  Kasso,  bought.  The  case  comes  within  8i. 
Louis  8.  W.  R.  Co.  v.  Mulkey,  (Ark.)  139  S.  W.  643;  Cliihero 
V.  Fenner,  (Wis.)  99  N.  W.  1027;  Oildea  v,  Warren,  supra. 

Furthermore^  the  question  of  tacking  peculiarly  arises  in 
adverse  possession.  By  our  statute,  Section  4230>  Code,  1897, 
it  is  provided  that  acquiescence  by  either  of  the  parties,  or 
their  grantors  may  be  put  in  issue  by  the  plea.  Section  4236, 
Code,  1897,  provides,  in  substance,  that  if  the  boundaries  have 
been  recognized  or  acquiesced  in  for  the  statutory  period  of 
limitation,  they  shall  be  established.  And  the  10-year  period 
is  the  only  part  of  adverse  possession  required,  where  ac- 
quiescence of  boundary  line  is  raised.  As  we  said  in  Oriffith 
V.  Murray,  166  Iowa  380: 

**  Strictly  speaking,  the  doctrine  of  recognition  and  ac- 
quiescence does  not  necessarily  involve  the  question  of  adverse 
possession." 

The  decree  of  the  district  court  was  right,  and  it  is  there- 
fore— Affirmed. 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 


Emily  Hollgren,  Appellee,  v.  Des  Moines  City  Railway 
Company,  Appellant. 

BAILBOADS:    Accident  at  Crossing— NegUgence— Directed  Verdict 

1  Verdict  must  not  be  directed  against  plaintiff  at  any  stage  of 
the  trial  of  an  action  based  on  negligence,  unless  the  court  can  find 
as  a  matter  of  law  (a)  that  the  record  shows  no  evidence  having 
any  fair  tendency  to  show  the  existence  of  the  negligence  charged 
against  defendant;  or  (b)  that,  if  there  is  such  eWdence  of  de- 
fendant's negligence,  there  is  no  evidence  on  which  the  jury  could 
find  that  plaintiff  was  free  from  contributory  negligence.  Held, 
directed  verdict  properly  refused. 

principle  APPLIED:     Plaintiff  was  riding  east  in  a  single 
buggy  on  the  south  side  of  a  street  car  track.    The  horse  was,  ordi- 
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narily,  gentle,  but  on  this  occasion  was  restless.  Another  party 
was  driving.  When  the  driver  reached  a  cross  street  on  which 
she  desired  to  turn  north,  a  street  car  came  up  behind  them.  The 
driver,  on  entering  the  cross  street  and  again  in  the  middle  of 
the  street,  locked  and  saw  that  the  car  had  stopped.  Just  then 
an  automobile  from  the  south,  on  signal  of  the  traffic  policeman 
to  so  do,  passed  to  the  north  and  the  driver  of  the  buggy  imme- 
diately turned  to  the  north  and  followed  the  automobile,  so  doing, 
as  she  supposed,  in  obedience  to  the  policeman's  signal.  The 
motomeer  saw  this  signal.  The  street  car  was  moving  at  from 
two  to  three  miles  an  hour  and  could  have  been  stopped  in  from 
two  to  six  feet.  The  motomeer,  after  he  started,  went  some  thirty 
or  forty  feet  before  hitting  the  buggy  with  the  car  fender,  and 
claimed  that  he  was  surprised  by  the  buggy's  turning  to  the  north 
across  his  track.  The  negligence  charged  was  (a)  excessive  speed, 
(b)  noncontrol  of  car,  (c)  failure  to  keep  proper  lookout  and  (d) 
failure  to  ring  bell.  Held^  directed  verdict  for  defendant  properly 
refused. 

BAHJtOADS:     Accident  at  Crossing— Street  Ballways— Beciprocal 

2  Bigbts  and  Duties.  Beciprocal  rights  and  duties  of  street  rail- 
ways and  the  public  at  public  crossings  discussed. 

APPBAL  AND  EBSOB:    Assignment  of  Error— Fallnre  to  Argue— 

3  Waiver.  Waiver  of  an  assignment  of  error  results  from  failure 
to  argue  the  same. 

HISGIJOENCE:    Acts  or  Omissions  Constitiitlng  Negligence— Exces- 

4  slve  Speed — Instructions.  Excessive  speed  is  an  expression  re- 
lating solely  to  the  particular  circumstances  of  each  case.  Any 
rate  of  speed,  howsoever  slow,  might  be  "  excessive '^  under  possible 
circumstances.  Held,  the  term  properly  employed  under  the  evi- 
dence in  present  case. 

EVIDENCE:    Nefi^gence— Non-Binglng  of  Bell  at  Crossing.  Whether 

5  a  bell  was  rung  at  a  street  crossing  is  properly  submitted  to  the 
jury  under  the  evidence  of  two  witnesses  that  they  heard  no  such 
signal,  such  witnesses  being  in  a  position  and  mental  attitude 
to  have  heard  the  signal,  had  it  been  given. 

DAMA0ES:    Personal  Injuries— ^Iinpalrment  of  Earning  Capacity — 

6  PartnersMp.  One  negligently  injured  by  another  may  recover  in 
his  own  right  for  impairment  of  earning  capacity  due  to  such 
injury,  even  though  he  is  a  member  of  a  partnership  or  a  joint 
enterprise  with  another. 

EVIDENCE:    Judicial  Notice — Ordinance.    Courts  do  not  take  judi- 

7  cial  notice  of  municipal  ordinances. 
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Appeal  from  PoUc  District  Court, — ^Lawrence  DeGraff^ 

Judge. 

Friday,  March  10,  1916. 

Action  at  law  for  the  recovery  of  damages  on  account  of 
personal  injury.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Affirmed, 

Parker,  Parrish  &  Miller  and  A,  O.  Rippey,  for  appellant. 

Stipp,  Perry  cfe  Starzinger,  for  appellee. 

Weaver,  J. — The  defendant  operates  a  street  railway  in 
Des  Moines,  and  plaintiff  is  a  resident  of  the  same  city.  One 
of  the  railway  tracks  is  laid  along  West  Locust  Street  and 
across  West  Fourth  Street.  On  the  day  in  question,  plaintiff 
was  riding  in  a  top  buggy  driven  by  another  woman,  Miss 
Sandell.  They  drove  east  on  the  south  side  of  the  track  from 
Fifth  Street  toward  Fourth  Street,  intending  to  there  cross 
the  track  and  proceed  to  the  north  on  Fourth  Street.  As  they 
approached  Fourth  Street,  one  of.  the  defendant's  cars  came 
on,  moving  in  the  same  direction,  but  a  little  in  the  rear  of 
the  buggy,  and  stopped  on  the  west  side  of  the  street  crossing. 
The  driver  of  the  buggy  was  sitting  on  the  left,  or  north  end 
of  the  buggy  seat,  and  says  that,  as  she  entered  upon  the 
crossing  of  Fourth  Street,  and  again  as  she  reached  the  middle 
of  the  crossing  and  was  about  to  make  the  turn,  she  leaned 
forward,  looked  around,  and  saw  that  the  car  had  stopped. 
At  or  about  the  time  that  she  made  the  turn,  she  says  the 
traffic  policeman  gave  a  signal  which  she  interpreted  as  being 
for  her  to  proceed,  and,  driving  around  the  policeman,  she 
turned  to  the  left  to  cross  the  track  on  her  way  up  Fourth 
Street.  The  horse,  ordinarily  gentle,  was  somewhat  restive  on 
this  occasion  and  difficult  to  hold,  and  was  moving  at  a  brisk 
walk  or  trot.  At  about  the  time  that  the  buggy  began  to  turn 
north,  the  car  resumed  its  movement  to  the  east,  bringing  its 
fender  into  collision  with  the  wheel  of  the  buggy  which  had 
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not  cleared  the  track.  As  a  result  of  the  collision,  the  buggy 
was  overturned,  or  so  nearly  overturned  that  plaintiff  fell 
out,  receiving  bruises  and  injuries  of  which  she  complains. 
The  motorman  in  charge  of  the  car  testifies  that,  having 
stopped  as  he  came  to  the  crossing,  he  started  again  on  signal 
of  the  policeman,  and,  while  he  saw  the  buggy,  he  assumed 
that  it  was  proceeding  eastward,  and  that  its  turn  to  the  north 
was  a  surprise  to  him  and  too  late  to  bring  the  car  to  a  full 
stop,  though  it  did  stop  almost  immediately  after  the  colli- 
sion. Whether  the  motorman  sounded  his  bell  as  he  entered 
upon  the  crossing  is  a  subject  of  dispute  in  the  testimony. 
The  distance  that  the  car  moved  from  its  stopping  point  to 
the  point  of  collision  was  from  34  to  40  feet.  The  motorman 
says  that  the  car  was  moving  at  not  more  than  two  to  three 
miles  an  hour,  and  that  under  such  circumstances,  he  could 
ordinarily  stop  the  car  within  two  to  six  feet.  He  saw  the 
I>oliceman  signal  the  women  to  proceed,  before  he  received  the 
signal  directed  to  himself.  It  should  also  be  said  that  the 
women  testify  that,  as  they  came  to  the  point  where  they 
turned  to  the  north,  an  automobile  coming  from  the  south 
on  Fourth  Street  passe*  to  the  north  on  signal  of  the  police- 
man, and  they  followed  immediately  in  its  wake  across  the 
track. 

The  negligence  charged  by  the  plaintiff  is :  (1)  In  operat- 
ing the  car  over  the  crossing  at  an  excessive  rate  of  speed 
and  without  exercising  ordinary  care  in  observing  the  track 
ahead;  (2)  in  operating  the  car  without  having  it  under 
such  control  that  it  could  be  stopped  in  time  to  prevent  the 
collision;  and  (3)  in  failing  to  ring  the  bell  or  give  other 
warning  of  the  approach  of  the  car. 

The  answer  is  a  denial  of  the  charge  of  negligence.  At 
the  close  of  the  plaintiff's  evidence,  and  again  at  the  close 
of  all  the  evidence,  defendant  moved  for  a  directed  verdict 
in  its  favor,  because  of  failure  of  evidence  to  sustain  the 
charge  of  negligence  against  the  defendant,  and  because  the 
evidence  shows  the   plaintiff  chargeable  with  contributory 
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negligence  as  a  matter  of  law.  These  motions  were  denied, 
and  upon  submitting  the  issues  to  the  jury,  a  verdict  was 
returned  for  plaintiff  for  $700. 

The  numerous  errors  assigned  may  be  grouped  under 
three  heads:  First,  the  denial  of  the  motions  for  a  directed 
verdict;  second,  the  refusal  of  the  court  to  give  certain  re- 
quested instructions  to  the  jury ;  and,  third,  the  charge  to  the 
jury  given  on  the  court's  own  motion.  In  this  order  we  will 
consider  them. 

I.    Should  a  verdict  have  been  directed  for  the  defend- 
ant?   To  sustain  the  position  taken  by  appellant  at  this  point, 
the  court  must  find  as  a  matter  of  law  that  no  evidence  was 
adduced  having  any  fair  tendency  to  show 
^'  ScWenuft'         want  of  proper  care  on  the  part  of  defend- 
niSigrence:         ant's  motorman  in  the  management  and  con- 
verdic^  trol  of  the  car,  or  the  court  must  find  as  a 

matter  of  law  that  there  is  no  evidence  on 
which  the  jury  could  properly  find  that  plaintiff  herself  was 
free  from  contributory  negligence.  Without  attempting  to 
rehearse  the  evidence,  we  have  to  say  that  we  think  neither 
proposition  can  be  affirmed.  So  f ai^  as  the  first  point  is  con- 
cerned, giving  the  evidence,  as  we  must,  its  most  favorable 
construction  in  support  of  the  court's  rulings  and  the  jury's 
verdict,  the  jury  could  properly  find  that  the  motorman, 
starting  at  a  point  from  30  to  40  feet  west  of  the  point  of 
collision,  with  his  car  under  such  control  that  he  could  stop 
it  within  a  distance  of  from  two  to  six  feet,  and  with  his  face 
in  direction  to  see  the  crossing  and  all  persons  and  vehicles 
in  that  vicinity,  should,  in  the  exercise  of  reasonable  care, 
have  discovered  and  realized  the  peril  in  time  to  avoid  the 
injury.  That  conclusion  is  emphasized  when  we  add  that 
there  was  evidence  which  the  jury  was  entitled  to  believe  that, 
after  the  horse  and  buggy  had  faced  to  the  north,  the  police- 
man signaled  to  go  ahead,  and  that  the  horse  was  driven 
closely  behind  an  automobile  also  signaled  forward.  If  this 
was  true,  and  the  jury  could  so  find,  it  is  scarcely  possible 
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that  the  motorman,  in  the  exercise  of  reasonable  care,  would 
not  have  seen  the  necessity  of  stopping  the  car  sooner  than 
he  did. 

Nor  can  we  say  that  there  was  an  entire  failure  of  the 
plaintiff  to  show  reasonable  care  on  her  part,  and  this  is  true 
even  if  we  should  say  (which  we  do  not  decide)  that  negli- 
gence, if  any,  of  the  driver  of  the  buggy  is 
2-  J^^^t^t'        imputable  to  her.    They  had  the  right  to  drive 
•trSet  rail-         ^P^^^  ^©  Street  and  over  the  crossing,  a  right 
pr^^rShu      which  the  law  regards  as  of  equal  sanctity 
€8.         ^.^  ^j^^^  ^j  ^^^  ^^^  company,  though,  of 

course,  owing  to  the  difference  in  the  character  of  the  vehicles, 
if  it  occurs  that  a  street  car  and  a  lighter  or  more  mobile 
vehicle  approach  a  crossing  at  the  same  time,  or  so  near  the 
same  time  as  to  reasonably  indicate  the  danger  of  collision 
if  both  proceed,  it  is  the  duty  of  the  driver  of  the  latter  to 
yield  precedence  to  the  former.  It  is  at  the  same  time  no  less 
the  duty  of  the  operator  of  the  street  car  to  exercise  the  com- 
pany's  rights  upon  the  streets,  including  the  right  of  prefer- 
ence above  mentioned,  with  due  regard  to  the  safety  of  others 
who,  as  members  of  the  general  public,  are  entitled  to  the 
use  of  the  public  ways.  Where  a  crossing  is  much  frequented 
and  travel  and  trafiSc  tend  to  congestion,  and  where  promptness 
and  activity,  if  not  haste,  are  required,  it  is  not  always  easy 
to  say  whether  all  parties  have  observed  these  reciprocal 
duties;  and  in  case  of  accident  or  collision,  the  proper  allot- 
ment of  blame,  if  any  there  be,  depends  upon  inferences  to  be 
drawn  from  circumstances,  some,  if  not  all,  of  which  are  in 
dispute;  and  in  most  cases,  it  presents  an  issue  of  fact  for 
the  jury.  Giving  plaintiff  the  benefit  of  the  showing  made  in 
her  behalf,  the  driver  of  the  buggy  did  look  for  the  car  to 
ascertain  if  she  could  make  the  crossing;  she  looked  just  as 
she  was  ready  to  turn  to  the  north,  and  saw  that  the  car  had 
stopped  at  a  distance  which  none  estimate  at  less  than  30  feet. 
She  was  signaled  forward  by  the  policeman.  She  followed 
very  closely  behind  another  vehicle  going  north,  and  the 
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finding  of  the  jury  that  she  exercised  the  care  of  an  ordinarily 
prudent  person  under  all  the  circumstances  is  not  an  un- 
justifiable conclusion.  It  is  not  impossible  that  some  of  the 
several  signals  given  by  the  policeman  were  misinterpreted, 
and  that  either  the  motorman  or  the  driver  of  the  buggy  acted 
upon  a  signal  intended  for  the  other  or  for  some  third  person; 
or  it  lA  not  impossible  that  the  policeman  himself  became  con- 
fused in  giving  the  signals.  Of  course,  the  defendant  could 
not  be  held  liable  for  any  confusion  or  negligence  on  the  part 
of  the  policeman,  and  whatever  may  be  true  in  this  respect 
is  material  only  as  it  bears  upon  the  question  of  plaintiff's 
care  for  her  own  safety.  Whether  she  did  observe  the  proper 
measure  of  care  is,  under  the  evidence,  an  inquiry  which  can^ 
not  be  answered  as  a  matter  of  law. 

II.    Did  the  court  err  in  refusing  defendant's  request 
for  instructions  to  the  jury  f    Error  was  assigned  by  appellant 
upon  each  of  eight  such  refusals,  but  none 
5-  ^SoR^s^       ^^  iiie&e  assignments  has  been  argued,  and  we 
eiTS™^Sdf-'        must  treat  them  as  having  been  waived., 
SSven'^^*'  HI-    Did  the  court  err  in  the  instruc- 

tions to  which  exceptions  have  been  taken  and 
argued?  Most  of  these  objections  are  grounded  upon  the 
assumption  that  there  is  an  entire  absence  of  testimony  show- 
ing negligence  of  the  defendant  or  showing  plaintiff's  free- 
dom from  contributory  negligence.  These  objections  are 
identical  with  those  that  we  have  considered  in  connection 
with  the  motion  for  a  directed  verdict,  and  for  the  reasons 
there  stated,  they  must  be  overruled. 

It  is  objected,  however,  that  there  was  no  evidence  show- 
ing excessive  speed  in  the  movement  of  the  car,  and  it  was 
therefore  error  to  mention  it  in  the  statement  of  issues.    Ex- 
cessive speed  is  a  relative  expression.    What 
*'  acS"r  omSi      ^®  cxccssively  fast  under  some  conditions  may 
tISiiig  nelii-       b®  exceedingly  slow  under  others.    Here,  for 
ffve  spTOd  f*"      example,  the  motorman  started  his  car  in  the 
ns  ruct  ona.       ^Urection  of  the  crossing  30  to  40  feet  away. 
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having  in  his  view  the  plaintiff  and  others  in  close  proximity 
to  the  track,  and  some  of  them  moving  at  right  angles  across 
the  track;  and  with  the  ever-present  possibility  of  collision 
at  that  point,  common  prudence  would  lead  him  to  maintain 
a  very  moderate  speed  until  that  danger  was  passed,  and  any 
rate  of  speed  which  he  could  not  promptly  control  and  stop 
if  need  be  would  be  excessive.  Counsel  themselves  say  that, 
*'if  any  question  was  properly  submitted  to  the  jury,  it  was 
as  to  the  alleged  failure  of  defendant  to  stop  the  car  in  time 
to  prevent  the  collision";  and,  if  we  were  to  concede  this  to 
be  true,  the  failure  to  stop  the  car  has  such  natural  and  im- 
mediate connection  with  the  speed  at  which  it  was  being 
moved  that  such  speed  was  a  material  allegation  to  which  the 
attention  of  the  jury  might  rightfully  be  called. 

It  is  also  said  that  there  is  no  evidence  of  failure  to  ring 

the  bell,  and  it  was  improper  to  mention  that  allegation  to 

the  jury.    In  this  respect  counsel  misunderstand  the  record. 

Miss  Sandell,  the  driver  of  the  buggy,  testified 

'  neffUxence:        that  shc  heard  no  bell  or  warning  of  any  kind. 

ofbeUat  Again,  the  witness  Ashing  also  says  that  he 

fTOBIlIng'.  o  7  ^  w 

was  standing  at  a  door  on  the  street  comer, 
saw  accident  in  part,  and  adds,  ''I  think  the  motorman  did  not 
give  any  signals  about  the  time  of  the  accident.''  The  testi- 
mony of  these  witnesses  was  sufficient  to  take  that  matter  to 
the  jury. 

Finally  it  is  said  that  the  evidence  shows  that  plaintiff 
and  Miss  Sandell  had  been  for  many  years  living  together, 
engaged  most  of  the  time  in  the  work  of  laundering  lace  cur- 
tains for  customers  in  and  about  the  city, 
*'  TOnafPn?^''*^"    *"^^  ^P^^  *^^  conccdcd  fact,  appellant  con- 
pSrmentof        tcnds  that  it  was  error  for  the  court  to  in- 
S^tyf ^t-      struct  the  jury  that,  if  plaintiff  was  found 
nership.  entitled  to  a  verdict,  she  could  recover,  among 

other  things,  for  the  impairment,  if  any,  of  her  ability  to  earn 
money  during  the  time  the  evidence  showed  her  to  have  been 
suffering  from  her  injury.    Counsel  say  that  the  court  should 
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have  mBtructed  that  the  women  were  engaged  in  a  partner- 
ahip  or  joint  enterprise  and  that,  as  a  matter  of  law,  if  there 
was  any  loss  of  time  or  earnings  because  of  plaintiff's  injury, 
the  right,  if  any,  to  recover  damages  therefor  accrued  to  the 
partnership  alone,  and  they  could  not  be  recovered  at  the 
individual  suit  of  the  plaintiff.  It  is  frankly  conceded  by 
counsel  that  ''the  question  thus  raised  is  unusual  and  perhaps 
novel",  a  proposition  with  which  this  court  is  in  entire  accord. 
No  authority  is  cited  in  its  support,  and  we  cannot  conceive 
upon  what  principle  such  claim  can  be  sustained.  There  was 
no  error  in  the  instruction  criticized  nor  in  refusing  to  direct 
the  jury  as  requested  in  this  respect. 

III.  Counsel  for  appellant  in  argument  further  appear 
to  lay  stress  upon  the  failure  of  the  trial  court  to  charge  the 
jury  upon  the  effect  of  a  street  traffic  ordinance  of  the  city, 
which,  among  other  things,  prescribes  certain 
^*  SXTaino-  signals  which  the  driver  of  a  vehicle  is  re- 
nancfc"**"  quired  to  give  in  approaching  a  street  comer 

around  which  he  expects  to  turn.  It  is  enough 
to  say  in  this  respect  that  the  ordinance  was  not  in  evidence 
before  the  jury,  and  there  was  no  proper  foundation  for  such 
instruction.  It  is  true  that  one  section  of  the  ordinance  was 
offered  by  the  defendant  and  at  first  admitted,  but  later  the 
ruling  was  changed  and  the  evidence  excluded.  No  error  is 
assigned  upon  its  exclusion,  and  the  case  is  to  be  considered 
and  disposed  of  by  us  as  if  such  offer  of  evidence  had  never 
been  made.  This  court  will  not  take  judicial  notice  of  the 
provisions  of  the  ordinance  nor  apply  its  provisions  in  a  case 
where  it  has  not  in  some  proper  manner  been  made  a  part  of 
the  record. 

No  prejudicial  error  appearing  in  the  record,  the  judg- 
ment  is — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  JJ.,  concur. 


Digitized  by  VjOOQ IC 


Mareh  1916]    Loos  v.  Callendeb  Sav.  Bank.  577 


B.  P.  Loos,  Appellee,  v.  Callendeb  Savings  Bank  et  al., 
Appel'dnts. 

JTTDQMJENT:     Opening  or    Vacating— Interlocntorsr    Oiders — Same 

1  Tenn— Notice.  Any  luuigned  orde.  or  judgment  not  constitut- 
ing a  final  judgment  binding  upon  the  parties  as  an  adjudication 
may,  without  notice,  be  set  aside  by  the  court  at  any  time  during 
the  term  at  which  it  is  entered.  (Sec.  243,  Code,  1897.)  So  held 
where  the  court,  without  notice,  set  aside,  at  the  same  term,  an 
unsigned  and  improvidently  entered  order  dismissing  an  action. 
(See  Sec.  3764,  Code,  1897.) 

JUDGMENT:      Opening   and   Vacating-^Joxlsdictlon  to   Beinstate 

2  Canae.  The  entry  by  the  court  of  an  order  of  dismissal  of  an 
action  because  of  failure  to  prosecute  does  not  deprive  the  court 
of  jurisdiction  over  the  defendant  to  reinstate  the  cause  during 
the  same  term. 

EVIDENdE:    Best  and  Secondary— Abstract  on  Former  AppeaL  One 

3  seeking  to  have  a  judgment  against  him  vacated  cannot  estab- 
lish that  he  has  a  defense  to  the  claim  by  introducing  his  own 
testimony  as  it  appears  in  a  printed  abstract  used  on  a  former 
appeal  in  the  same  cause. 

JUDGMENT:    Opening  and  Vacating— Defense— Necessity  to  Estab- 

4  lidi.  One  seeking  the  vacation  of  a  judgment  against  him  must 
show  that  he  has  a  defense  to  the  claim. 

Appeal  from  Polk  District  Court. — Hubert  Uttbrback,  Judge. 

Friday,  March  10,  1916. 

Suit  in  equity  to  set  aside  a  judgment  obtained  by  one 
Frank  O.  Peterson,  now  deceased,  against  the  plaintiff  in  the 
district  court  of  Polk  County,  Iowa,  on  October  7,  1912.  The 
trial  court  granted  the  relief  prayed,  and  defendants,  who 
are  the  heirs  at  law  and  representatives  of  the  deceased,  the 
sheriff  of  the  county,  and  an  endorsee  of  the  original  cause 
of  action,  appeal. — Reversed. 

R,  <&  F.  G,  ftyan,  for  appellants. 
B.  F.  Loos  and  Ira  W.  Anderson,  for  appellee. 
Vol.  174  Ia.— 37 
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Deemer,  J. — I.  The  judgment  which  is  sought  to  be  set 
aside  was  rendered  upon  a  promissory  note  for  the  sum  of 
$1,000,  signed  by  plaintiff  herein,  and  made  payable  lo  F.  0. 
Peterson,  now  deceased.  It  was  executed  May  22,  1903,  and, 
as  we  understand  it,  was  secured  by  second  mortgage  upon 
some  real  estate.  Subsequently,  the  note  was  endorsed  by 
Peterson  to  the  Callender  Savings  Bank  for  some  shares  of 
stock  in  an  insurance  company.  The  bank  brought  suit  on 
this  note  in  the  district  court  of  Polk  County  against  Loos, 
and  Peterson,  the  endorser  of  the  note.  Loos  pleaded  fraud 
and  duress  in  obtaining  the  note,  and  Peterson  interposed  a 
general  denial.  Upon  a  hearing  before  a  jury,  the  trial  court 
directed  a  verdict  against  Loos,  which,  upon  appeal  to  this 
court,  was  reversed.  See  Callender  Savings  Bank  v.  Loos,  142 
Iowa  1.  Procedendo  was  filed  in  the  district  court.  May  3, 
1911,  and  on  August  20,  1912,  plaintiff  in  the  action  filed  a 
trial  notice.  The  cause  was  on  the  calendar  for  the  September 
and  November  terms  of  that  year,  and  it  was  marked  "for 
trial".  On  September  12, 1912,  the  judge  presiding  called  the 
calendar  and,  reaching  the  case  of  Callender  Bank  v.  Loos,  dis- 
missed the  same  on  his  own  motion,  for  want  of  attention. 
On  October  4th  of  the  same  year  and  during  the  same  term, 
the  court,  on  plaintiff's  motion,  reinstated  the  cause  upon  the 
docket  and  assigned  it  for  trial  on  October  7,  1912.  All  these 
orders  were  made  without  any  notice's  being  served  upon  Loos. 
The  Callender  Bank  assigned  the  note  back  to  Peterson,  and 
he  was  substituted  as  plaintiff.  When  the  case  was  reached 
for  trial  on  the  day  assigned.  Loos  did  not  appear,  and  Peter- 
son took  judgment  against  him  upon  the  note  for  the  amount 
thereof,  with  interest.  Thereafter,  on  February  19,  1915, 
plaintiff  commenced  this  action  to  set  aside  the  judgment  so 
obtained,  as  being  without  jurisdiction,  in  that  he  had  no 
notice  of  the  reinstatement  of  the  case  after  its  dismissal  "for 
want  of  attention".  He  pleaded  that  he  was  in  no  manner 
indebted  to  Peterson  upon  the  note  and  that  the  judgment 
was  obtained  through  fraud.    He  averred  also  that  he  had  no 
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notice  of  the  judgment  until  just  before  the  commencement 
of  the  suit,  when  the  sheriff  appeared  with  an  execution  and 
was  about  to  levy  on  his  property  and  harass  and  annoy  him 
with  the  execution.  The  heirs  of  Peterson  (he  in  the  mean- 
time having  died)  were  made  parties  defendant,  as  were  also 
the  sheriff  and  the  Callender  Bank,  and  he  asked  that  the 
judgment  be  canceled  and  set  aside  and  defendants  restrained 
from  enforcing  the  same.  The  petition  was  amended  in  some 
particulars,  and  the  petition  as  amended  was  demurred  to  by 
the  defendants;  but  this  demurrer  was  overruled,  and  de- 
fendants then  amended,  denying  generally  and  pleading  ac- 
quiescence, laches  and  estoppel  on  the  part  of  plaintiff.  On 
these  issues,  the  case  was  tried,  and  the  facts  so  far  recited 
are  not  in  substantial  dispute. 

The  origi^ial  case  of  Callender  Savings  Bank  v.  Laos  was 
reversed  by  this  court  for  errors  committed  on  the  trial,  and 
it  was  remanded  for  a  new  trial,  no  judgment  being  ordered 
by  this  court,  and,  as  already  pointed  out,  procedendo  was 
returned  and  the  case  was  again  placed  upon  the  docket  for 
trial.  A  trial  notice  was  filed  for  the  September,  1912,  term 
of  court;  but  the  presiding  judge  evidently  overlooked  this, 
and  in  calling  the  docket,  ordered  a  dismissal  of  the  case  at 
plaintiff's  costs,  for  want  of  attention.  Within  a  short  time 
thereafter,  and  during  the  same  term,  the  judge's  attention 
was  called  to  the  matter,  and  he  set  aside  the  order  and  judg- 
ment, ordered  a  reinstatement  of  the  case,  and  assigned  it  for 
trial  on  October  7,  1912.  When  reached  on  this  assignment, 
plaintiff  herein  (defendant  in  that  action)  made  no  appear- 
ance, and  judgment  was  rendered  against  him  on  the  notes. 
Nothing  was  done  by  him  with  reference  to  this  judgment 
until  he  commenced  this  suit,  and  he  testified  that  he  knew 
nothing  of  the  judgment  until  a  few  days  before,  when  the 
sheriff  appeared  to  levy  upon  some  property  of  his,  and  that 
he  then  commenced  this  independent  action  in  equity  to  set 
aside  the  judgment  because  of  want  of  jurisdiction  in  the 
court  over  his  person.    Whether  or  not  he  knew  of  the  judg- 
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ment  before  this  time  is  a  matter  of  dispute,  the  trial  court 
evidently  finding,  however,  that  he  did  not  know  of  the  judg- 
ment. When  this  suit  came  on  for  trial,  it  seems  that  most 
of  the  papers  in  the  case,  the  transcript  of  the  evidence  and 
some  other  matters  were  lost;  and  although  plaintiff  was 
present  in  court,  he,  to  substantiate  the  claim  that  he  had  a 
defense  to  the  note,  introduced  in  evidence  the  abstract  used 
on  the  appeal  of  the  Callender  Savings  Bank  case  and  read 
therefrom  what  purported  to  be  his  testimony  on  the  trial  of 
that  case, — this  over  the  objections  of  the  defendants  that  it 
was  incompetent,  irrelevant  and  immaterial,  and  that  such 
testimony  was  also  inadmissible  because  of  the  incompetency 
of  the  witness  to  testify  as  to  transactions  with  Peterson,  now 
deceased. 

The  case  presents  these  questions  of  law: 
1-  opSJinS^*  First,  was  the  trial  court  without  jurisdiction 
teriScutory""  ^^  plaintiff,  defendant  in  judgment,  when  it 
tenn7notioef  Ordered  the  judgment  against  himf  Second, 
was  plaintiff  required  to  show  that  he  did  not 
owe  anything  on  the  notes  when  the  judgment  was  obtained? 
Upon  the  first  question,  we  have  recently  held  that  an 
order  of  dismissal,  such  as  was  here  entered,  could  not  be 
expunged  and  the  cause  reinstated  at  a  subsequent  term  of 
court  without  notice  to  the  party  in  whose  favor  the  original 
dismissal  was  entered.  See  Des  Moines  Union  Railway  Co,  ti. 
District  Court  of  Polk  County,  170  Iowa  568.  The  question 
as  to  how  far  a  court  might  go  in  this  respect  at  the  same  term 
without  notice  was  expressly  left  open  for  future  considera- 
tion. Section  243  of  the  Code  of  1897  provides  that  the 
record  made  by  the  district  court  is  under  the  control  of  the 
court,  and  may  be  amended  or  any  entry  therein  expunged  at 
any  time  during  the  term  at  which  it  is  made  or  before  it  is 
signed  by  the  judge.  It  does  not  appear  that  the  record  of 
dismissal  was  signed  by  the  judge,  and  it  is  expressly  shown 
that  it  was  expunged  at  the  same  term,  upon  suggestion  of 
counsel  for  Peterson,  but  without  notice  to  plaintiff  herein. 
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Had  the  record  been  signed,  then,  under  the  authority  of 
Hawkeye  Ins,  Co.  v.  Duffle,  67  Iowa  175,  and  Kwenisky  v. 
Siravy,  142  Iowa  385,  notice  should  have  been  given  to  the 
successful  party,  in  order  that  he  might  be  bound  by  the 
subsequent  proceedings.  The  order  in  the  instant  case  was 
not  a  final  judgment  on  the  merits,  but  a  dismissal  for  want 
of  attention  at  plaintiff's  costs.  It  was  not  a  finality  and 
could  not  have  been  pleaded  as  an  adjudication  (Code  Sec. 
3764) ;  in  that  sense,  it  was  an  interlocutory  one,  and  as  it  had 
not  been  signed,  the  trial  court  was,  as  we  think,  authorized 
to  change  it  without  notice  at  any  time  during  the  term.  The 
statute  expressly  so  provides,  and  the  cases  are  in  harmony 
upon  the  proposition.  See  Carpenter  v.  Zuver,  56  Iowa  390 ; 
Bosch  V.  Kassing,  64  Iowa  312;  Wolmerstadt  v.  Jacobs,  61 
Iowa  372 ;  Brace  v.  Orady,  36  Iowa  352 ;  Yeizer  v.  Martin,  58 
Iowa  612;  Byington  v.  Quincy,  61  Iowa  480;  Todhunier  v. 
DeGraff,  164  Iowa  567 ;  WUlson  v.  District  Court,  166  Iowa 
352;  Puckett  v.  Ouenther,  142  Iowa  35.  In  Carpenter* s  case, 
suprQy  it  is  said : 

"  'Entries  authorized  to  be  made  in  vacation  shall  be 
read,  approved  and  signed  at  the  next  term  of  court,  and  may 
be  amended,  or  any  entry  therein  expunged,  at  any  time  dur- 
ing the  term  at  which  it  is  made,  or  before  it  is  signed  by  the 
judge.'  These  provisions  clearly  confer  upon  the  court  juris- 
diction over  its  records,  and  the  authority  to  refuse  to  approve, 
and  to  expunge,  improper  records.  The  court  did  not  act 
without  jurisdiction  over  the  subject-matter.  It  is  claimed, 
however,  that  no  notice  was  served  upon  the  plaintiff  of  the 
filing  of  the  motion  to  set  aside  the  vacation  entry,  and  that 
the  judge  acted  without  jurisdiction  over  the  person  of  the 
plaintiff.  The  plaintiff  was  advised  by  the  law  that  the  vaca- 
tion entry  which  he  had  obtained  was  subject  to  the  action  of 
the  court  at  the  next  term.  He  could  not  place  such  an  entry 
ai>on  the  records  and  then  withdraw  from  the  court,  so  as  to 
deprive  the  court  of  jurisdiction  to  pass  upon  the  correctness 
of  the  entry.    For  all  purposes  connected  with  the  approval 
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of  the  entry,  he  must  be  regarded  as  in  court  and  subject 
to  its  jurisdiction,  until  final  action  is  taken." 

In  the  Willson  case,  supra,  the  court  used  this  language: 
**It  follows,  we  think,  that  if  the  court  may  set  aside  a 
decree  or  order  on  the  motion  of  one  of  the  parties,  without 
notice  to  the  opposite  party,  the  court  may  set  aside,  on  its 
own  motion,  without  such  notice.  In  Carpenter  v.  Zuver,  56 
Iowa  390,  it  was  held  that  the  court  may,  at  the  next  term 
after  a  vacation  order  is  made,  proceed  to  correct  or  expunge 
it,  without  notice  to  the  party  at  whose  instance  it  was  made, 
and  that  the  case  is  pending  until  a  final  determination." 

The  rule  is  based  upon  the  thought  that,  until  there  be 
a  final  judgment  binding  upon  the  parties  as  an  adjudication, 
the  court,  during  the  term  at  which  it  is  rendered^  having  full 
power  over  its  own  records,  may  expunge,  change  or  modify 
the  same  without  notice;  since,  until  final  judgment  of  the 
court,  it  has  full  and  complete  jurisdiction  of  the  case  and 
control  of  its  records,  and  everyone  is  presumed  to  be  in  court 
until  the  final  judgment  is  pronounced  and  the  term  is  at 
an  end.  This  is  peculiarly  so  as  to  all  interlocutory  orders, 
which  the  court  may  change  at  any  time  on  its  own  motion. 
It  has  frequently  been  held  that  a  judge  during  term  time 
may  change  his  ruling  on  a  demurrer  or  upon  any  other  inter- 
locutory matters  during  the  term,  or  may  change  a  record  to 
make  it  speak  the  truth.  Here  the  order  of  dismissal  was 
improvidently  made ;  for  the  plaintiff  in  that  case  was  giving 
it  attention,  and  had  filed  a  trial  notice  in  the  case  for  that  very 
term,  and,  upon  having  his  attention  called  to  the  matter, 
the  judge  set  aside  the  order  of  dismissal  and  assigned  the 
case  for  trial,  because  of  the  trial  notice  filed  for  plaintiff. 

It  cannot  be  said  that  jurisdiction  over 

^'  ''"enin*  ank        *^®  pcrsou  of  the  defendant  (plaintiff  herein) 

Juruidicuon  to     ^^  ^^^  because  of  the  entry  of  dismissal. 

caiSS*'^  He    was   still   constructively   in   court   and 

bound  by  the  action  taken.    We  have  been 

cited  to  no  case  holding  to  the  contrary. 
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II.    The  plaintiff  made  no  competent  proof  that  he  was 
not  indebted  to  the  plaintiff  in  judgment.    He  was  present  in 
court,  and  could  not  offer  the  abstract  of  the 
'•  b2?SSec-       record  of  the  case  for  the  former  appeal  sb 
sSict^n*^"       his  deposition.     He  offered  no  other  testi- 
former  appeal     jj^Q^y  from  this  record  than  his  own,  and  we 
do  not  think  this  was  competent  to  establish  his  plea  of  duress, 
which,  so  far  as  the  record  shows,  was  the  only  one  interposed 
by  him.    He  was  bound  under  the  record  to 
^'  oSSJinS^ii        ®*^^^  **^  ^^  ^^  ^  defense  to  the  note. 
feMe""nei:«:      Pdrsons  V.  NuUing,  45  Iowa  404;  Lindberg  v. 
■uy  to  estab-      Thontos,  137  lowa  48.    As  he  did  not  do  this, 
he  was  not  entitled  to  the  relief  asked.  Aside 
from  this,  even  if  duress  were  shown,  the  record  shows  a 
ratification  of  the  note  after  it  was  secured  and  a  voluntary 
use  thereof  by  plaintiff  or  with  his  consent,  and  he  was  in  no 
position  to  urge  his  defense  in  these  circumstances.    The  de- 
cree setting  aside  the  judgment  must  be  and  it  is — Reversed. 

Evans,  C.  J.,  Weaver  and  Preston,  J  J.,  concur. 


State  Bank  op  Woolstock,  Appellant,  v.  C.  A.  Schutt  et  al., 

Appellees. 

PBAUDULENT  OONVEYANOE8:     Family  Belatioiuh— Ckmyeyances 

1  to  Wife  of  Debtor— Evidence.  Evidence  reviewed,  and  held 
insufficient  to  show  that  a  conveyance  of  land  to  grantor's  daugh- 
ter-in-law was  in  fraud  of  the  creditors  of  the  son,  though  the 
land  was  sold  for  less  than  its  value  and  the  son  signed  the  notes 
for  the  major  part  of  the  purchase  price. 

PRINCIPLE  APPLIED:     See  No.  4. 

TBAUDULEKT    CONVEYANCES:      Family  Belatiens — Conveyance 

2  to  Wife  of  DeMor.  It  is  no  fraud  for  a  father  to  so  assist  his 
insolvent  son  and  family  that  the  creditors  of  the  son  will  not 
reap  the  fruits  of  the  father's  bounty.  So  held  where  the  father 
of  the  debtor  sold  land  to  his  daughter-in-law  for  less  than  its 
value. 
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PRINCIPLE  APPLIED:     See  No.  4. 

FBAUDUIiENT  CONVETANOES:     Tamlly  Belations— ConveyaoceB 

3  to  Wife  of  Debtor— Conslderatloii-—PresiimptloiL  There  u  no 
preBumption  that  the  consideration  paid  hj  a  wife  for  a  eon- 
veyance  of  land  was  paid  or  furnished  by  her  husband. 

FBAXTDXriiENT  CONrVBYAKCES:     Family  Befations— Bight  of  In- 

4  beritance — BelinquiiOuneiit — ^Effect.  A  prospective  or  possible 
right  of  inheritance  is  not  subject  to  levy  or  sale  on  execution;  it 
follows  that  the  relinquishment  of  such  prospective  or  possible 
right  by  the  holder  thereof  in  order  to  enable  hia  wife  to  acquire 
property  in  her  own  absolute  right — no  secret  trust  being  reserved 
in  the  one  relinquishing — ^is  no  fraud  on  the  creditors  of  the  one 
so  relinquishing,  he  contributing,  to  the  consummation  of  the  deal, 
no  property  of  his  own  subject  to  levy. 

PRINCIPLE  APPLIED:  Action  to  subject  lands  standing  in 
the  name  of  the  wife  to  the  satisfaction  of  a  judgment  against  the 
husband.  The  conveyance  was  made  solely  to  the  wife  by  her 
father-in-law,  Christian  Schutt,  a  year  before  the  judgment  was 
rendered,  but  at  a  time  when  the  husband  was  insolvent.  The  land 
was  worth  $20,000.  The  deed  recited  a  consideration  of  $17,600, 
but  the  actual  amount  paid  and  agreed  to  be  paid  was  $1,000 
cash,  paid  by  the  daughter-in-law  from  her  own  means,  and  $12,000 
in  notes,  secured  by  mortgage,  both  signed  by  the  daughter-in-law 
and  her  husband — ^grantor's  son.  The  deed  contained  this  clause: 
"In  consideration  of  this  deed  Emma  Schutt  and  C.  A 

Schutt  hereby  relinquish  all  their  rights  and  interests  in  the  Chris- 
tian Schutt  estate."  Christian  Schutt  did  not  know  that  such  a 
clause  was  in  the  deed.  The'  daughter-in-law  did.  The  grantor 
knew  that  he  was  selling  the  land  for  less  than  it  was  worth,  and 
intended  the  value  in  excess  of  $13,000  to  be  a  gift  to  the  daughter- 
in-law.  The  husband  contributed  nothing  to  the  deal  except  his 
possible  right  of  inheritance.  Held,  (a)  no  fraud  was  shown  and 
(b)  the  land  could  not  be  charged  with  the  husband's  debts  to  the 
extent  of  $4,600,  on  the  theory  that  such  was  the  value  placed  on 
his  possible  right  of  inheritance. 

rBAUDTTLEKT  CONVEYANCES:     Family  Relations — Secret  Tinst 

5  — ^Buxden  of  Proof.  The  burden  to  show  that  a  wife,  the  sole 
grantee  in  a  deed,  is  holding  the  land  in  secret  trust  for  her  hus- 
band, is  on  him  who  so  alleges. 

DESCENT  AND  DISTBIBTrnON:  Bigbt  of  Inberitance— Belinqoi^- 

6  ment — ^Evidence.  A  clause  in  a  deed  in  which  a  wife  is  the  sole 
grantee,  reciting  as  part  of  the  consideration,  a  relinquishment 
by  the  husband  of  his  possible  or  prospective  right  of  inheri- 
tance in  the  estate  of  the  grantor,  is  not  binding  on  the  bus- 
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band,  in  the  absence  of  a  showing  that  he  agreed  to  or  ratified 
such  relinquishment. 

Appeal  from  Wright  District  Court. — C  E.  Albrook,  Judge. 

Pbiday,  March  10  1916 

Suit  in  equity  in  the  nature  of  a  creditor's  bill  to  subject 
certain  real  estate,  the  title  to  which  is  in  the  defendant  Emma 
Schutt,  to  the  payment  of  certain  judgments  rendered  in 
plaintiff's  favor  against  C  A  Schutt  The  bill  was  dis- 
missed, and  plaintiff  appeals. — Affirmed 

BirdsaU  &  Birdsall,  for  appellant. 

McOrath  cfe  Arckerd  and  Robert  Healy,  for  appellees. 

Weaver,  J. — The  plaintiff  bank,  having  recovered  judg- 
ments against  the  defendant  C.  A.  Schutt  to  the  amount  of 
about  $8,000,  brings  this  action  to  subject  to  the  payment 
thereof  a  certain  quarter  section  of  land  held 
^"  S^iSJncts:     ^^  ^^  ^^^^  ^*  Emma  Schutt,  who  is  the 
tfoM^rconv^y-     judgment  debtor's  wife.     The  facts  elicited 
of  dS)torT*'®      on  the  trial  are   brief   and  uncomplicated, 
ev  ence.  ^^^^  ^^^^  witnesses  examined  were  the  defend- 

ant Emma  Schutt,  and  Christian  Schutt  who  is  the  father 
of  C.  A.  Schutt,  the  judgment  defendant  The  testimony  of 
these  witnesses  was  to  the  following  effect:  That,  something 
more  than  a  year  prior  to  the  recovery  of  the  judgments 
above  mentioned,  but  after  C.  A.  Schutt  had  become  finan- 
cially embarrassed,  the  father  of  C.  A.  Schutt,  who  was  then 
the  owner  of  a  certain  quarter  section  of  land  in  Wright 
County,  conveyed  it  by  warranty  deed  to  his  said  daughter- 
in-law.  The  recited  consideration  for  such  transfer  was 
$17,600.  On  the  same  day,  Emma  Schutt  paid  to  the  grantor 
the  sum  of  $1,000  in  money,  and  in  addition  thereto  gave  her 
promissory  note  for  $12,000,  secured  by  mortgage  on  the  land. 
C.  A.  Schutt,  the  judgment  defendant,  united  with  his  wife 
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in  the  execution  of  the  note  and  mortgage.  Emma  Schutt  was 
the  sole  grantee  named  in  the  deed.  In  the  body  of  the  deed 
following  the  granting  clause,  and  before  the  covenants  of 
warranty,  is  another  clause  reading  as  follows : 

"In  consideration  of  this  deed,  the  parties  of  the  second 
part,  Emma  Schutt  and  C.  A.  Schutt,  hereby  relinquish  all 
their  rights  and  interests  in  the  Christian  Schutt  estate." 

There  is  evidence  tending  to  show  that  at  the  time  of  the 
conveyance  the  land  was  of  the  reasonable  value  of  $20,000. 
There  is  nothing  in  the  record  tending  to  show  that,  prior  to 
said  conveyance,  the  judgment  debtor  or  his  wife  had  any 
right  or  interest,  legal  or  equitable,  in  the  land  in  controvert, 
and  whatever  title  they  or  either  of  them  now  have  is  refer- 
able to  the  deed  above  mentioned.  The  grantor  is  a  man  of 
foreign  birth,  and  his  testimony  respecting  the  circumstances 
of  the  conveyance  is  somewhat  confused  by  his  inability  to 
freely  express  himself  in  English  words ;  but  fairly  construed, 
he  says  that  he  offered  to  sell  the  land  to  his  son's  wife  for 
considerably  less  than  it  was  worth,  and  expressed  his  willing- 
ness  to  convey  it  to  her  for  $13,000.  The  son,  C.  A.  Schutt, 
said  ke  could  not  buy  it,  for  he  had  no  money ;  but  his  wife 
asked  and  was  given  time  to  consider  it  until  she  could  see 
her  father,  and  later  accepted  the  offer.  The  transaction  was 
then  consummated  by  the  execution  and  delivery  of  the  deed, 
the  giving  of  the  note  and  mortgage,  and  the  making  of  the 
cash  pa3rment.  The  grantor  insists  that  he  knew  nothing  of 
the  clause  in  the  deed  by  which  his  son  and  wife  relinquished 
their  right  to  any  inheritance  from  him,  and  avers  that  the 
value  of  the  land  in  excess  of  $13,000  was  considered  by  him 
as  a  gift  to  the  grantee.  The  grantee  concedes,  however,  that 
she  received  the  deed  knowing  that  it  included  said  clause 
and  understood  its  purport,  but  asserts  herself  to  have  been 
the  real  purchaser  of  the  land  and  to  be  now  the  owner  thereof 
in  her  own  right. 

I.  The  appellant  first  argues  that  the  evidence,  meager 
as  it  is,  discloses  enough  to  warrant  and  require  the  inference 


Digitized  by  VjOOQ IC 


March  1916]         State  Bank  v.  Schutt.  587 

that  the  insolvent  husband  was  the  real  purchaser,  and  that 
the  title  to  the  land  was  taken  in  jthe  wife's 
2-  S^^iSSSfs:     ^^^^7    to    hinder,    delay   and    defraud    his 
tkmi^rconvey-     Creditors.     The  ground  thus  taken  is  unten- 
of  debtor.'^^       able.    It  may  be  conceded  that  the  debtor's 
father  desired  by  this  conveyance  to  assist 
the  insolvent  son  and  his  family,  and  to  do  this  in  a  manner 
which  would  not  expose  the  property  given  or  conveyed  to 
any  hazard  of  subjection  to  the  payment  of  the  son's  debts. 
In  that  there  was  no  fraud.    He  was  under  no  obligation  to 
pay  his  son's  debts,  and,  if  he  saw'  fit  to  give  the  land  to  his 
son's  wife  or  to  sell  it  to  her  at  less  than  its  real  value,  he 
neither   defrauded    nor    assisted    in    defrauding    the    son's 
creditors.    On  the  contrary,  if  he  thereby  provided  or  secured 
to  the  debtor's  family  a'  means  of  support  or  protection  against 
impoverishment  at  the  hands  of  an  unfortunate  or  incom- 
petent or  spendthrift  husband,  it  is  an  act  to  be  commended, 
rather  than  condemned.    WeUs  v.  Kindler,  (Neb.)  147  N.  W. 
687. 

It  is  su^^sted,  if  we  understand  counsel,  that,  while  this 

might  be  true  as  to  gifts  jor  voluntary  conveyances  to  the  wife, 

yet,  the  deed  having  been  made  to  the  wife  as  upon  a  contract 

of  purchase  for  a  stated  consideration,  there 

3.  fbaudulbnt       is  a  presumption  that  such  consideration  waa 

GONVETANCSS  : 

family  reia-        fumishcd  or  paid  by  her  husband.    No  prece- 

tloiu :  convey-  mt  ^  *r 

ofdebtorT*^®  dent  for  a  holding  as  broad  as  counsel  here 
prSiumption?  *  States  it  has  been  called  to  our  attention,  and, 
if  it  ever  prevailed,  it  was  as  a  rule  of  evi- 
dence, the  reasons  for  which  no  longer  exist  in  this  state, 
where  the  wife,  equally  with  the  husband,  may  buy  and  sell 
and  transact  business  generally  as  freely  as  if  she  were  un- 
married. True,  where  relatives  or  members  of  the  same  fam- 
ily have  business  dealings  together  which  may  result  in  detri- 
ment to  the  creditors  of  one  of  the  parties,  the  court  will 
scrutinize  the  transaction  closely  to  ascertain  its  real  char- 
acter, but  the  mere  fact  of  relationship  between  a  buyer  and 
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seller  carries  with  it  no  presumption  of  fraud.  Qiving  this 
case  candid  consideration,  we  find  nothing  therein  to  justify 
the  inference  that  C.  A.  Schutt  was  the  real  buyer  of  the 
land,  or  that  the  wife  holds  the  title  in  secret  trust  for  his 
benefit.  So  far  as  shown,  the  only  payment  made  upon  the 
purchase  price  was  made  by  the  wife  with  her  own  means, 
and  this  is  not  seriously  denied  in  argument.  At  least,  there 
is  nothing  to  show  that  her  husband  contributed  thereto.  The 
fact  that  the  debtor  joined  in  making  the  note  for  the  de- 
ferred payment,  while  consistent  with  the  theory  of  the  plain- 
tiff, is  not  inconsistent  with  the  theory  of  the  defendants,  and, 
standing  alone,  is  of  little  or  no  probative  value  to  establish 
the  charge  of  fraud.  The  plaintiff  is  not  defrauded,  no  matter 
what  be  the  truth  as  to  the  transaction  between  the  defendants 
and  Christian  Schutt,  unless  some  property  or  property  right 
of  C.  A.  Schutt  which  might  otherwise  have  been  subject  to 
levy  or  seizure  upon  execution  in  favor  of  plaintiff  has  been 
removed  or  concealed  or  otherwise  placed  beyoud  the  reach 
of  such  writ.  The  record  is  barren  of  such  showing.  It  is 
conceded  that,  at  the  date  of  the  deed  in  question,  C.  A. 
Schutt  was  insolvent,  and  is  still  insolvent.  It  does  not  appear 
that  he  then  had,  or  has  since  acquired,  any  property  or  means 
which  could  have  been  subjected  to  the  payment  of  the  debt 
to  plaintiff,  or  that  he  then  had  or  has  since  acquired  any 
means  or  resource  from  which  he  could  have  contributed  to 
the  purchase  of  the  land.  The  burden  to  establish  the  charge 
of  fraud  was  upon  the  plaintiff,  and  we  are  of  the  opinion 
that  the  showing  in  this  respect  is  entirely  insufficient. 

II.    It  is  next  said  (and  it  is  upon  this  proposition  that 
appellant  la^^s  chief  stress)  that  the  difference  of  $4,600  be- 
tween the  consideration  named  in  the  deed  ($17,600)  and  the 
amount  of  the  note  and  money  paid  at  that 
**  SiJJS?S??Bs:     *^"^^  ($13,000)  represents  the  value  which  the 
t^i^rnlhtof     parties   placed  upon   C.   A.   Schutt 's  proa- 
reiinqiush-'       pcctivc  right  of  inheritance  mentioned  in  the 
ment:  effect.       ^^^  ^^  ^j^^^  therefore  he  should  be  held, 
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for  the  purposes  of  this  case,  the  equitable  owner  of  the  land 
to  the  extent  of  such  contribution  to  its  purchase,  and  plain- 
tiff may  to  that  extent  enforce  its  judgment  against  the  prop- 
erty. The  argument  has  the  merit  of  ingenuity,  but  is  it 
sound?  While  it  is  true  that  we  have  several  times  held  to 
the  rule  that  a  prospective  right  of  inheritance  may  be  as- 
signed, we  have  never  held  that  such  right  is  property  of  such 
tangible  character  that  it  may  be  seized  or  levied  upon  or 
subjected  to  sale  for  the  payment  of  debts.  It  is  at  best  a 
mere  possibility,  the  assignment  of  which,  if  apparently  fair, 
equity  will  recognize  and  enforce  only  after  the  death  of  the 
ancestor  leaving  an  estate  in  which  the  assignor  would  other- 
wise be  entitled  to  share.  Until  such  time,  it  does  not  take 
effect,  and  then  operates  by  way  of  estoppel.  Janes  v.  Jones, 
46  Iowa  466,  473.  C.  A.  Schutt 's  prospective  right  of  in- 
heritanoe  not  being  property  which  plaintiff  could  have  sub- 
jected to  the  payment  of  it&  judgments,  he  was  chargeable 
with  no  fraud  in  assigning  or  relinquishing  it,  even  though 
in  consideration  therefor  he  procured  to  be  conveyed  to  his 
wife  property  which,  had  he  taken  it  to  himself,  would  have 
been  subject  to  levy.  If  he  gives  away  that  which  is  not 
subject  to  levy  for  the  payment  of  his  debts,  his  creditors  are 
not  wronged,  and  the  title  or  right  of  the  donee  in  the  thing 
so  disposed  of  cannot  be  disturbed  at  their  suit.  If  Schutt 
could  have  assigned  his  prospective  inheritance  to  his  wife  and 
the  assignment  be  held  good  as  against  his  creditors — and  we 
are  quite  clear  that  he  could  have  done  so — ^then  for  like 
reason  he  could  relinquish  that  right  to  his  father  in  con- 
sideration of  a  conveyance  by  the  latter  to  his  wife,  and  the 
creditors  would  have  no  valid  ground  of  complaint.  Counsel 
for  appellant,  apparently  appreciating  the  force  of  this  sug- 
gestion, seek  to  avoid  its  effect  in  the  following  manner.  They 
say: 

"If  the  agreement  to  relinquish  his  interest  in  the 
grantor's  estate  on  the  part  of  C.  A.  Schutt  be  treated  as  in- 
valid or  for  any  reason  disregarded,  then  the  difference  of 
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$4,600  representing  the  unpaid  or  unsecured  consideration  | 

must  be  regarded  as  a  gift  to  him  in  the  land,  and  the  taking 
of  title  thereto  to  this  extent  was  a  fraud  upon  his  creditors.  ' 

Whatever  C.  A.  Schutt  received  from  his  father  in  the  transac- 
tion rightfully  belonged  to  his  creditors^  and  where  the  effect 
of  his  and  his  wife's  conduct  was  to  place  it  beyond  the  reach 
of  his  creditors,  a  fraudulent  purpose  will  be  ascribed  to  such 
conduct  and  she  will  be  held  to  hold  the  property  in  trust  for 
his  creditors." 

But  we  think  it  must  be  said  that  there  is  a  visible  limp 
in  the  logic  of  the  argument  at  this  point.  The  father  was 
under  no  duty  or  obligation  to  sell,  give  or  convey  the  land 
to  his  son.  He  could,  if  he  chose,  rightfully  sell,  give  or 
convey  it  to  his  son's  wife  without  exposing  it  to  seizure  by  the 
son's  creditors.  Whether  such  conveyance  was  upon  a  good  or 
sufficient  or  adequate  consideration  was  wholly  immaterial,  so 
far  as  such  creditors  were  concerned.  How,  then,  can  it  be 
said  that  the  failure  or  invalidity  of  a  part  of  the  considera- 
tion for  the  deed  to  the  wife  operates  to  convert  the  convey- 
ance to  that  extent  into  a  gift  to  her  husJxmdf  It  may  be  con- 
ceded, for  the  purposes  of  this  case,  that,  had  the  debtor 
furnished  a  part  of  the  consideration  in  money  or  other  thing 
of  value  which  was  subject  to  the  levy  of  plaintiff's  execution, 
the  conveyance  would  be  held  fraudulent  to  that  extent,  and 
the  wife,  to  that  extent,  would  be  held  a  trustee  of  the  title 
for  her  husband ;  but,  as  we  have  already  said,  if  his  contribu- 
tion to  the  consideration  was  in  the  form  of  something  which 
the  creditor  could  not  have  seized  or  subjected  to  his  claim, 
and  the  land  was  conveyed  to  the  wife  in  her  own  right,  the 
creditor  thereby  suffers  no  prejudice.  If,  for  example,  the 
debtor  owned  a  homestead  of  greater  or  less  value  against 
which  the  judgment  could  not  have  been  enforced,  his  con- 
veyance of  the  title  to  his  wife  or  to  his  father  would  not  be 
fraudulent  as  against  the  judgment  creditor,  whether  such 
conveyance  be  made  as  a  gift  or  for  a  valuable  consideration, 
or  for  a  consideration  moving  to  his  wife  instead  of  to  himself. 
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The  conversion  of  a  property  or  right  upon  which  the  creditor 
neither  has  nor  can  have  any  legal  or  equitable  claim  for  the 
payment  of  a  defendant's  debt,  into  other  property  or  right 
for  the  benefit  of  a  third  person,  is  a  transaction  in  which 
there  is  no  element  of  fraud.    Of  course,  if  it  be  shown  that 
the  real  purpose  of  the  transaction  is  to  ac- 
5-  Sif^ANCM-     Q^ir®  property  to  be  held  in  secret  trust  for 
uS^Tnecret       ^^^  judgment  debtor,  a  diflPerent  rule  would 
Sproof"'^^*'*      obtain;  but,  in  the  absence  of  any  showing 
that  the  debtor  contributed  to  the  purchase 
of  the  land  anything  which  might  otherwise  have  been  sub- 
jected to  the  payment  of  the  judgments,  the  burden  is  upon 
the  plaintiff  to  prove  the  existence  of  such  trust,  and  in  this 
respect,  we  repeat  that  there  is  a  failure  of  proof.     The 
authorities  cited  by  the  plaintiff  are  not  at  variance  with  the 
holdings  or  conclusions  above  stated. 

It  may  be  added  in  conclusion  that  the  discussion  upon 
this  point  is  largely  academic,  because  the  record  is  without 
a  sufficient  basis  of  fact  to  justify  the  application  of  the  rule 
urged  by  appellant,  even  though,  as  an  ab- 
*'  SrauSuTioN :    s*^^*  question,  we  were  to  concede  its  sound- 
hirii^ice:         ^^^'    The  Only  evidence  of  the  so-called  re- 
rcunquish-         linquishmcnt  of  C.  A.  Schutt 's  prospective 
^^  right  of  inheritance  is  found  in  the  deed  made 

by  Christian  Schutt  to  Emma  Schutt,  C.  A.  Schutt,  who  alone 
could  make  such  relinquishment,  is  not  a  party  to  that  deed, 
and  he  is  in  no  manner  bound  by  its  terms.  So  far  as  the 
record  shows,  he  never  agreed  to  make  such  relinquishment, 
and  the  father  swears  that  he  did  not  exact  it,  did  not  know 
that  such  clause  was  in  the  deed,  and  that  such  agreement 
was  no  part  of  the  consideration  for  the  conveyance.  The 
only  basis  for  a  contrary  conclusion  is  the  fact  that  the  re- 
linquishment clause  is  found  in  the  deed  of  Christian  Schutt 
to  Emma  Schutt,  unsigned  and  unacknowledged  and  un- 
ratified by  C.  A.  Schutt.  To  say  that  such  relinquishment  was 
a  conffideration  for  the  conveyance  is  not  only  to  indulge  in 
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mere  conjecture  but  to  wholly  disregard  all  the  evidence  on 
that  question.  We  may  still  further  add  that  a  relinquish- 
ment by  a  son  to  his  parent  of  his  right  to  inherit  from  such 
parent  is  a  mere  idle  form.  The  father  thereby  obtains  noth- 
ing which  he  does  not  already  have,  the  right  to  dispose  of  hh 
own  estate  as  he  may  please. 

The  decree  below  was  right,  and  it  is — Affirmed, 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Nettie  A.  Avise,  Administratrix,  Appellee,  v.  Interurban 
RaujWay  Company,  Appellant. 

liABTEB  AND  SEBVANT:  Kegligence— Prozliiiate  Ctenae— Pxoof 
1  Beqnixed.  Proof  of  proximate  eause — causal  connection  between 
negligence  alleged  and  injury  suffered — is  sufficient  if  the  facts  and 
circumstances  show  that  it  is  more  probable  that  the  injury  oc- 
curred because  of  the  negligence  alleged  than  from  some  other 
cause. 

PRINCIPLE  APPLIED:  On  a  dark,  rainy  night  in  January, 
an  electric  locomotive,  moving  eastward  with  two  cars,  approached 
a  switch,  preparatory  to  switching  the  rear  car  to  a  side  track  to 
the  north  of  the  main  line.  This  rear  car  was  a  furniture  car, 
higher  than  ordinary  cars,  and  had  two  ladders  at  the  southeast 
corner,  one  on  the  side  and  one  on  the  end.  To  the  right  of  the 
end  ladder  and  18  inches  from  the  top  of  the  car  was  a  shelf,  3 
feet  long  and  6  inches  wide,  and  through  this,  the  brake  shaft 
extended  upward  18  inches  above  the  car,  at  a  point  equally  dis- 
tant from  the  center  of  the  car  and  the  south  side.  The  side  track 
curved  convexly  to  the  north*  The  trolley  wire  was  not  over  the 
center  of  the  switch  track.  For  two  weeks,  it  had  been  allowed 
to  sag  so  far  to  the  south  that,  owing  to  the  curve  in  the  track, 
it  would  hit  the  brake  shaft  of  this  high  car  after  the  car  had 
moved  down  the  switch  track  about  150  feet.  This  was  the  negli- 
gence alleged.  When  last  seen,  deceased,  with  his  lantern,  was 
half  way  to  the  top  of  the  car  on  the  side  ladder.  The  deceased 
uncoupled  his  car,  and  the  engine  and  remaining  car  passed  down 
the  main  track,  while  the  switched  car  passed  upon  the  switch 
track.  The  deceased  could  have  worked  the  imcoupling  lever  either 
from  the  side  of  the  car  or  by  stepping  around  to  the  end  ladder. 
After  uncoupling,  it  was  his  duty  to  go  to  the  top  of  the  car  and 
stop  the  car  at  an  elevaton    Deceased  was  5  feet,  6  inches  talL 
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His  dead  body  was  found,  a  few  minutes  later,  in  the  middle  of  the 
track,  about  150  feet  from  the  switch.  There  were  no  burns  on  the 
body  or  clothing.  The  lantern  carried  by  deceased  was  found  300 
feet  from  the  body,  in  the  west  end  of  a  sand  car  with  which  the 
furniture  car  came  in  contact. 

Held,  the  theory  that  deceased  went  to  the  top  of  the  car  in  ike 
performance  of  the  intended  duty,  there  set  down  his  lantern,  and 
was  later  swept  from  the  car  by  the  sagging  trolley  wire,  was 
more  probable  than  that  he  was  on  the  end  ladder  when  he  un- 
coupled, set  his  lantern  on  the  end  shelf,  and,  without  reaching 
the  top,  fell  because  of  the  slippery  condition,  or  from  some  cause  - 
other  than  the  trolley  wire. 

KSOIJOEKOE:  Proximate  Cause— No  Esrewitneseee— Perfonnaiiee 
2  of  Duty — ^PresuinptloiL  In  the  search  for  the  proximate  cause 
of  the  death  of  an  employee  through  a  transaction  of  which 
there  were  no  eyewitnesses,  the  presumption  that  deceased,  at 
the  time  of  his  death,  was  performing  the  duty  which  he  had 
eoneededly  just  started  to  x)erform,  becomes  very  i>er8ua8ive 
when,  if  deceased  was  performing  such  duty,  he  would  be  ex- 
posed to  the  very  negligence  alleged  as  a  basis  for  recovery. 

PRINCIPLE  APPLIED:    See  No.  1. 

Appeal  from  PoUc  District  Court. — ^Lawbencb  DeQbaff, 

Judge. 

Saturday,  March  11,  1916. 

Action  for  the  recovery  of  damages  for  death  of  plain- 
tiff's decedent.  There  was  a  trial  to  a  jury,  and  a  verdict  and 
judgment  for  plaintiff  for  $4,000.  Defendant  appeals. — 
Affirv/ied. 

Parker,  Parrish  &  Miller,  for  appellant. 

A.  B.  Schvstz  and  Bowen  &  AVberson,  for  appellee. 

Preston,  J. — The  negligence  charged  was  substantially 
that  the  trolley  wire,  which  was  suspended  above  the  track, 
and  through  which  was  transmitted  the  electricity  which  fur- 
nished the  power  to  move  the  train,  was  too  low,  so  that  one 
riding  on  the  car  might  come  in  contact  with  it  and  be  pushed 
off,  or  receive  a  shock  which  would  throw  him  from  the  car. 
Vol.  1741a.— 38 
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There  was  evidence  that  this  trolley  wire  was  so  low  that  a 
person  on  the  furniture  car  could  come  in  contact  with  it. 
There  was  no  evidence  of  any  burns  upon  the  body  or  cloth- 
ing of  deceased.  No  one  saw  the  immediate  transaction,  or 
testified  as  to  just  how  the  accident  occurred. 

It  is  appellant's  contention  that  it  is  as  probable  that 

deceased  slipped  and  fell  from  the  car,  or  was  in  some  other 

way  thrown  therefrom,  as  that  he  was  pushed  off  by  the  wire. 

The  one  question  relied  upon  by  appellant  for 

*•  JJi5T^^«.      reversal  is  this  claim  as  to  whether  the  evi- 

BKKV A.MT  .  UVB* 

proximate  dence  was  sufficient  to  go  to  the  jury  and  to 

requfr^T^'  sustain  the  jury's  finding  and  to  show  that 
the  negligence  was  the  cause  of  the  injury,  or 
the  proximate  cause  thereof.  Proof  of  the  defective  condi- 
tion of  the  wire,  or  that  it  was  too  low,  and  of  the  death  of 
intestate,  due  to  his  being  run  over  by  the  car,  would  not  be 
sufiScient.  That  is  to  say,  the  burden  of  proof  was  upon  plain- 
tiff to  show,  either  by  direct  or  circumstantial  evidence,  causal 
connection  between  the  alleged  negligence  and  the  injury  com- 
plained of.  If  the  facts  are  as  consistent  with  one  theory  as 
another,  plaintiff  has  not  met  the  burden.  The  evidence  must 
be  something  more  than  consistent  with  plaintiff's  theory  as 
to  how  the  accident  occurred.  A  preponderance  of  the  evi- 
dence is  sufficient ;  and  if  it  is  more  probable  that  it  happened 
in  the  manner  alleged  by  plaintiff  than  in  some  other  way, 
the  proof  is  sufficient.  O'Connor  v,  Chicago,  R.  I,  dt  P.  B.  Co., 
129  Iowa  636. 

Appellant's  proposition,  and  the  cases  cited  to  support 
it,  is  this :  A  theory  cannot  be  said  to  be  established  by  cir- 
cumstantial evidence,  even  in  a  civil  action,  unless  the  facts 
relied  upon  are  of  such  a  nature  and  are  so  related  to  each 
other  that  it  is  the  only  conclusion  that  can  fairly  or  reason-, 
ably  be  drawn  from  them.  It  is  not  sufficient  that  they  be 
consistent  merely  with  that  theory,  for  that  may  be  true,  and 
yet  they  may  have  no  tendency  to  prove  the  theory.  Asbach 
V.  Chicago,  B.  &  Q,  B.  Co.,  74  Iowa  248 ;  Daugherty  v.  Chi- 
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cago,  M.  &  St.  P.  R,  Co,,  87  Iowa  276 ;  Wheelan  v.  Chicago, 
M.  &  St  P.  B.  Co.,  85  Iowa  167 ;  Kennedy  v.  Chicago  &  N.  W. 
B.  Co,,  90  Iowa  754 ;  Kling  v.  Chicago,  M,  *  St  P.  B.  Co.,  115 
Iowa  133;  Neal  v.  Chicago,  B.  I.  &  P.  B.  Co.,  129  Iowa  5; 
Gibson  v.  Iowa  Cent.  B.  Co.,  136  Iowa  415 ;  Klumb  v.  Iowa 
State  Trav.  Men's  Assn.,  141  Iowa  519. 

Appellee  contends  that  the  theory  of  the  defendant  in 
this  case  is  not  supported  by  evidence  equally  probative  with 
that  supporting  the  theory  of  plaintiff,  and  that,  from  the 
facts  shown  in  the  record,  the  only  reasonable  conclusion  that 
could  be  reached  was  that  the  low  suspended  wire  negligently 
maintained  by  defendant  was  the  proximate  cause  of  the  in- 
jury to  plaintiff's  decedent,  and  that  plaintiff  is  not  required 
to  negative  every  other  possible  cause  or  every  conceivable 
theory  that  ingenuity  might  invent,  and  cites  Oordon  v.  Chi- 
cago, B.  I.  &  P.  B.  Co.,  146  Iowa  588,  594 ;  Lunde  v.  Cudahy 
Packing  Co.,  139  Iowa  688,  702 ;  Bonjour  v.  Iowa  Telephone 
Co.,  (Dec.  18,  1915.  Rehearing  denied  May  2,  1916).  They 
also  cite  Brownfield  v.  Chicago,  B,  I.  &  P.  B,  Co.,  107  Iowa 
254,  258,  the  Bonjour  case,  supra,  and  Lehman  v.  Minne- 
apolis &  St.  L.  B.  Co.,  153  Iowa  118,  124,  to  the  proposi- 
tion that,  when  a  cause  is  shown  which  might  pro- 
duce an  accident  in  a  certain  way,  and  the  accident 
happens  in  that  manner,  it  is  a  warrantable  presumption,  in 
the  absence  of  showing  of  other  causes,  that  the  one  known 
was  the  operative  agency  in  bringing  about  the  result.  But 
the  point  here  is  whether  plaintiff  has  shown  that  the  acci- 
dent did  happen  in  the  manner  she  claims.  In  the  Lehman 
ease,  supra,  in  commenting  upon  the  cases  cited  in  support  of 
the  doctrine  contended  for  by  appellant,  the  court  said : 

*' Counsel  rely  upon  a  number  of  cases  in  which  this  court 
has  held  that  the  burden  is  upon  the  plaintiff,  in  an  action 
to  recover  for  injuries  due  to  the  alleged  negligence  of  the 
defendant,  to  show  a  causal  connection  between  such  alleged 
negligence  and  the  injury,  and  that  it  is  not  suiBcient  to  show 
that  the  negligence  might  have  caused  the  injury,  if  the  cir- 
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cumstances  indicate  an  equal  probability  that  it  was  due  to 
some  other  cause.'* 

The  question  presented,  then,  in  this  case  is  as  to  whether 
or  not  the  theory  advocated  by  appellant  is  equally  probable 
with  that  contended  for  by  appellee. 

It  is  necessary  to  refer  to  some  of  the  more  important 
facts.  There  is  no  dispute  as  to  some  of  the  facts.  As  to 
others,  there  is  a  conflict.  The  accident  in  which  plaintiff's 
decedent  was  injured  and  killed  occurred  on  the  night  of 
January  20,  1913,  at  a  siding  known  as  Tucker  Station,  be- 
tween Des  Moines  and  Colfax.  The  accident  occurred  on  a 
dark,  rainy  night,  while  the  train  crew  were  attempting  to 
drop  a  certain  Union  Pacific  furniture  car  onto  the  siding  at 
Tucker  Station.  The  Union  Pacific  car,  in  connection  with 
which  the  accident  occurred,  was  the  second  car  from  an 
electric  locomotive.  There  was  a  ladder  at  the  side,  and  also 
at  the  end  of  the  car,  and  a  platform  about  3  feet  long  and 
6  inches  wide  extended  from  the  east  end  of  the  car  at  a 
point  about  18  inches  below  the  top  of  the  car,  from  which 
the  brake  stafF  extended.  The  brake  stand  was  on  the  east 
end  of  the  car,  about  half  way  between  the  center  of  the  car 
and  the  south  edge.  To  reach  this  brake  stand,  it  is  necessary 
for  the  brakeman  to  go  up  to  the  top  of  the  car.  The  brake 
staff  extends  about  18  inches  above  the  top  of  the  car.  De- 
ceased was  5  feet,  6  inches  tall.  The  Union  Pacific  car  was 
higher  than  the  ordinary  freight  car.  At  a  point  about  150 
feet  east  of  the  west  switch,  the  trolley  wire,  suspended  above 
the  track  on  the  siding,  was  so  low  that  the  same  would  and 
did  come  in  contact  with  the  brake  staff  of  the  Union  Pacific 
furniture  car  on  which  deceased  was  riding.  The  wire  was 
not  in  the  middle  of  the  track,  but  sagged  towards  the  south 
rail.  This  sagging  condition,  together  with  the  location  of 
the  poles  to  which  the  wire  was  attached,  and  the  curve  in  the 
track,  caused  it  to  extend  almost  across  the  track  from  the 
point  of  attachment,  near  the  north  rail,  from  northeast  to 
southwest,  in  such  a  manner  that  an  object  of  suflBcient  eleva- 
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tion  moving  along  the  track  would  come  in  contact  with  it. 
On  the  day  following  the  eu^cident,  one  Schraub,  then  em- 
ployed as  a  conductor  for  the  defendant  company,  was  ordered 
from  Colfax  to  Tucker,  to  make  a  test.  With  him  were  the 
superintendent  of  the  company,  an  attorney  and  another. 
There  was  a  train  made  up  at  Tucker  Siding,  and  the  Unioa 
Pacific  car  in  question  was  dropped  into  the  siding  for  the 
purpose  of  making  the  test.  The  train  crew  consisted  of  the 
same  parties  who  composed  the  crew  at  the  time  of  the  acci- 
dent, except  that  Mr.  Schraub  served  in  place  of  deceased. 
When  the  test  was  being  made,  the  Union  Pacific  car  was 
pulled  in  by  the  electric  locomotive  to  which  the  trolley  is 
attached  which  supported  the  trolley  wire  on  the  siding; 
and  when  the  east  end  of  the  furniture  car  had  reached  a 
point  150  feet  east  of  the  west  switch,  the  trolley  wire  was  2 
or  3  inches  above  the  brake  wheel.  After  the  trolley  had 
been  removed,  the  wire  came  in  contact  with  the  brake  wheel. 
The  conditions  existed  for^about  two  weeks  prior  to  the  acci- 
dent. At  the  time  of  the  accident,  the  Union  Pacific  furniture 
car  was  dropped  into  the  siding,  and  the  electric  locomotive 
did  not  go  onto  the  siding  until  after  the  accident,  and  there 
was  no  trolley  to  support  the  wire.  The  train  crew  consisted 
of  Conductor  Hunt,  Motorman  Reilly,  a  head  brakeman,  and 
the  deceased,  who  was  the  rear  brakeman.  The  conductor  and 
deceased  were  riding  in  the  caboose,  while  the  motorman  and 
head  brakeman  were  riding  in  the  electric  locomotive. 

There  was  evidence  from  which  the  jury  could  have  found 
that,  on  the  night  of  the  accident,  the  train  approached  the 
siding  at  Tucker  from  the  west,  and  stopped  with  the  locomo- 
tive west  of  the  west  switch,  for  the  purpose  of  dropping  the 
Union  Pacific  car  through  the  west  switch  into  the  siding, 
which  was  on  the  north  side  of  the  main  line.  The  train  was 
cut  at  the  west  end  of  the  furniture  car,  and  the  go-ahead  sig- 
nal was  given  by  deceased.  As  the  furniture  car  approached 
the  switch,  the  deceased,  who  was  then  on  the  side  of  the  car, 
about  half  way  up,  uncoupled  the  furniture  car  from  the  car 
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ahead  of  it.  The  uncoupling  could  be  accomplished  from  the 
side  of  the  car.  Had  deceased  stepped  around  at  the  end  of 
the  car,  he  could,  with  either  his  foot  or  his  hand,  have  pushed 
down  the  uncoupling  lever.  After  the  uncoupling  was  accom- 
plished, it  was  the  duty  of  deceased  to  go  up  on  top  of  the 
car  and  ride  it  in  on  the  siding  and  stop  it  at  the  elevator. 
When  the  locomotive  passed  the  switch  point,  the  head  brake- 
man  turned  the  switch  so  as  to  throw  the  furniture  car  onto 
the  side  track.  After  this  car  had  been  thus  turned  in  on  the 
side  track,  the  locomotive  then  backed  up  west  of  the  west 
switch  point,  in  order  that  it  might  come  in  onto  the  siding. 
The  switch  was  again  thrown,  and  the  locomotive  again  pro- 
ceeded east  on  the  siding ;  when,  at  about  150  feet  east  of  the 
west  switch  point,  and  approximately  beneath  the  point  where 
the  trolley  wire  came  in  contact  with  the  brake  staff,  the  body 
of  deceased  was  discovered  lying  between  the  rails.  The  furni- 
ture car  in  question,  on  which,  prior  to  the  accident,  deceaaed 
was  riding,  moved  about  300  feet  farther  east  on  the  siding, 
until  it  came  in  contact  with  a  carload  of  sand.  In  the  west 
end  of  the  car  of  sand  was  found  the  lantern  of  deceased,  the' 
light  from  which  had  last  been  seen  on  the  side  of  the  furni- 
ture car  at  the  east  end,  about  half  way  to  the  top,  which  was 
after  the  go-ahead  signal  had  been  given.  From  these  facts, 
the  jury  found  that  the  deceased  came  in  contact  with  the  trol- 
ley wire,  and  returned  a  verdict  for  the  plaintiff. 

It  is  conceded  by  appellant  that  the  last  seen  of  deceased 

was  when  he  was  on  the  side  of  the  car  when  he  gave  the 

go-ahead  signal.    No  one  saw  him  after  the  signal  was  given. 

The  last  known  of  him  is  that  he  pushed  down 

2-  ^r'^SmaSf'       ^^  ^^^  \ewer  and  uncoupled  the  Union  Pacific 

SitSSi^f''^     car  from  the  car  ahead  of  it,  and  rode  the 

oldufT:*"'''*       Union  Pacific  car  in  on  the  sidetrack  to  the 

presump  on.       pQjut  where  his  body  was  found.    It  is  true 

there  is  no  direct  evidence  as  to  whether  he  rode  on  the  side 

ladder,  the  end  ladder,  or  on  the  top  of  the  car.    It  is  shown 
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that  the  Union  Pacific  car  traveled  several  car  lengths  east  of 
where  the  body  was  found,  where  it  collided  with  an  open  car 
loaded  with  sand,  and,  as  stated,  the  lantern  of  deceased  was 
found  in  this  car  of  sand.  The  inference  is  that,  before  the 
accident  happened,  deceased  set  his  lantern  either  on  top  of  the 
car  or  on  the  little  platform  at  the  end  of  the  car  where  it  rode 
until  it  collided  with  the  car  of  sand.  Appellee  argues  from 
this  that  the  lantern  must  have  been  on  top  of  the  car,  and, 
therefore,  in  order  to  get  it  there,  and  in  order  to  be  prepared 
to  manipulate  the  brake  on  the  car  at  the  proper  time,  deceased 
must  have  gone  to  the  top  of  the  car.  Appellant's  position  is 
that  the  fact  that  the  lantern  rode  the  car  until  it  struck  the 
sand  car  does  not  tend  to  prove  that  deceased  reached  the  top 
of  the  car,  because  it  is  just  as  reasonable  to  assume  that  he 
reached  up  and  set  his  lantern  on  the  little  platform  at  the 
end  of  the  car,  either  before  or  after  he  uncoupled  the  furni- 
ture car  from  the  car  ahead  of  it,  and  that  he  slipped  and  fell 
from  the  car  on  account  of  the  wet  and  slippery  condition  due 
to  the  rain,  or  some  other  cause. 

Appellant  further  argues  that,  after  the  deceased  gave 
the  go-ahead  signal  from  the  side  of  the  car,  he  could  have 
stepped  around  on  the  end  ladder  and  set  his  lantern  on  the 
platform,  which  would  be  just  above  his  head,  and  then,  either 
with  his  foot  or  his  hand,  have  pushed  down  the  uncoupling 
lever;  that,  if  he  had  used  his  hand  to  do  this,  it  would  have 
been  almost  necessary  for  him  to  have  first  disposed  of  the 
lantern,  as  he  would  have  had  to  hang  onto  the  car  with  one 
hand  and  manipulate  the  lever  with  the  other.  Or  that  he 
may  have  uncoupled  the  car,  started  to  climb  up  the  side  or 
end,  and  when  his  head  reached  the  platform  at  the  end  of  the 
car,  he  may  have  set  his  lantern  upon  the  platform  before  he 
continued  to  climb  up  and  stand  upon  the  platform  or  to 
manipulate  the  brake ;  that  it  was  necessary  for  him  to  set  the 
lantern  somewhere  while  he  was  manipulating  the  brake ;  and 
that  the  ordinary  thing  for  him  to  do  would  be  to  set  the 
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lantern  on  the  platform,  as  soon  as  he  got  high  enough  to 
reach  it. 

But  we  think  this  theory  is  not  as  probable  as  that 
advanced  by  appellee,  because  the  evidence  shows  that  deceased 
started  out  to  perform  the  duties  of  a  rear  brakeman  in  drop- 
ping the  car  into  the  siding;  that  he  uncoupled  the  Union 
Pacific  car  from  the  rear  portion  of  the  train ;  that  he  got  upon 
the  ladder  at  the  side  of  the  car  at  the  east  end;  that  he 
gave  the  go-ahead  signal ;  that  he  uncoupled  the  car  from  the 
front  or  east  portion  of  the  train,  which  uncoupling  could  be 
performed  from  the  side  ladder;  that  it  was  his  duty  to  go 
up  on  top  of  the  car  to  set  the  brake ;  that,  if  he  performed 
his  duty  and  did  go  on  top  of  the  car,  he  would  come  in  con- 
tract with  the  wire  at  a  point  approximately  above  the  point 
where  his  body  was  subsequently  found  between  the  rails,  and 
this  was  more  than  150  feet  from  where  the  last  uncoupling 
took  place  to  the  point  where  the  body  was  found,  the  last 
uncoupling  having  been  completed  at  some  point  west  of  the 
west  switch,  thus  affording  ample  time  for  Avise  to  have 
reached  the  top  of  the  car  and  set  his  lantern  down,,  prepara- 
tory to  setting  the  brake;  that  his  lantern  rode  on  the  car 
from  where  his  body  was  found  to  the  carload  of  sand,  a  dis- 
tance of  some  300  feet  from  where  the  accident  occurred ;  that 
the  lantern  could  only  ride  that  distance  on  the  top  of  the  car, 
or  on  the  brake  stand,  and  to  reach  this  brake  stand,  it  was 
necessary  to  go  to  the  top  of  the  car. 

After  a  careful  consideration  of  the  record,  our  conclusion 
is  that  the  evidence  is  sufficient  to  support  the  finding  of  the 
jury.  The  judgment  of  the  district  court  is,  therefore — 
Affirmed, 

Evans,  C.  J.,  Debmeb  and  Weaver,  JJ.,  concur. 
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Robert  Hay,  Appellee,  v.  Thomas  J.  Hassbtt,  Appellee,  and 
Fidelity  &  Deposit  Co.  op  Maryland,  Appellant. 

BONDS:    Action»— ActloiiB  by  Third  Parties— Wli«n  Authorised.  Anj 

1  person  intended  to  be  secured  by  a  bond  given  to  a  municipal 
corporation  may  maintain  an  action  thereon  in  his  own  name  for 
a  breach  of  the  conditions  of  the  bond.    (Sec.  3467,  Code,  1897.) 

PRINCIPLE  APPLIED:  One  Hasaett  contracted  with  the  city 
to  build  a  sewer  and  to  furnish  all  materials  and  labor  therefor. 
He  gave  a  bond  for  the  faithful  performance  of  the  contract,  with 
conditions  as  follows: 

"Now  therefore,  if  the  said  T.  J.  Hassett  shall  faithfully  and 
fully  perform  said  contract,  and  all  its  covenants,  for  the  price 
and  consideration  therein  named,  and  meet  all  obligations  as  to 
•  the  full  payment  of  wages  and  moneys  due  subcontractors,  work- 
men and  employees,  and  for  all  materials  used,  to  the  satisfaction 
of  said  city  of  Dubuque,  then  this  obligation  to  be  void,  otherwise 
to  be  of  full  force  and  virtue.'' 

Held,  an  unpaid  materialman  had  the  right  to  maintain  an 
action  thereon  in  his  own  name  against  the  surety. 

OONTBACTS:    Ckmstmctlon— Manifest  Intent  Weighed  Against  Idt- 

2  eral  Words.  Rule  of  construction:  Not  necessarily  what  the 
parties  may  have  literally  said  in  their  contract,  but  what  did  they 
manifestly  intend  and  purpose  by  what  they  did  say? 

PRINCIPLE  APPLIED:  See  No.  1.  Held,  the  clause,  "to  the 
satisfaction  of  said  city  of  Dubuque,''  should  be  treated  as  having 
application  to  the  quality  of  the  contractor's  work  and  materials, 
and  not  to  the  matter  of  payments  to  the  subcontractors. 

PBIKOIPAL  AND  SX7SETY:    Dlfldiarge  of  Surety-— Bonds  Gnaraa- 

3  teeing  Pabllc  Work-— Materialmen.  A  surety  on  a  public  im- 
provement bond  running  to  the  city,  but  intended  for  the  secur- 
ity of  materialmen  as  well,  is  not  released  because  the  material- 
man, knowing  that  the  contractor  had  assigned  all  that  was 
coming  to  him,  relied  on  the  bond,  and  did  not,  under  Sec.  3102, 
Code,  1897,  attempt  to  enforce  any  right  against  the  fund  in 
the  hands  of  the  city. 

PL&ADINO:    Motion  to  Strike— Waiver.    Error,  if  any,  in  overrul- 

4  ing  a  motion  to  strike  certain  allegations  from  the  petition' is 
waived  by  answering  and  going  to  trial  on  the  merits. 

TBIAL:    Beoeptlon  of  Evidence— Omnibus  MMon  to  Strike.    A  mo- 
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5  tion  to  strike  out  evidence,  embracing  both  competent  and  in- 
competent, is  properly  overruled. 

AFFBAL  AND  EBBOB:     BUatorjr  Appeals— Penalty.     Becord  held 

6  not  sufficient  to  justify  the  taxation  of  the  statutory  penalty  for 
taking  dilatory  appeals. 

Appeal  from  Dubuque  Disiricf  Court — Bobkrt  Bonson, 

Judge. 

Saturday,  March  11,  1916. 

Action  at  law  upon  a  surety  bond.  At  the  close  of  plain- 
tiff's evidence,  the  defendant  stating  that  it  had  no  evidence, 
there  was  a  directed  verdict  for  plaintiff.  The  defendant,  the 
Fidelity  &  Deposit  Company,  appeals. — Affirmed. 

KenUne  dk  RoedeU,  for  appellant. 

WUKam  Cfraham,  for  appellee. 

Preston,  J. — One  Hassett  entered  into  a  contract  with  the 
city  of  Dubuque  for  the  construction  of  a  sewer,  and  to  furnish 
all  the  materials  and  do  all  the  work  and  labor  for  its  con- 
struction. To  secure  the  full  performance  of  the  contract  on 
his  part,  he  gave  to  the  city  a  bond,  with  the  appellant  as 
surety,  conditioned: 

''That  if  the  said  Hassett  shall  faithfully  and  fully  per- 
form said  contract,  and  all  its  covenants,  for  the  price  and 
consideration  therein  named,  and  meet  all  obligations  as  to 
the  full  payment  of  wages  and  money  due  subcontractors, 
workmen  and  employees,  and  for  all  materials  used,  to  the 
satisfaction  of  the  city  of  Dubuque,  then  this  obligation  to  be 
void,  otherwise  to  be  in  full  force  and  virtue." 

The  appellee  furnished  the  sewer  pipe  and  cement  used 
in  the  construction  of  the  sewer,  no  part  of  which  has  been 
paid  for,  and,  on  July  10,  1913,  brought  this  action  against 
Hassett,  upon  his  account  for  materials  furnished  for  said 
sewer,  and,  on  November  14,  1913,  obtained  a  judgment 
against  Hassett  for  $1,234.60  and  costs,  but,  service  not  having 
been  had  on  the  surety  company,  the  action  against  it  was  not 
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tried  until  May  7,  1914.  On  the  trial,  the  execution  of  the 
contract  with  the  city  and  the  giving  of  the  surety  bond  by  the 
defendant  corporation  having  been  admitted  in  the  pleadings, 
the  plaintiff  proved  the  furnishing  of  the  materials  by  him  to 
Hassett,  and  that  they  were  actually  used  in  the  construction 
of  the  sewer,  and  that  the  materials  so  furnished  had  not  been 
paid  for,  and  rested. 

Thereupon,  appellant  moved  for  a  directed  verdict  in  its 
favor,  and  the  plaintiff  also  moved  the  court  to  direct  a  verdict 
in  his  favor.  The  court  overruled  the  defendant's  motion  and 
called  on  the  defendant  to  produce  its  evidence,  when  defend- 
ant's counsel  stated  that,  ''We  are  taking  exceptions  to  the 
ruling  of  the  court.  That  is  all  we  are  doing.  We  have  no 
evidence."  Thereupon,  the  court  directed  a  verdict  in  favor 
of  the  plaintiff  for  $1,263,  and  judgment  was  entered  for  that 
amount,  with  interest  and  costs. 

1.    Complaint  is  made  by  appellant  as  to  rulings  by  the 

trial  court  on  minor  matters  which  will  be  referred  to  later. 

The  principal  point  relied  upon  by  appellant  is,  as  they  state  it, 

that,  under  the  terms  of  the  contract  and 

1.  Bonds:  ac-        bond,  and  the  facts  in  evidence,  the  bond  as 

Uona :  actions 

by  third  par-      executed  was  intended  solely  for  the  benefit  of 

ties :  when  au-  "^ 

thoriMd.  said  city  of  Dubuque,  and  none  other,  no 

breach  of  the  bond  has  occurred,  and  defend- 
ant's motion  to  direct  a  verdict  should  have  been  sustained. 
They  cite  a  number  of  authorities  in  support  of  their  proposi- 
tion. It  is  true,  of  course,  that  the  liability  of  surety  is  to  be 
determined  by  the  specified  conditions  of  the  bond,  and  their 
liability  cannot  be  enlarged  beyond  such  specified  conditions. 
Kuhl  V.  Chamberladn,  140  Iowa  552. 

The  intent  of  the  parties  is  to  be  gathered  from  the  nature 
of  the  instrument,  fairly  read  in  the  light  of  all  the  circum- 
stances attending  its  making  and  the  apparent  purpose  that  it 
was  intended  to  serve.  Van  Bitren  County  v.  American 
Surety  Co.,  137  Iowa  490-5 ;  OetcheU  &  Martin  Lumber  &  Mfg. 
Co.  V.  Peterson  &  Sampson,  124  Iowa  599 ;  17.  S.  Fidelity  & 
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Ouaranty  Co,  v.  Iowa  Telephone  Co,,  174  Iowa  476,  decided  at 
the  present  sitting. 

It  is  said  by  appellant  that  the  general  rule  is  thaf,  where 
contracts  are  to  be  performed  'Ho  the  satisfaction"  of  adverse 
party,  the  party  to  be  satisfied  is  the  judge  of  his  own  satis- 
faction. Inman  Mcmufacturing  Co.  v,  American  Cereal  Co., 
124  Iowa  737,  and  cases  cited.  But  the  party  must  have  acted 
in  good  faith  and  be  honestly  dissatisfied.    See  cases  above. 

Upon  appellant's  main  proposition,  as  before  stated,  the 
following  may  be  cited  as  illustrative  of  their  cases :  Hunt  v. 
King,  97  Iowa  88;  Hutchinson  v,  Krueger,  (OUa.)  33  Ann. 
Cases  (1914  C),  98,  102.  In  the  last  named  case,  the  condi- 
tion of  the  bond  was  'Ho  pay  all  claims  for  labor  and  mate- 
rial contracted  in  the  erection  of  said  county  jail  building  to 
each  and  all  persons  entitled  thereto,  and  which  claims  mi^t 
be  the  basis  of  liens  on  said  lots  and  buildings,"  etc.  Held 
that  the  obligation  of  the  bond  extended  only  to  such  claims 
as  ''might  become  liens,"  and  that  the  sureties  were  not  liable 
on  account  of  claims  that  are  not  and  could  not  become  liens. 
So,  also,  in  the  Hunt  case,  where  the  contract  provided : 

"Provided,  further,  that  a  satisfactory  certificate  shall 
be  obtained  to  the  effect  that  no  mechanics'  liens  or  other 
claims  are  chargeable  to  the  party  of  the  second  part." 

Because  of  this  language,  plaintiff  argued  that  the  bond 
required  payment  to  all  parties  who  did  work  upon  the  build- 
ing or  furnished  material.  The  court  said  that  the  contract 
does  not  so  provide,  and  that  the  provisions  are  against  liens 
or  claims  chargeable  to  it,  and  that  a  reason  for  such  a  pro- 
vision in  its  own  behalf  is  found  in  the  provision  of  the  law 
by  which  a  laborer  or  material  furnisher  has  a  claim  against 
a  public  corporation  for  labor  or  material  furnished  for  the 
construction  of  a  public  building.  But  there  is  no  such  pro- 
vision in  the  bond  in  the  instant  case.    The  language  is: 

"That  if  the  said  Hassett  shall  .  .  .  meet  all  obliga- 
tions as  to  the  full  payment  of  wages  and  money  due  subcon- 
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tractors,  workmen  and  employees,  and  for  all  materials  used," 
etc. 

Appellant  company  places  stress  npon  the  words  in  the 
bond,  **to  the  satisfaction  of  the  city  of  Dubuque,"  and  they 
say  that,  if  that  phrase  was  not  in  the  condition  of  the  bond 
they  would  be  ready  to  admit  that  the  bond 
^'  S^^SSiSiSn:  ^**  intended  for  plaintiff's  benefit;  but,  that 
tent  weighed  being  there,  it  means  something.  The  lan- 
erai*word&  guagc,  taken  altogether,  is  a  little  awkward. 
But  it  occurs  to  us  that,  if  Hassett  had  paid 
for  all  materials,  so  far  as  this  provision  is  concerned  it  must 
have  been  to  the  satisfaction  of  the  city  of  Dubuque,  and  that 
the  words  in  regard  to  the  satisfaction  of  the  city  have  ref- 
erence more  particularly  to  the  performance  by  Hassett  of 
the  contract  as  to  the  quality  of  materials  and  the  nature  of 
the  work  and  the  like.  It  seems  to  us  that  this  is  a  fair  and 
reasonable  construction  of  the  contract  and  expresses  the 
intent  of  the  parties. 

Section  3467,  Code,  1897,  provides : 

**When  a  bond  or  other  instrument  given  to  the  state  or 
county  or  other  municipal  or  school  corporation,  or  to  any 
oflBcer  or  person,  is  intended  for  the  security  of  the  public 
generally,  or  of  particular  individuals,  action  may  be  brought 
thereon  in  the  name  of  any  person  intended  to  be  thus  secured, 
who  has  sustained  an  injury  in  consequence  of  a  breach 
thereof,  except  when  otherwise  provided." 

Sc  that  the  question  is  whether  the  bond  was  intended  for 
plaintiff  and  whether  there  has  been  a  breach  of  the  condition 
of  the  bond.  We  have  already  referred  to  the  condition.  That 
the  bond  was  intended  for  plaintiff  and  that  he  may  sue 
thereon  seems  to  have  been  determined  by  this  court  against 
appellant's  contention.  Hipwell  v.  The  National  Surety  Co., 
130  Iowa  656;  Shorihill  Co.  v,  Bartlett,  131  Iowa  259;  Empire 
State  Surety  Co,  v.  Des  Moines,  152  Iowa  531,  where  it  was 
held  that  subcontractors  and  laborers  are  entitled  to  the 
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benefit  of  contracts  such  as  set  out  in  the  petition,  and  may 
maintain  action  thereon  in  their  own  names. 

It  should  have  been  stated  before  that  Hassett  had  given 
to  one  Kemler  an  order  on  the  city  for  the  full  amount  com- 
ing to  him,  and  this  was  known  to  plaintiff.    So  that  plaintiff, 
as  a  subcontractor,  ^ad  a  right  to  rely  on  the 
••  SS^'Shitt:       security  of  the  undertaking  of  appellant  and 
supety^^ondB     remain  passive,  and  his  failure  to  file  his  claim 
puMic'workf      with    or    to    procecd    against    the    city    of 
ma  e  a    en.      Dubuquc,  did  not  operate  to  release  the  appel- 
lant from  its  liability  on  the  bond.    Whitehouse  v.  American 
Surety  Co.,  117  Iowa  328 ;  Bead  v,  American  Surety  Co.,  117 
Iowa  10. 

2.  It  is  said  that  the  court  erred  in  overruling  defend- 
ant's motion  to  strike  portions  of  plaintiff's  petition,  wherein 
it  is  averred  that  the  bond  sued  on  was  executed  to  secure 

payment  for  all  materials  used  in  the  con- 

*•  S^u^to'  struction  of  the  sewer  by  Hassett,  and  that 

waiver.  ^^^  bond  was  conditioned  that  Hassett  would 

meet  all  obligations  for  materials  used  by 
him ;  and  that  defendant  has  not  fully  performed  all  its  cov- 
enants relating  to  payment  of  materials  because  the  same  are 
incompetent  and  the  bond  speaks  for  itself.  Our  conclusion, 
as  heretofore  announced,  disposes  of  this  objection.  Further- 
more, appellant  did  not  stand  upon  the  ruling  on  the  motion 
to  strike,  but  answered,  raising  the  same  questions,  and  pro- 
ceeded to  trial  upon  the  merits  after  the  adverse  ruling,  and 
therefore  waived  its  exception.  Sullivan  v.  Kenney,  148  Iowa 
361,  370;  Scribner  v.  Taggart,  123  Iowa  321,  326. 

3.  Plaintiff  testified  that  he  furnished  all  the  materials 
to  Hassett  for  the  construction  of  the  sewer,  consisting  of 
sewer  pipe  and  cement.    On  cross-examination,  he  testified  that 

he  did  not  deliver  all  this  material  himself, 
5.  Trial  :  recep-     but    that   his    teams    delivered    it,    and    he 

Uon  of  evl- 

bus  moUoiT*'      described  the  system  they  have  in  regard  to 
to  strike.  delivery,  and  that  he  had  therefrom  every 
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reason  to  believe  that  the  material  was  all  used  in  the  con- 
struction of  that  sewer.  Possibly  some  of  this  evidence  would 
have  been  objectionable,  but  it  was  brought  out  upon  cross- 
examination,  and  there  was  no  objection  at  the  time.  At  the 
close  of  his  testimony,  defendant  moved  to  strike  out  all  of  his 
evidence  because  an  incompetent  conclusion,  irrelevant  and 
immaterial,  and  not  binding  upon  this  defendant.  Some  of  his 
evidence  was  clearly  competent,  and  there  was  no  error  in 
overruling  the  motion  to  strike  all  of  it.  State  v.  Hasty,  121 
Iowa  507,  517. 

Hassett,  the  contractor,  testified  that  he  got  the  mate- 
rials from  plaintiff  and  was  furnished  a  bill  therefor,  and  that 
they  were  all  used  in  the  construction  of  that  sewer.  At  the 
end  of  the  testimony  of  this  witness,  the  defendant  moved  to 
strike  all  of  it.  There  was  no  objection  until  the  evidence  was 
all  in,  and  some  of  the  evidence  was  competent — ^we  think  all 
of  it. 

Plaintiff  contends  that  the  appeal  is  so  without  merit  that 

the  statutory  penalty  ought  to  be  assessed 

**  mSiudiu-        against  the  defendant.    It  is  a  close  question 

^SJty?**^'      whether  it  ought  not  to  be  done;  but,  under 

all  the  circumstances  of  the  case,  we  think 

the  penalty  ought  not  to  be  assessed. 

There  is  no  error  in  the  record,  and  the  judgment  is 
therefore — Affirmed. 

Evans,  C.  J.,  Deembb  and  Weaveb,  JJ.,  concur. 


C.  K.  HouGB,  Appellee,  v.  Saint  Paul  PmB  &  Marins 
Insurance  Co.,  Appellant. 

EVIDENOB:    Parol  As  Affecting  Writing— Indncqmant—B^resenta- 

1    tions  as  to  Meaning  of  Written  COaiue.    BepresentationB  made  by 

the  payee  of  a  note  as  to  the  meaning  of  an  ambiguous  clause 

thereof,  made  for  the  purpose  of  quieting  the  fears  of  the  maker 

and  to  induce  him  to  sign  the  note,  may  amount  to  a  fraud  and, 
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consequently,  open  the  door  to  parol  evidence  of  such  representa- 
tions. 

PRINCIPLE  APPLIED:  A  property  owner  was  unwilling  to 
take  a  ^'term''  policy  of  insurance,  which  provided  for  yearly  de- 
ferred payments,  because  he  was  unwilling  to  make  payments  after 
lo88.  The  agents  of  a  company  pointed  out  to  him  a  clause  in  their 
policy  which  retid, "  subsequent  payments  shall  not  be  deducted  from 
the  loss,*'  and  represented  to  him  that  the  meaning  of  this  was 
that,  in  ease  of  loss,  subsequent  premiums  would  not  be  deducted 
from  a  loss  and  would  not  he  collected.  On  this  inducement,  the 
note,  providing  for  six  annual  payments  of  $50  each,  was  signed. 
The  first  payment  was  made.  The  company  then  reinsured  the 
risk  in  another  company  and  assigned  said  note  to  such  other  com- 
pany. A  loss  occurred  before  the  second  payment  was  due,  and 
the  insured  was  paid  in  full  and  surrendered  his  policy  as  a  condi- 
tion thereto.  Later,  he  took  another  policy  in  the  company  which 
was  assignee  of  his  former  note.  A  second  loss  occurred  after  the 
maturity  of  the  second  payment  on  said  old  note,  and  the  loss  was 
later  agreed  on,  but  the  company  presented  the  insured's  old  note 
and  demanded  an  oflfset  of  $260;  because,  by  the  terms  of  the  note, 
all  payments  became  due  by  failure  to  pay  the  second  payment. 
Held,  the  circumstances  amounted  to  a  fraud  on  the  maker,  and 
parol  evidence  was  admissible  to  show  said  representations. 

EVIDBNCE:     Parol  As  Affecting  Writing— Anthority  of  Agent-* 

2  When  inunateriaL  Parol  evidence  of  representations  amounting 
to  a  legal  fraud,  made  by  the  agents  of  the  payee  of  a  contract,  are 
admissible,  on  the  part  of  the  maker  of  the  contract,  against  the 
assignee  of  the  contract  seeking  enforcement  against  the  maker, 
without  any  proof  that  such  agents  had  authority  to  make  suck 
representations, 

PRINCIPLE  APPUED:  See  No.  1. 

FSAX7D:     Pleading — Sufficiency.    In  an  action  on  a  note,  fraud  is 

3  sufficiently  pleaded  by  an  allegation  that  the  maker  signed  the 
note  because  of  certain  specified  representations,  amounting  to 
a  legal  fraud,  made  by  the  agents  of  the  payee,  and  that,  but  for 
such  representations,  he  would  not  have  signed  it. 

BILLS  AMD  NOTES:     Holder  In  Due  Course— Defect  In  Title  of 

4  Assignor— Effect.  Whenever  it  appears  that  the  title  of  the 
assignor  of  a  negotiable  Instrument  was  defective — ^for  instance, 
tainted  with  fraud — the  one  presumed  to  be  a  holder  in  due 
course  must  assume  the  burden  to  show  that  he  is  such  in  fact. 


OONTSAOTS:    Constmction— Conflicting  Understanding  of  Te 
5    Parol  Evidence— Bills  and  Notes.    When  the  ambiguous  terms  of 
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an  agreement  have  been  intended  in  a  different  sense  by  the  parties 
to  it,  that  sense  is  to  prevail  against  either  party  in  which  he  had 
reason  to  suppose  the  other  understood  it.  (Sec.  4617,  Code,  1807.) 
And  parol  evidence  is  admieaible  to  show  such  facts. 

Appeal  from  Webster  District  Court, — C.  Q.  Lee,  Judge. 

Saturday,  March  11,  1916. 

This  is  an  action  at  law  to  recover  the  sum  of  $400  dam- 
ages, being  the  amount  of  a  total  loss  by  fire  of  merchandise 
covered  by  a  $400  policy  of  insurance  issued  by  appellant. 
The  defendant  sought  by  counterclaim  to  recover  upon  a 
premium  note.  The  court  directed  a  verdict  for  plaintiff,  and 
rendered  judgment  against  defendant,  appellant,  for  $400, 
interest  and  costs.    The  defendant  appeals. — Affirmed. 

Kenyan,  Kelleher,  O'Connor  &  Price,  for  appellant. 

Healy,  Bumquist  &  Thom^is  and  C.  M.  Hanson,  for 
appellee. 

Preston,   J. — 1.     Plaintiff   alleged   the 

^'  MTofasai-        issuance  of  the  iwlicy  by  appellant  in  the  sum 

E^V?nduce"       o*  *400,  the  total  loss  of  the  merchandise 

sentatiomTas      covered  by  the  policy,  the  adjustment  of  the 

of  wruSw'^         loss  in  the  sum  of  $400,  and  the  refusal  of  the 

clause.  „  ,  •     ,       » 

appellant  to  pay  the  amount  of  the  loss  so 
adjusted. 

Defendant  admitted  the  allegations  of  the  petition  and  its 
liability  thereunder,  except  for  the  facts  set  forth  in  its  coun- 
terclaim. Appellant's  counterclaim  was  based  on  a  promis- 
sory note  executed  by  plaintiff  to  the  Century  Insurance  Co. 
for  a  term  policy,  upon  which  there  remained  due  the  sum  of 
$250^  which  note  was  assigned  to  appellant. 

Appellee  replied,  substantially,  that  the  note  was  given 
for  a  six-year  term  policy;  that  the  loss  under  said  policy 
occurred  after  the  payment  of  the  first  premium,  and  that  no 
other  premiums  were  due;  that,  in  settlement  and  adjust- 

VOL.  174  Ia.— 39 
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ment  of  the  said  policy,  the  plaintiff  received  $1,505  j  that  the 
policy  insured  property  in  the  sum  of  $1,535 ;  that  the  plain- 
tiff surrendered  the  said  policy  as  a  condition  of  the  adjust- 
ment ;  that,  therefore,  no  consideration  existed  for  the  balance 
of  said  note  set  up  by  defendant's  counterclaim;  that  it  was 
within  the  contemplation  of  the  parties  that,  in  case  of  loss, 
no  further  liability  should  exist  on  said  note ;  that  defendant 
was  not  a  holder  in  due  course,  and  it  had  knowledge  of  all  the 
facts  in  the  case ;  that  the  policy  was  issued  to  plaintiff  by  the 
defendant's  assignor  with  a  full  knowledge  of  .all  the  facts; 
that,  in  the  note  set  up  as  a  counterclaim,  there  was  a  clause, 
partially  in  italic,  or  heavier  type,  as  follows : 

**And  it  is  hereby  agreed  that  in  event  of  loss  under  this 
policy  subsequent  payments  shall  not  be  deducted  from  the 


That  the  agent  of  defendant  who  procured  said  applica- 
tion and  note  from  plaintiff  was  instructed  and  advised  by  the 
defendant  insurance  company's  assignor  that  said  clause 
meant  that,  in  case  of  loss,  subsequent  installments,  as  repre- 
sented by  said  note,  should  not  become  due  and  payable,  and 
that  the  same  should  be  void ;  that  the  said  agent  so  advised 
the  plaintiff  at  the  time  the  said  note  was  given  and  applica- 
tion for  insurance  made ;  that  the  plaintiff  relied  on  said  repre- 
sentations made  by  defendant's  agent,  and  would  not  have 
made  application  for  the  said  policy  nor  executed  said  note, 
but  for  such  representations. 

In  May,  1911,  J.  C.  Harty,  the  special  agent  of  the  Cen- 
tury Fire  Insurance  Company  for  northwestern  Iowa,  called 
on  T.  K.  Peterson,  a  banker,  who  was  the  Century  Fire  Insur- 
ance Company's  local  soliciting  agent  at  Badger,  the  place 
where  the  note  was  executed,  to  see  if  they  could  not  procure 
some  applications  for  fire  insurance,  and  particularly  term 
insurance.  Mr.  Peterson  told  Mr.  Harty  that  he  did  not  want 
to  write  term  insurance,  as  he  had  sold  some  term  insurance 
on  which  there  had  been  a  loss  and  that  the  payments  pro- 
vided for  by  the  term  note  had  been  deducted  from  the  loss, 
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and  that  this  had  proved  very  unsatisfactory.  Harty  then 
informed  Peterson  that  the  Century  Insurance  Company  had 
obviated  that  feature  by  the  clause  set  out  in  italic  in  their 
premium  notes ;  that  the  clause  meant  that,  in  case  of  loss,  the 
note  would  be  void  as  to  subsequent  payments  not  due  at  the 
time  of  loss,  and  that  such  subsequent  payments  would  not  be 
deducted  in  any  way  or  collected.  With  that  understanding, 
Peterson  and  Harty  went  to  plaintiflP  to  solicit  insurance. 
Peterson  testified  that  he  informed  plaintiff  that  the  best  way 
to  buy  insurance  was  to  take  out  term  insurance  and  save  writ- 
ing it  every  year,  and  it  was  the  cheapest ;  that  a  note  could  be 
given  for  the  premium;  and  that  the  Century  Fire  Insurance 
Company  premium  notes  provided  that,  in  case  of  loss,  all  sub- 
sequent payments,  as  provided  for  in  the  note,  would  be 
void,  and  would  not  be  deducted  from  the  loss  or  col- 
lected subsequently.  Peterson  testified  that  Harty  told 
plaintiff  that,  in  case  of  loss,  the  subsequent  payments  would 
not  be  deducted  or  collected,  and  that  the  policy  would  be  can- 
celed. Plaintiff  also  testified  that  he  was  told  by  both  Peterson 
and  Harty  that  the  meaning  of  the  clause  set  out  in  italic 
was  that,  in  case  of  loss,  no  more  payments  were  to  be  col- 
lected or  deducted ;  that  he  relied  on  the  representations,  and 
would  not  have  signed  the  application  and  note  if  the  state- 
ments had  not  been  made.  Plaintiff  reads  and  writes  readily, 
and  carefully  read  the  note  that  he  signed. 

After  the  policy  was  issued  and  the  note  taken,  the  Cen- 
tury Insurance  Company  reinsured  in  the  defendant  company, 
and  the  note  was  assigned  to  defendant.  Defendant  company 
held  the  note  at  the  time  of  the  first  loss,  in  February,  1912. 
On  February  22,  1912,  a  loss  occurred  under  this  first  policy. 
This  was  the  policy  that  was  issued  on  the  application  signed 
by  plaintiff  and  solicited  by  Peterson  and  Harty,  and  for 
which  the  promissory  note  in  question  was  given.  As  before 
stated,  there  was  a  total  loss  under  this  policy,  and  plaintiff 
was  paid  $1,505;  and,  as  a  condition  thereto,  the  defendant 
compelled  the  plaintiff  to  return  his  policy  for  cancellation. 
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though  there  was  $30  live  insurance  left  on  the  policy  on  the 
item  on  an  outbuilding  insured  for  $35,  but  upon  which  $5 
damage  was  allowed  in  the  settlement  of  the  loss.  No  deduc- 
tion of  subsequent  payments  on  the  note  was  made  from  this 
loss. 

After  the  first  loss  and  the  payment  thereof,  plaintiff  took 
out  a  new  policy  in  the  defendant  insurance  company  of  $400 
on  Us  paints,  etc.  In  June,  1912,  and  after  the  second  pay* 
ment  on  the  note  in  question  had  become  due,  plaintiff  suffered 
a  second  fire,  which  destroyed  the  property  covered  by  his 
$400  policy.  This  second  loss  was  adjusted,  and  the  defendant 
admitted  its  liability  in  the  sum  of  $400,  and  in  its  answer 
admits  that  it  owes  this  amount,  unless  it  is  entitled  to  counter- 
claim for  $250,  the  balance  which  it  alleges  is  due  on  the  prom- 
issory note  given  for  the  first  policy  of  insurance.  The  defend- 
ant, after  the  $400  loss,  and  prior  to  this  suit,  sent  $150  to 
plaintiff,  who  refused  to  accept  the  same  and  demanded  $400, 
the  amount  of  the  adjustment,  asserting  that  there  was  no 
liability  on  the  balance  of  the  $300  premium  note.  Before 
the  second  loss  occurred,  and  on  May  22,  1912,  the  second 
payment  of  $50  on  the  note  in  question  became  due,  accord- 
ing to  defendant's  theory.  The  note  provides  that,  if  any 
payment  was  not  made  when  due,  the  whole  note  became  due 
and  collectible.  On  May  27,  1912,  the  defendant  company 
demanded  payment  of  the  balance  alleged  to  be  due  on  said 
note,  $250,  and  payment  was  refused.  In  this  suit,  appel- 
lant renewed  the  tender  of  $150.  The  note  referred  to  is  as 
follows : 

''For  value  received  in  policy  No.  49255,  dated  on  the  22d 
day  of  May,  1911,  issued  by  the  centubt  fire  insubange  cjom- 
PANY,  I  promise  to  pay  to  said  company  at  its  oflSce  in  Des 
Moines,  Iowa,  the  following  sums  on  the  dates  specified,  viz. : 
$50  on  the  22d  day  of  May,  1911,  and  $50  on  the  22d  day  of 
May,  1912,  and  $50  on  the  22d  day  of  May,  1913,  and  $50  on 
the  22d  day  of  May,  1914,  and  $50  on  the  22d  day  of  May, 
1915.  and  $50  on  the  22d  day  of  May,  1916.  without  interest 
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if  paid  when  due ;  if  not  paid  when  due,  then  this  note  ifi  to 
bear  interest  at  the  rate  of  six  per  cent  per  annum  from  its 
date,  and  it  is  hereby  agreed  that  in  the  event  of  loss  under 
this  policy  subsequent  payments  shall  not  be  deducted  from 
the  loss,  and  further,  if  the  amounts  of  this  note  are  not  paid 
at  maturity,  then  this  policy  shall  be  suspended  and  the  com- 
pany shall  not  be  liable  for  any  loss  or  damage  that  may  occur 
to  the  property  insured  while  this  note  shall  be  overdue  and 
unpaid,  and  that  the  whole  amount  of  premiums  shall  be  con- 
sidered earned  and  payable. 

**  (Signed)     c.  k.  houge. 

**P.  O.  Address,  Badger,  Webster  County,  Iowa." 

The  note  is  indorsed  on  the  back  to  defendant  by  the 
payee,  and  a  credit  of  $50  is  indorsed  thereon,  the  first  pay- 
ment due  May  22, 1911.  The  trouble  occurs  over  the  italicized 
clause  of  the  note. 

The  errors  relied  upon  by  appellant  for  reversal  are  in 
reference  to  the  trial  court's  admitting  in  evidence,  over  objec- 
tion, parol  testimony  to  the  effect  that  Peterson  and  Harty 
represented  to  plaintiff  before  he  signed  the  note  that,  in  case 
of  loss,  plaintiff  would  not  have  to  pay  any  of  the  annual 
installments  of  the  original  $300  premium  which  might  become 
due  after  such  loss,  and,  further,  that  such  was  the  meaning 
of  the  italicized  clause  before  referred  to.  The  other  errors 
assigned  are  ruled  by  the  determination  of  this  question. 

It  is  contended  for  appellant  that  a  soliciting  agent  for 
an  insurance  company  has  no  right  or  authority  to  place  any 
construction  upon  the  meaning  of  the  principal's  contracts, 
and  that  an  agent  whose  duties  were  merely  to  appoint  solicit- 
ing agents,  inspect  property  insured,  and  adjust  some  losses, 
has  no  authority  to  bind  his  principal  by  placing  any  construc- 
tion upon  the  terms  of  its  written  contracts,  citing  Oarretson 
V.  Merchants'  &  Bankers'  Ins.  Co.,  81  Iowa  727,  729;  EUwt 
V.  Farmers'  Ins.  Co.,  114  Iowa  153 ;  Dryer  v.  Security  Fire  Ins. 
Co.,  94  Iowa  471,  473,  475 ;  WincheU  v.  Iowa  State  Ins.  Co.,  103 
Iowa  189;  Russell  v.  Cedar  Rapids  Ins.  Co.,  78  Iowa  216; 
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Strickland  v.  Cowncil  Bluffs  Ins.  Co.,  66  Iowa  466 ;  Armstrong 
V,  State  Ins.  Co.,  61  Iowa  212 ;  Baldvnn  v.  State  Ins.  Co.,  60 
Iowa  497. 

And,  further,  that  such  testimony  was  incompetent 
because  it  varies  and  contradicts  the  terms  of  the  written 
instrument,  and  that  all  prior  conversations  became  merged 
in  the  written  contract,  citing  Comelitis  v.  Farmers'  Ins,  Co., 
113  Iowa  183;  Hartford  Fire  Ins.  Co.  v.  Davenport,  37  Mich. 
609,  612;  Fitchner  v.  Fidelity  Mut.  Fire  Association,  103 
Iowa  276. 

On  the  other  hand,  it  is  contended  for  appellee  that  the 
representation  made  by  Harty  and  Peterson  touched  matters 
upon  which  the  contract  is  either  silent  or  ambiguous;  that 
they  were  made  by  Harty  and  Peterson  to  induce  plaintiff  to 
execute  the  application  and  the  note.  The  evidence  shows 
that  plaintiff  relied  upon  the  representations;  that  he  would 
not  have  executed  the  application  and  note  if  he  had  not 
believed  them  to  be  tru€.  Appellee  knew,  and  so  stated  in  his 
testimony,  that  it  was  quite  a  point  not  to  have  to  pay  subse- 
quent payments  after  loss.  It  is  contended  by  appellee  that 
the  appellant,  by  suing  on  this  note,  has  branded  these  repre- 
sentations as  false,  and  that  they  amounted  to  fraud. 

In  Nixon  v.  Carson,  38  Iowa  338,  339,  this  court  said : 

''False  and  fraudulent  representations  as  to  the  subject- 
matter  of  a  contract,  relied  upon  by  the  other  party,  which 
operated  as  an  inducement  thereto,  will  defeat  recovery  by 
the  guilty  party.  The  fact  that  the  fraud  was  perpetrated 
prior  to  the  execution  of  the  contract  does  not  change  the  rule. 
Indeed,  to  bring  a  case  within  the  rule,  the  fraud,  of  neces- 
sity, must  have  been  perpetrated  before  the  consummation  of 
the  contract,  otherwise  it  could  not  have  operated  as  an  induce- 
ment thereto.  It  was  entirely  competent  to  establish  the 
fraudulent  and  false  representations  by  extrinsic  parol  evi- 
dence. These  principles  are  elementary  and  do  not  demand 
for  their  support  the  citation  of  authorities.    But  see  2  Par- 
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sons  on  Contracts,  p.  66,  and  Chap.  3,  Sec.  12,  and  notes;  1 
Oreenleaf's  Ev.,  Sec.  284;  Rohrdbacher  v.  Ware,  Sept.  Term, 
1873.  The  fraudulent  representations  are  sufSciently  averred 
in  the  answer." 

The  general  rule  is,  of  course,  that  parol  evidence  cannot 
be  given  to  vary  or  contradict  the  terms  of  a  written  contract. 
There  are  many  exceptions  to  this  rule,  however.  We  think 
that  appellant  fails  to  distinguish  between  false  representa- 
tions which  operate  as  an  inducement  and  a  parol  agreement 
contemporaneous  with  a  written  contract.  There  is  some 
ambiguity  in  the  language  used  in  the  note,  and  the  note  is  so 
drawn  and  the  italicized  words  are  such  as  to  readily  deceive 
the  ordinary  layman,  and  we  are  of  opinion  that,  under  all 
the  circumstances  of  this  case,  such  representations  would 
amount  to  fraud. 

The  cases  cited  by  appellant  are  cases  either  where  a  parol 
agreement  was  sought  to  be  added  to  a  written  agreement, 
and  where  there  was  no  fraud  or  false  representations  averred, 
or  else  it  was  an  attempt  to  hold  the  insurance  company  liable 
in  a  suit  against  it  because  of  the  acts  of  its  agent.  The 
present  case  is  different.  Here  we  have  an  action  to  recover 
$400,  which  the  defendant  insurance  company  admits  is  due 
plaintiff,  unless  it  can  counterclaim.  The  gist  of  the  case, 
then,  is  a  suit  by  the  defendant  insurance  company  to  recover 
$250  from  the  plaintiff.  It  is  not  a  case  of  plaintiff's  seeking 
to  recover  $250;  for  it  is  admitted  that  the  defendant  owes 
$400.  But  the  question  is  whether  defendant  has  a  debt  or 
claim  against  plaintiff  in  the  sum  of  $250,  on  which  it  can 
recover  or  offset  against  plaintiff's  recovery.  While  it  is  true 
it  was  not  sought  to  take  the  unpaid  part  of  the  note  from 
the  first  loss,  that  is  precisely  what  it  is  seeking  to  do  in  this 
case ;  that  is,  to  deduct  the  $250,  the  balance  alleged  to  be  duo 
on  the  note,  from  the  $400  loss  on  the  last  policy. 

Appellant  argues  that  it  is  not  shown  that  Ilarty  a:ul 
Peterson  had  authority  from  defendant  to  construe  the  cj:i- 
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tract  or  to  make  any  representations.  If  the  plaintiff  was 
seeking  to  hold  defendant  to  a  contract,  as 

2-  ^o"J2^.  was  the  fact  in  the  cases  cited  by  appellant, 
ingV  author^  it  might  bc  material  to  prove  that  the  defend- 
when  tomai       ant's  agents  had  the  authority  to  bind  the 

terial 

defendant ;  but  in  this  case  it  is  the  defendant 
who  is  seeking  to  recover  on  a  contract  made  for  its  assignor 
by  Peterson  and  Harty. 

Further,  it  has  been  held  that,  where  defendant  seeks  to 
recover  on  a  contract  to  which  plaintiff  pleads  fraudulent 
representations  by  an  agent  of  defendant,  it  is  not  necessary 
to  show  that  such  agent  had  authority  from  the  defendant  to 
make  the  representations.   BoneweU  v,  Jacdbson^  130  Iowa  170. 

In  Providence  Jewelry  Co.  v.  Fessler,  145  Iowa  74,  78,  we 
said: 

''If  defendants  were  endeavoring  to  enforce  any  obliga- 
tion against  plaintiff  based  on  the  agreement  which  they 
say  they  made  with  Waggoner,  then  the  question  as  to  the 
authority  of  the  latter  and  the  business  customs  of  the  plain- 
tiff might  possibly  have  some  pertinence,  and  Smith  v.  Clark, 
12  Iowa  32,  and  other  authorities  cited  by  appellant  would 
perhaps  be  applicable.    As  it  is  they  are  not  in  point. 

**  Whatever  may  have  been  the  authority  or  want  of 
authority  in  Waggoner,  there  is  no  principle  of  law  by  which 
the  company,  as  his  principal  or  employer,  may  enforce  for  its 
own  benefit  a  contract  procured  by  his  fraud,  unless  the  party 
so  imposed  upon  has  in  some  way  estopped  himself  from 
pleading  or  insisting  upon  the  defense." 

To  the  contract  which  defendant  seeks  to  enforce,  and  on 
which  it  bottoms  its  rights,  the  plaintiff  has  pleaded  as  a 
defense  that  he  signed  the  contract  because  of  certain  repre- 
sentations made  by  the  agents,  and  that,  but 
'  pleading:  for  such  representations,  he  would  not  have 

sufficiency.  -.^       ,  .  ,  . 

entered  into  the  contract.  We  think  this  a 
sufScient  pleading  to  raise  the  question  of  fraud.  It  was  said 
in  the  Boiiewell  case,  supra,  at  page  172,  that  a  plea  that 


Digitized  by  VjOOQ IC 


March  1916]    Houqb  v.  St.  P.  P.  &  M.  Ins.  Co.  617 

plaintiff  entered  into  a  certain  contract  relying  on  the  fraud- 
ulent representation  of  defendant's  agent  is  in  effect  a  plea 
of  fraud,  and  such  representations  may  be  shown.  It  has 
been  held  that  in  an  action  on  a  written  contract  there  is  no 
rule  to  prevent  the  defendant  from  pleading  and  proving 
fraudulent  representations  of  the  other  party,  upon  which  he 
has  relied  to  his  prejudice,  as  inducement  for  making  the  con- 
tract sued  on.  Without  quoting  from  the  cases,  the  folloMng 
may  be  cited:  Bonewell  v.  Jacobson,  supra;  LavaUeur  v. 
Hahn,  152  Iowa  649,  662 ;  Morrison  Mfg.  Co.  v.  Bryson,  129 
Iowa  645 ;  Harvesting  Machine  Co.  v.  WilUams,  99  Iowa  601, 
603 ;  Cavanagh  v.  Iowa  Beer  Co.,  136  Iowa  236,  240.  The  fol- 
lowing cases  have  a  bearing,  also,  upon  this  point:  Hinsdale 
V.  McCune,  135  Iowa  682;  Sviion  v.  Oriebel,  118  Iowa  78; 
McCaskey  Register  Co.  v.  Hall,  140  Iowa  87 ;  Jewelry  Co.  v. 
Pessler,  supra;  Rohrabacher  v.  Ware,  37  Iowa  85. 

Plaintiff's  testimony  as  to  representations  is  corroborated 
by  Mr.  Peterson,  the  soliciting  agent  both  of  the  defendant 
insurance  company  and  of  its  predecessor.  Mr.  Harty,  special 
agent  of  the  Century  Insurance  Company  and  the  defendant, 
who  appointed  Mr.  Peterson,  testified  on  this  trial  on  another 
matter,  but  he  was  not  called  by  the  defendant  to  contlradict 
any  of  this  evidence  of  the  plaintiff,  so  that  there  is  no  dispute 
as  to  the  representations.    We  think  the  evidence  is  competent. 

2.  The  plaintiff  pleaded  that  the  defendant,  who  merely 
reinsured -the  business  of  the  Century  Fire  Insurance  Com- 
pany, had  knowledge  of  all  the  facts  as  fully  as  the  Century 
Fire  Insurance  Company  had  them,  and 
4.  Bills  AND  plaintiff  having  pleaded  that  the  note  in  suit 

NOTB8 :  bolder 

defect  In  uSe*     ^^  procured  by  fraudulent  representations, 
effect**^*^'        the  defendant  insurance  company  had  the 
burden  to  prove  that  it  was  a  holder  in  due 
course.    It  has  not  met  the  burden. 

In  the  case  of  Bushnell  v.  Buck  Bros.,  161  Iowa  362,  the 
court  said : 

**  Counsel  quotes  only  a  part  of  Code  Supplement,  Sec. 
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3060-a55,  evidently  overlooking  the  last  part  of  the  section. 
The  section  reads*.  'The  title  of  a  person  who  negotiates  an 
instrument  is  defective  within  the  meaning  of  this  act  when 
he  obtained  the  instrument,  or  any  signature  thereto,  by  fraud, 
duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiates  it  in  breach  of 
faith,  or  under  such  circumstances  as  amount  to  a  fraud. '  If 
the  note  was  obtained  from  defendants  by  fraud,  or  if  Tru- 
mans  negotiated  it  in  breach  of  faith  or  under  such  circum- 
stances as  to  amount  to  a  fraud,  then  their  title  was  defective, 
and,  if  defective  for  any  of  these  reasons,  the  burden  was  upon 
plaintiflf  to  show  that  he  acquired  it  innocently.  Code  Sup- 
plement Sec.  3060-a59;  Cox  v.  CUne,  139  Iowa  128,  131; 
McNight  v.  Parsons,  136  Iowa  390." 

3.  It  is  contended  by  plaintiflf  that  there  was  a  failure 
of  consideration  and  that,  therefore,  parol  evidence  could  be 
introduced  to  show  it.  Their  claim  is  that,  because  the  insur- 
ance company  adjusted  the  loss  in  the  sum  of  $1,505,  but  as  a 
condition  to  payment  demanded  the  return  of  the  policy  for 
cancellation,  there  was  a  failure  of  consideration  as  to  the 
unpaid  portion  of  the  note,  and  that  this  may  be  shown  by 
parol  testimony.  They  say,  also,  that,  as  the  n6te  does  not 
show  the  agreement  which  plaintiflf  testified  to, — i.  e.,  that  in 
case  of  loss  there  should  be  no  further  payments  on  the  note, — 
then  it  was  competent  to  show  the  collateral  agreement,  and 
that  the  collateral  agreement  has  been  performed;  and  they 
cite  some  of  the  cases  heretofore  referred  to.  But,  in  view  of 
our  holding  in  the  first  paragraph  of  the  opinion,  we  deem 
it  unnecessary  to  further  consider  this  point. 

4.  It  is,  perhaps,  unnecessary  to  further  discuss  the 
case,  but  there  is  one  point  that  we  shall  briefly  refer  to,  and 
that  is  that,  even  if  it  be  conceded  that  the  note  shows  the 
6.  Contracts:        agreement  in  its  entirety,  still  the  words  *'suh- 

conmcting°^'      sequent  payments  shall  not  be  deducted  from 
of  terms:  loss**  could  well  mean  to  the  average  layman 

dence:  biiu         that  no  payments  were  to  be  deducted  or  col- 

and  notes.  ^   "^ 
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lected  at  any  time;  that  the  insured  was  to  have  the 
entire  sum  of  the  adjustment;  that  the  policy  would 
be  canceled,  the  note  as  well,  and  that  would  end  all  fur- 
ther liability.  Mr.  Peterson  and  Mr.  Houge  both  testi- 
fied that  that  was  their  understanding  of  the  phrase. 
They  also  testified  that  Mr.  Harty  said  the  same.  The  clause 
was  printed  in  heavy  type.  It  is,  to  say  the  least,  somewhat 
ambiguous,  and  there  may  have  been  a  purpose  in  printing  it 
in  heavy  type.  It  may  well  be  that  the  reason  a  term  policy 
was  unsatisfactory  was  that,  in  case  of  fire,  the  entire  premium 
note  of  $300  would  ultimately  have  to  be  paid;  while  in  an 
annual  premium  policy,  only  the  one  premium  would  have  to 
be  paid,  and  that  this  was  the  objection  made  by  Mr,  Peter- 
son's customers,  and,  to  overcome  this  objection,  defendant 
made  the  note  as  it  appears  in  evidence.  To  the  layman,  it 
could  well  mean  just  what  Mr.  Peterson  and  Mr.  Houge 
thought  it  meant,  so  that  the  clause  could  well  be  considered 
against  the  insurance  company  in  the  way  indicated.  The 
statute.  Section  4617,  Code,  1897,  provides  that: 

''When  the  terms  of  an  agreement  have  been  intended 
in  a  different  sense  by  the  parties  to  it,  that  sense  is  to  pre- 
vail against  either  party  in  which  he  had  reason  to  suppose 
the  other  understood  it." 

Our  conclusion  is  that  the  trial  court  rightly  directed  the 
verdict,  and  the  judgment  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 


John  J.  Larson,  Appellee,  v.  John  E.  Smith  et  al., 
Appellants. 

SPEdFIO  PEBFOBBCANOE:     Ck>]itx«ct8  EnfoiceaUe— OptloiUL     An 

1     option,  on   proper  consideration,   to   a  tenant   to   purchase   the 

leased  premises,  embodied  in  the  written  lease  of  the  premises, 

is  valid  in  law  and  enforceable  in  equity,  if  proper  election  is 

made. 
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VEMDOB  AKD  FUBOHASSB:  Bona  Plde  Purdiaaer— XiMmlfldc^  of 
2  One  In  Poflseaslon.  A  purchaser  of  real  estate  takes  tbe  same 
charged  with  notice  of  the  equities  of  the  person  known  by 
him  to  be  in  possession,  and  is  not,  therefore,  a  bona  fide  pur- 
chaser, especially  when,  before  paying  anything  more  than  a 
nominal  sum,  he  learned  that  the  one  in  possession  had  a  writ- 
ten option  to  buy. 

SPECIFIC  PEBFOBMAKCE:  ContnctB  BnfoiceaUo— EQiittablnMii 
3, 9  —Subsequent  Increase  in  Value.  A  contract  granting  the  right 
to  exercise  an  option  for  the  purchase  of  land  during  a  stated 
period  and  at  a  stated  price,  fair  and  equitable  when  entered 
into,  is  not  rendered  inequitable,  and  therefore  unenforceable,  by 
the  fact  that,  when  the  option  is  exercised,  the  land  had  greatly 
increased  in  value. 

SPECIFIC  PEBFOBlfANGE:    Ftaud— Eridenee.    Evidence  reviewed, 

4  and  h^d  insufficient  to  show  that  an  option  for  the  purchase  of 
land  had  been  obtained  by  fraud. 

OONTBACTS:     Consldeiation— Mutual  Promlmw- Perfomaace.     A 

5  series  of  mutual  promises  constituting  a  complete  written  eon- 
tract,  especially  wfien  followed  by  performance  in  the  order  in 
which  performance  is  due,  manifestly  furnishes  complete  con> 
sideration  for  every  agreement  of  the  contract.  80  held  under  a 
lease  with  usual  covenants,  plus  an  option  in  the  tenant  to  buy. 

LANDLOBD  AND  tEKANT:     Leases— Options  to  Buy— Wlksn  It- 

6  revocable.  An  option  to  buy  land,  definite  as  to  tim^  and  terms, 
contained  in  a  lease,  becomes  irrevocable  on  acceptance  of  the 
terms  of  the  lease,  and  assuredly  after  the  tenant  has  gone  into 
possession  under  the  lease. 

OONTBACTS:    Consideratioii— Mutnal  Promlees— Separation  of  Oon- 

7  sideration.  The  consideration  arising  from  divers  mutual  prom- 
ises, constituting  a  complete  written  contract,  cannot  be  so  sepa- 
rated that  one  of  the  promises  is  deprived  of  all  consideration 
and  all  the  consideration  assigned  to  the  remaining  promises. 

PBINCIPLE  APPLIED:     A  lease,  in  addition  to  the  usual 
covenants  in  regard  to  payment  of  rent,  provided: 

1.  That  it  should  run  for  five  years  from  March  1,  1910. 

2.  That  the  rent  should  be  two  fifths  of  the  grain  and  $2.50 
an  acre  for  pasture  land. 

3.  That  the  landlord  should  furnish  a  portion  of  the  seed. 

4.  That  about  $40  worth  of  tiling  should  be  done  each  year, 
the  tenant  to  haul  the  tile,  board  the  men,  and  fill  the  ditches. 

5.  That  the  tenant  might  buy  the  land  on  named  terms  at 
any  time  prior  to  July  1,  1914. 
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6.  That  the  tenant  should  keep  the  residence  occupied. 

7.  That  the  landlord  should  furnish  materials  for  repairs. 

8.  That  the  tenant  should  do  the  work  on  repairs. 

9.  That  the  landlord  shotdd  pay  for  shelling  his  share  of  the 
corn. 

10.  That  the  tenant  should  pay  all  bills  for  threshing. 

In  June,  1914,  the  tenant  elected  to  huj,  and  made  due  tender. 
Up  to  this  pointy  both  parties  appear  to  have  performed  all 
agreements.  Held,  not  competent  for  the  owner  of  the  land  to 
show  that,  after  all  the  terms  of  the  lease  had  been  fully  agreed 
upon,  the  option  to  buy  was  "just  thrown  in"  as  a  purely 
voluntary  offer — one  without  any  consideration  whatever. 

BVIDENOE:  Parol,  Ab  Affecting  Writing— Contradicting  Written 
8  Option — ^ICerger.  Parol  evidence,  in  the  absence  of  fraud  or 
mistake,  is  inadmissible  to  contradict  the  terms  of  a  written 
contract.  So  held  where  attempt  was  made  to  show  that  the 
terms  of  a  written  option  to  buy  land  were  not  the  terms  which 
the  parties  had  orally  agreed  upon. 

SFSOmo  PEBPOBMAKOE:    Ctontracts  Bnforceabl»->EqnltaUaie« 
3, 9  — 8alMeq:iient  Increase  in  Valne. 

ESTOPPEL:    Equitable  Estopp^t— EviA«nce— SnUlclency.    An  estop- 

10  pel  in  pais  arises  only  by  some  conduct  which  deceives  or  mis- 
leads. Evidence  reviewed,  and  held  insufficient  to  sustain  a  plea 
of  estoppel  to  exercise  an  option  to  buy  land. 

EQUZTT:    Bet«iition  of  Jnrlfldlction— Decree  Beyond  Issaee.    True,  a 

11  court* of  equity,  having  once  acquired  jurisdiction,  has  large  power 
to  retain  it  and  settle  the  entire  controversy  and  end  the  litiga- 
tion; hut  it  must  not  go  beyond  the  ieeues  tendered. 

PRINCIPLE  APPLIED:  Larson  sought  to  exercise  his  writ- 
ten option  to  buy  Smith 's  land.  Smith  refused  to  convey.  Action 
for  specific  performance  followed.  Smith  defended  on  several 
grounds,  among  which  was  that  he  had  sold  the  land  to  Collins. 
Collins  answered  that  he  was  a  good-faith  purchaser,  without 
notice  of  Larson's  right.  Issue  was  thus  joined.  Collins,  before 
80  answering,  had  commenced  an  action  at  law  against  Smith  for 
breach  of  contract  to  sell  the  land,  and  this  was  pending  when 
the  Larson  action  was  tried.  The  court  ordered  Smith  to  convey 
the  land  to  Larson.  In  addition,  the  court  sought  to  adjust  the 
equities  between  Smith  and  Collins  (a)  by  ordering  Smith  to 
cancel  the  papers  received  from  Collins,  (b)  by  ordering  Smith 
to  return  to  Collins  a  $2,000  payment  made  by  Collins,  and  (c) 
by  giving  Collins  a  lien  on  the  amount  going  to  Smith  from 
Larson.  Neither  Smith  nor  Collins  had  prayed  for  an  adjust- 
ment of  their  difficulty,  nor  had  Larson  pleaded  any  matter  justi- 
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tying   such    adjustment.      Held,    the    adjustment    hetween    Smith 
and  Collins  was  beyond  the  jurisdiction  of  the  court. 

SPEOino  PEBFOBMAKOE:  Decree— Natnxe  of  Deed  to  Clear  Title 
12  — Qnltdaim  or  Warranty?  In  an  action  for  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  land,  in  which  plaintiff 
is  successful,  the  court  has  no  right  to  order  a  defendant  who 
has  unsuccessfully  contended  that  he  was  a  good-faith  purchaser 
to  convey  to  plaintijff  his  record  interest  by  warraaUy  deed.  It 
should  be  by  quitclaim. 

Appeal  from  Wright  District  Court. — John  L.  Eambab, 

Judge. 

Satubdat^  March  11,  1916. 

Action  for  the  specific  performance  of  a  contract  between 
plaintiff  and  defendant  Smith  for  the  sale  and  conveyance  of 
real  estate.  Defendant  Collins  was  made  a  party  because  he 
claimed  to  have  purchased  the  land  from  Smith  without  knowl- 
edge of  plaintiff's  contract.  Defendant  Smith  denied  the  exe- 
cution of  the  contract  in  the  form  it  now  appears ;  pleads  that 
it  was  obtained  from  him  through  fraud  and  without  con- 
sideration, and  is  Toid.  Collins  pleaded  his  purchase  of  the 
land  from  Smith  without  notice  of  plaintiff's  claim.  On  these 
issues,  the  cause  was  tried  to  the  court,  resulting  in* a  decree 
for  plaintiff  as  prayed,  and  defendants,  Smith  and  Collins, 
appeal. — Modified  and  Remanded. 

Nagle  &  Nagle,  John  E.  Smith  and  Kenyon,  Kelleher  & 
Price,  for  appellants. 

BirdsaU  &  BirdsaU,  for  appellee. 

Deemer,  J. — ^I.  Plaintiff,  Larson,  is  a  farmer  living  in 
Wright  County,  Iowa,  and  defendant  Smith  was,  at  all  times 
material  to  our  inquiry,  a  resident  of  Somonauk,  Illinois,  and 
defendant  Collins  is  a  resident  of  Webster  County,  Iowa.  In 
September  of  the  year  1909,  Smith  came  to  Iowa  to  find  a 
tenant  for  the  land  in  controversy,  consisting  of  120  acres  in 
Wright  County,  and  induced  plaintiff  to  enter  into  a  contract 
of  lease.    That  agreement  was  reduced  to  writing,  and  signed 
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by  the  parties  on  or  about  September  8th,  and  was  for  the 
term  of  five  years  from  and  after  March  1,  1910,  and  the 
rental  agreed  upon  was  two  fifths  of  the  com  and  grain  raised 
npon  the  land,  and  $2.50  in  cash  annually  for  all  the  hay 
and  pasture  land.  Smith  was  to  furnish  some  of  the  seed 
for  the  land  and  also  to  do  from  $30  to  $40  worth  of  tiling  each 
year,  Larson  to  haul  the  tile,  board  the  men  and  fill  the  ditches. 
The  lease  contained  the  usual  coyenants  and  stipulations 
regarding  the  payment  of  rent,  etc.,  and  concluded  as  follows : 

Smith  ''hereby  agrees  with  said  Larson  that  he  may  pur- 
chase the  above  described  land  at  any  time  before  July  1, 
1914,  on  the  following  terms:  The  purchase  price  to  be  $75 
per  acre,  of  which  $1,500  is  to  be  a  cash  payment,  and  for  the 
balance  of  the  purchase  price.  Smith  will  accept  a  note  draw- 
ing four  per  cent,  interest  per  annum,  payable  annually,  same 
to  be  secured  by  a  mortj^ge  on  the  above  described  land,  said 
mortgage  to  be  a  first  tKn.  Said  note  to  run  for  not  to  exceed 
seven  years.  Said  Larson  agrees  to  see  that  the  house  on  the 
above  described  land  is  occupied  by  a  good,  desirable  tenant 
at  least  10  months  of  each  year  this  lease  is  to  run,  and  for 
the  full  term  if  possible.  Said  Smith  agrees  to  furnish  posts, 
wires  and  staples  for  repair  of  fences  and  material  for  other 
ordinary  repairs,  and  Larson  agrees  to  do  such  work  free  of 
charge.  Smith  agrees  to  pay  the  bill  for  shelling  his  share  of 
com,  but  Larson  is  to  pay  all  threshing  bills." 

This  lease  was  duly  acknowledged  by  the  parties,  but  was 
not  recorded  until  June  26,  1914.  On  March  1,  1910,  plaintiff 
went  into  the  possession  of  the  property  under  this  lease,  and 
was  in  possession  thereof  at  the  time  this  action  was  com- 
menced. Down  to  the  time  of  the  commencement  of  the  suit, 
plaintiff  had  performed  all  the  conditions  of  the  lease  on  his 
part,  and  defendant  Smith  was  satisfied  therewith.  On  June 
3,  1914,  Larson  went  with  his  attorney  to  Illinois  to  see  Smith, 
for  the  purpose  of  enforcing  his  option  to  buy,  and  there  made 
the  necessary  tender  to  Smith  and  demanded  a  deed  in  accord 
with  the  stipulations  in  the  lease.    Smith  refused  to  perform, 
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claiming  that  he  had  fixed  the  price  for  the  land  at  too  low  a 
figure,  and  that  he  had  already  disposed  of  it  to  his  codefend- 
ant,  Collins,  for  $100  an  acre.  Within  a  few  days,  plaintiff 
served  Smith  with  a  written  notice  of  his  election,  and  tendered 
him  the  money,  note  and  mortgage  called  for  by  the  contract. 
Smith  refused  to  receive  it,  and  the  tender  has  been  kept  good 
by  a  deposit  with  the  clerk  of  the  courts.  Defendant  Collins, 
who  is  a  real  estate  agent,  in  some  manner  heard  that  the  land 
could  be  purchased,  and  in  the  fall  of  the  year  1913,  he  went 
to  Illinois  to  see  the  owner,  Smith,  and  on  September  15,  1913, 
he  entered  into  a  written  contract  for  the  purchase  of  the  land, 
paying  $50  down  when  the  contract  was  signed.  This  agree- 
ment reads  as  follows : 

*'Somonauk,  111.,  Sept.  15,  1913. 
**I  hereby  agree  to  sell  my  farfc  of  120  acres  to  M.  J. 
Collins  of  Clare,  Iowa,  for  $100  per  ^e,  subject  to  terms  as 
follows:  $50  cash,  $2,000  Mch.  1-14,  the  balance  of  purchase 
money  to  run  10  years  with  interest  at  5%.  Interest  payable 
annually.  Optional  payments,  any  or  all  at  any  time,  or  not 
any  for  full  term  of  10  years.  Said  lands  situated  as  follows: 
B  Va  of  SW  i>4  &  SB  14  of  NW  14,  Sec.  2,  Twp.  92,  Range  25 
West  5  P.  M.,  Wright  Co.,  Iowa. 

''John  E.Smith. 

''M.  J.  Collins." 

Collins  knew  that  a  tenant  was  in  possession  of  the  prem- 
ises which  he  purchased,  and  was  afterwards,  and  before  the 
payment  of  any  part  of  the  purchase  price  except  the  $50, 
shown  a  copy  of  the  plaintiff's  lease  which  contained  the  option 
to  purchase.  In  the  latter  part  of  March  of  the  year  1914, 
Collins  made  a  deposit  with  a  bank  in  Sompnauk,  Illinois,  of 
$2,000  to  be  paid  to  Smith  on  delivery  of  deed  and  abstract 
covering  the  land  in  controversy,  and  also,  as  we  understand 
it,  offered  to  make  a  note,  or  notes,  and  mortgages  to  comply 
with  the  terms  of  his  agreement  with  Smith,  and  Smith  made  a 
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deed  to  the  lands  running  to  Collins,  which  excepted  from  the 
covenants  ''a  lease  of  the  premises  held  by  tenant  now  in  pos- 
session." Smith  claimed  that  this  was  in  accord  with  the 
original  agreement,  but  Collins,  through  his  attorneys,  objected 
to  this  clause ;  yet  they  finally  agreed  to  accept  it.  The  papers 
had  not  changed  hands  at  the  time  this  action  was  commenced, 
and  Collins  had  actual  notice  of  the  option  written  in  plain- 
tiflf's  lease  in  November  of  the  year  1913,  before  he  had  paid 
any  of  the  purchase  price  except  the  $50  in  cash.  There  is 
some  dispute  in  the  testimony  regarding  the  value  of  the  land 
at  the  time  the  option  was  granted,  but  the  decided  weight  of 
the  testimony  is  that  it  was  not  worth  more  than  $75  an  acre. 
It  was  wet  and  covered  with  ponds  at  that  time,  and  has  since 
been  partially  drained,  having  been  included  in  a  drainage 
district  and  taxed  for  its  part  of  the  expense  thereof.  It  rose 
rapidly  in  value  after  the  year  1910,  and  in  1913,  is  said  to 
have  been  worth  from  $100  to  $115  an  acre,  and  in  1914,  from 
$120  to  $125.  These  are  outside  figures,  but  they  demonstrate 
that,  on  account  of  the  improved  condition  of  the  lands  them- 
selves and  the  extraordinary  rise  in  value  common  to  all  Iowa 
lands,  there  was  an  increase  in  value  of  approximately  $45 
to  $50  an  acre  during  the  period  called  for  by  plaintiff's 
option.  Collins  did  not  pay  the  outside  price  when  he  pur- 
chased; and  during  the  year  thereafter,  the  l^nd  increased 
from  $10  to  $15  an  acre  in  value.  Smith  is  the  man  whose 
judgment  seems  to  have  been  bad,  if  he  made  the  deals  which 
are  here  in  controversy.  In  this  state  of  the  record,  it  seems 
clear  that,  as  between  plaintiff  and  the  defendants,  plaintiff  is 
entitled  to  the  relief  demanded  by  him.  On 
■  fomancb:  "  the  face  of  it,  the  option  was  good ;  and  when 
enforceable:       plaintiff  elected  to  enforce  it,  assuming  that 

options.  •      .       r       , 

he  did  all  that  was  required  of  him  in  the 
matter  of  making  tender,  he  was  entitled  to  a  specific  per- 
formance of  the  agreement.    Such  an  option  is  valid  in  law 
and  enforceable  in  equity,  if  proper  election  is  made.    King  v. 
Vol.  1741a.— 40 
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Radb,  123  Iowa  632;  Crawford  v.  Paine,  19  Iowa  172,  176; 
Ooadpasier  v.' Porter,  11  Iowa  161,  162;  Butler  v.  Threlkeld, 
117  Iowa  116.     When  Collins  purchased,  he  was  told  that 
Larson  was  in  possession  of  the  land,  as  he  in 
^*  POTCHAsmr        ^^^^  ^*^»  ^^^  before  paying  anything  more 
SaM?fki?o"wi.   than  the  $50  to  bind  the  bargain,  he  was 
i^poasession.      shown  a  copy  of  the  lease  which  contained 
the  option  under  which  plaintiff  is  now  claim- 
ing.   At  best,  he  was  only  a  purchaser  to  the  extent  of  the  $50 
paid ;  and  as  he  has  not  parted  with  his  $2,000,  and  the  mort- 
gage to  secure  the  balance  has  not  been 'delivered,  or  the  deed 
to  Collins  delivered,  the  commencement  of  this  action  was 
notice  to  him;  so  that  he  is  not  a  good-faith  purchaser  and 
entitled  to  protection  as  such.    Phillips  v.  Blair,  38  Iowa  649 ; 
Murphy  v.  Anderson,  (Minn.)  150  N.  W.  387. 

We  may  also,  in  this  connection,  dispose  of  the  claim  that 

the  option  contract  was  so  inequitable  that  it  should  not  be 

enforced  in  equity.    This  matter  is  to  be  determined  not  as 

of  the  date  when  it  was  finally  exercised,  but 

s.  spBciFiGPBB-      upon  the  situation  as  it  existed  when  the 

contractB  contract  was  entered  into.    The  future  could 

enforceable : 

subswient" "  ^^^  ^®^  ^  f oretold.  It  was  reasonable  to  sup- 
vaSu^^*"  pose  that  lands  would  continue  to  advance, 
but  no  one  could  know  that  to  a  certainty. 
Of  course,  the  plaintiff  took  no  chances  under  the  contract, 
but  that  was  one  of  the  reasons  why  he  did  not  enter  into  a 
binding  contract  to  purchase.  Smith  may  have  made  a  mis- 
take in  judgment  in  granting  so  long  an  option,  and  in  the 
character  of  the  contract  he  was  willing  to  make  regarding  the 
payment  of  the  consideration;  but  if  not  induced  by  fraud 
or  without  consideration,  these  circumstances,  are  not  suffi- 
cient to  justify  a  court  in  refusing  specific  performance. 
The  optionee  is  entitled  to  the  rise  in  value  of  the  lands.  King 
V.  Raab,  supra;  Peterson  v.  Chase,  (Wis.)  91  N.  W.  687; 
Anderson  v.  Anderson,  (111.)  24  A.  &  E.  Ann.  Cases  556,  and 
cases  cited. 
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II.  By  this  process  of  elimination,  we  are  brought  down 
to  the  real  issues  in  the  case:  (1)  Was  the  option  contract 
secured  by  the  fraud  of  Larson?  (2)  Was  it  without  consid- 
eration ? 

Upon  the  first  proposition,  defendant  Smith,  while  admit- 
ting that  he  had  some  talk  with  Larson  about  an  option  and 
really  agreed  to  give  him  one  for  a  limited  time,  and  while 
admitting  that  he  signed  the  lease  in  which 
*•  toSanct^"      *^®  option  appears,  testified  that,  when  it  was 
evld^ce.  ^^^d  OYcr  to  him  before  he  signed,  this  clause 

was  omitted,  and  that  he  signed  the  same  with- 
out knowing  that  it  contained  an  option  clause.  The  lease 
was  executed  in  duplicate  and  both  copies  are  before  us.  A 
mere  inspection  thereof  shows  that  the  option  clause  must 
have  been  in  it  at  the  time  it  was  signed,  and  that  it  has  not 
been  added  since  its  execution.  True,  defendant  says  he  did 
not  receive  a  copy  of  the  lease  at  the  time  of  signing,  and 
that  the  copy  in  evidence  is  the  one  sent  to  Collins,  and  we 
may  accept  that  explanation  as  true;  but  it  is,  nevertheless, 
the  fact  that  the  option  clause  must  have  been  in  the  lease  at 
the  time  he  signed  it,  although  he  says  that,  in  his  negotia- 
tions with  Larson  before  the  lease  was  signed,  he  agreed  to 
give  him  an  option  for  two  years,  or  until  March  1,  1911. 
Strange  it  is  that,  if  nothing  was  read  to  him  from  the  lease 
regarding  an  option,  he  did  not  speak  of  it  before  signing.  To 
escape  the  consequences  of  his  neglect  in  signing  the  lease,  he 
says  that  he  is  nearsighted;  that  it  was  dark  when  he  was 
called  upon  to  sign ;  and  that  he  relied  upon  the  scrivener,  a 
banker,  who  drew  it,  to  read  it  to  him ;  and  that  this  banker 
did  not  read  this  or  any  option  clause  or  other  clause  of  like 
character.  He  admits,  however,  that  both  he  and  Larson  told 
the  banker  the  terms  of  the  lease,  and  says  that  he  did  tell 
Larson  that  he  could  have  a  two-year  option  to  purchase  the 
land  for  the  price  of  $75  an  acre,. and  upon  substantially  the 
terms  stated  in  the  contract,  and  that  he  shook  hands  with 
Larson  on  the  proposition.    The  banker  was  called  as  a  wit- 
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nes8  and  testified  positively  that  he  read  to  Smith  the  type- 
written part  of  the  lease,  the  option  clause  being  one  of  the  | 
many  parts  thereof,  and  all  agree  that  the  banker  knew  noth^ 
ing  of  the  terms  of  the  lease  until  he  was  called  upon  to  draw  ! 
it,  and  that  these  terms  were  stated  to  him  by  either  Larson            | 
or  Smith  in  the  presence  of  the  three,  at  the  time  the  banker 
wrote  the  same  on  the  typewriter;  so  that  we  must  find  that 
this  option  clause  was  in  the  lease  at  the  time  it  was  signed, 
and  that  no  fraud  or  deceit  was  practiced  upon  Smith  at  the  j 
time  of  signing,  or  at  any  other.    Smith  says,  also,  that  he  I 
signed  but  one  copy;  whereas  it  is  apparent  that,  no  matter  | 
who  took  the  copy,  there  were  two  copies  made  at  the  same 
time,  and  that  Smith  signed  both.    Again,  wh'en  he  was  called 
upon  to  perform  the  option  after  he  knew  of  the  option  clause, 
he  did  not  plant  his  refusal  to  perform  on  the  ground  that 
there  was  no  contract,  but  simply  on  the  ground  that  he  had 
agreed  to  sell  the  land  too  cheap,  and  that  he  had  sold  it  to 
another  at  $100  an  acre.    Moreover,  Smith  was  out  to  see  the 
land  in  the  year  1912,  and,  according  to  Larson's  testimony, 
was  told  at  that  time  of  the  option  contract,  and  he  (Smith) 
said  he  remembered  it.    This  was  at  a  time  when  there  was 
some  discussion  regarding  the  tiling  of  the  land,  and  was 
not  an  unnatural  circumstance.    Indeed,  Smith  does  not  deny 
it  in  his  testimony.    The  only  thing  in  the  whole  record  throw- 
ing any  discredit  on  plaintiff's  claim  is  a  letter  written  in 
his  name  to  defendant  Smith,  under  date  of  May  20,  1914,  as 
follows : 

''As  this  is  the  last  year  I  got  your  land,  I  would  like 
to  know  if  you  would  rent  it  to  me  again,  or  if  you  hold  it 
for  sale,  I  will  buy  it  if  your  terms  are  reasonable.  Will 
you  please  inform  me  right  away,  or  as  soon  as  possible?  I 
would  like  to  make  a  deal  with  you,  one  way  or  the  other." 

This  letter,  by  whomsoever  sent,  was  received  by  Smith 
and  he  replied  as  follows : 

**In  reply  to  your  letter,  will  say  I  have  sold  the  farm 
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to  Mr.  Collins,  of  Fort  Dodge.  You  can  probably  rent  or 
buy  from  him.  How  about  the  rent  for  last  yearf  I  have 
not  received  anything  so  far.  If  Mr.  Weber  has  the  money, 
please  see  him  and  tell  him  to  send  it  to  me  at  once.  Also 
send  me  tax  receipt." 

The  body  of  this  letter,  of  date  May  20th,  was  evidently 
not  written  by  Larson,  and  he  says  it  was  done  without  his 
knowledge  or  consent  by  his  sixteen-year-old  son,  and  that  he 
knew  nothing  of  it  until  the  answer  came.  He  admits  that  it 
was  sent  in  an  envelope  addressed  to  Smith  at  his  proper  post 
office,  and  that  he  wrote  the  name  and  address  on  the  envelope, 
which  he  sajrs  he  obtained  of  the  banker  for  the  purpose  of 
writing  to  ascertain  whether  or  not  the  rumor  that  he  (Smith) 
had  sold  the  land  was  true ;  and  that  his  son  must  have  used 
this  envelope  when  he  wrote  the  unauthorized  letter.  This 
circumstance  is,  of  course,  peculiar;  but  it  is  also  to  be  said  in 
support  of  Larson  that  if  he  had  time  to  write  the  address 
and  direct  the  terms  of  the  letter,  he  must  also  have  had  time 
to  write  the  letter  himself,  rather  than  to  dictate  it  to  his  son. 
It  was  signed  in  the  name  of  Larson,  so  that  there  was  no 
attempt  to  dissemble  here.  Larson  knew  at  that  time  that 
Smith  either  had  sold  or  was  attempting  to  sell  the  land; 
and  immediately  upon  getting  the  letter  from  Smith  in  answer 
to  the  one  from  the  son,  he  made  preparations  to  carry  out  his 
option,  which  would  not  expire  until  July  of  that  year.  It  is 
doubtless  true  that  the  boy,  without  knowing  the  full  terms  of 
the  lease,  but  having  knowledge  as  to  when  it  would  expire, 
became  officious  in  the  matter  and  wrote  the  letter  of  his  own 
accord,  thinking  to  benefit  his  father  in  some  way ;  for  he  (the 
boy)  was  anxious  to  have  the  lease  renewed,  or  to  have  his 
father  purchase  the  land.  But  whatever  the  truth  about  this, 
it  is  not  sufficient,  under  this  record,  to  overcome  the  testimony 
offered  by  the  documents  and  by  the  testimony  of  a  wholly 
disinterested  witness.  Some  claim  is  made  that  the  banker 
became  interested  in  making  a  profit  from  the  sale.    There  is 
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no  testimony  to  sustain  this  contention,  although  the  banker 
did  let  Larson  have  the  money  to  make  a  tender  to  Smith, 
without  taking  any  security.  There  is  not  sufficient  testimony 
to  justify  a  conclusion  of  fraud,  sharp  practice  or  deceit. 

III.    As  to  the  consideration.    The  lease  was  in  writing 
and,  of  course,  a  consideration  is  implied.    In  addition,  Lar- 
son took  an  absolute  lease  of  the  land  for  the  term  of  five  years, 
and   agreed   to   pay   the   rentals   heretofore 
^'  SnSderaSon:    stated  and  to  perform  the  other  covenants 
S^^^SlrT^"™'      of  the  lease  to  be  performed  for  the  entire  | 

formance.  term.     He  entered  into  possession  and  com- 

plied with  all  of  the  terms  of  the  lease  down  to  the  time  he 
exercised  his  option  to  purchase.  Surely,  these  things  are  a 
sufficient  consideration  for  Smith's  agreements,  among  which 
was  the  option  to  purchase.    After  acceptance  of  the  terms  of  ! 

the  lease,  and  surely  af tev  entering  into  pos- 
6.  LANDLORD  session  of  the  land,  if  not  before,  the  option 

andtbnant:  '  '  ^ 

tianTto  buy :  ^^  purchase  became  irrevocable.  King  t?.  Baab, 
wh^  irrevoi.  ^^^^^ .  j^  ^^  Hwiier,  1  Edw.  Ch.  1 ;  Souffrain 
V.  McDonald,  27  Ind.  269 ;  Johnston  v.  Wads- 
worth,  (Ore.)  34  Pac.  13 ;  Hall  v.  Center,  40  Cal.  63 ;  Myers  v. 
Stone,  128  Iowa  10;  Gustin  v.  Union  School  Dist.,  (Mich.)  54 
N.  W.  156;  Clason  v.  Bailey,  14  Johns.  (N.  Y.)  484;  Breen  v. 
Mayne,  141  Iowa  399;  Horga/n  v.  BusseU,  (N.  D.)  43  L.  R.  A. 
(N.  S.)  1150. 

But  it  is  contended  for  appellant  Smith  that  this  option, 
even  if  granted,  was  a  mere  gratuity,  made  or  offered  to  Lar- 
son after  all  the  other  terms  of  the  lease  had  been  agreed  upon, 
and  that,  had  it  been  inserted  in  the  lease  with 
^'  SmaTderaUon:     ^^®  knowledge  and  consent,  he  is  not  bound 
iSe8?JepIr""     thereby,  because  it  was  unsupported  by  any  I 

sideratfon.'         consideration  whatever.    In  disposing  of  this  j 

contention,  we  must  assume  that  the  lease  | 

was  in  its  present  form  when  read  over  to  Smith,  and  that  he  \ 

signed  it  with  full  knowledge  of  its  contents.     Counsel  for 
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appellants  cite  us  to  Dams  v.  Petty,  48  S.  W.  944,  an  opinion 
by  the  Supreme  Court  of  Missouri,  in  support  of  this  conten- 
tion of  no  consideration.  It  is  true  that,  under  the  peculiar 
facts  of  that  case,  the  court  held  that  there  was  no  considera- 
tion for  the  option ;  but  the  main  stress  is  put  upon  laches  of 
the  optionee  and  his  abandonment  of  the  option,  in  addition 
to  equities  arising  in  the  optionor,  due  to  very  large  improve- 
ments upon  the  property  optioned.  Here  there  was  no  aban- 
donment of  the  option, — ^no  laches, — for  the  term  for  which 
it  was  granted  had  not  expired;  whereas,  in  the  cited  case, 
no  term  was  fixed  for  the  exercise  of  the  option,  and  the 
conduct  of  the  optionee  was  such  as  to  indicate. that  he  had 
wholly  abandoned  his  purpose  to  take  the  property  under  the 
option,  and  did  not  conclude  to  take  it  until  fiye  or  six  years 
after  the  option  had  terminated  as  to  time,  and  then  sought 
to  take  advantage  of  it  because  of  a  wholly  unexpected  and 
sudden  increase  in  the  value  of  the  property  optioned.  Of 
course,  a  voluntary  option  not  based  upon  a  consideration 
cannot  be  specifically  enforced.  Litz  v.  Ooasling,  (Ky.)  19 
S.  W.  527,  528  (21  L.  R.  A.  127),  and  many  cases  cited.  But 
the  difficulty  lies  in  determining  whether  or  not  the  partic- 
ular option  sought  to  be  enforced  is  without  consideration. 
Here  it  was  one  of  the  conditions  of  the  lease  and  formed  an 
indivisible  part  thereof.  It  was  agreed  to  when  the  terms  of 
the  lease  were  stated  to  the  scrivener,  and  inserted  before 
signing.  Is  it  permissible  now  to  show  that  the  matter  was 
not  talked  about  until  the  scrivener  was 
8-  ^of^^,  called  upon  to  act,  or,  if  considered,  it  was  a 
i^Vcontra-"  ^^^c  voluntary  offer  of  the  lessor,  after  the 
ten^option :'"  othcr  terms  were  agreed  upon,  or  that  it  was 
mergrer.  ^^^  ^^  j^.^^  ^^  Option  agreed  upon  in  their 

oral  negotiations  leading  up  to  the  lease?  Is  this  sort  of  testi- 
mony admissible  in  the  absence  of  a  plea  of  fraud  or  mistake 
in  the  writing  of  the  lease  ?  We  think  it  clear  that,  if  we  are  to 
observe  well  settled  rules  of  law,  such  testimony  is  not  admis- 
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sible  on  the  simple  plea  of  no  consideration  for  that  part  of 
the  lease  granting  the  option.  When  a  written  contract  is 
executed  between  parties,  the  universal  rule  is  that  all  prior 
negotiations  are  merged  therein  and,  in  the  absence  of  fraud 
or  mistake,  this  written  contract  becomes  the  absolute,  sole  and 
only  proof  of  the  agreements  between  them.  To  permit  one 
to  defeat  any  of  the  stipulations  therein  by  showing  that 
they  were  voluntarily  inserted  and  were  not  regarded  by  him 
as  an  essential  part  of  the  contract  would  effectually  under- 
mine and  destroy  the  parol  evidence  rule.  See  2  Elliott  on 
Contracts,  Sees.  1620,  1621 ;  Gelpcke  v.  Blake,  19  Iowa  263. 
The  consideration  for  the  instrument  and  for  the  mutual 
promises  therein  contained  are  clearly  stated  and  not  subject 
to  change  by  parol  testimony.  2  Elliott  on  Contracts,  Sec. 
1642,  and  cases  cited.  Even  were  there  an  exception  to  this 
rule,  as  indicated  by  the  Missouri  Supreme  Court,  it  would  not 
apply  here ;  for  it  is  admitted  that  Smith,  in  the  negotiations 
between  him  and  Larson  before  the  execution  of  the  lease, 
brought  up  the  matter  of  selling  the  land  and  that  he  told 
him  (Larson) : 

''That  I  was  willing  to  sell  at  $75  an  acre,  $1,500  cash, 
the  balance  six  or  seven  years,  5%.  He  was  only  to  have  that 
option  for  two  years.  We  merely  shook  hands  on  it.  .  .  . 
I  gave  Larson  two  years  in  which  to  buy  the  land.  That 
would  be  two  years  from  the  1st  of  March,  1909 ;  that  would 
be  March  1,  1911.  The  lease  was  made  in  the  fall  of  1909.  I 
told  him,  *I  will  give  you  one  year,  or  I  will  give  you  two 
years,  until  March  1, 1911.'  " 

Larson  testified: 

**I  would  not  have  bought  the  land  at  that  time  for  $75. 
I  did  consider  that  the  option  on  the  land  was  of  some  value  at 
that  time.  I  considered  that  the  price  was  $15  an  acre  higher 
than  the  land  was  worth.  Land  had  been  going  up  all  the 
time,  and  I  knew  it  would  go  up.  I  believe  I  counted  on  its 
going  up,  so  that  the  option  would  become  valuable.*' 

When  the  terms  of  the  lease  were  given  to  the  banker, 
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Weber,  this  option  was  stated  as  a  part  thereof,  and  it  was 
embodied  in  the  lease  before  it  was  signed. 
Manifestly,  there  was  a  consideration  for  it, 

9.  Specific  per- 

pormancb:         and,  under  well  settled  rules,  it  cannot  be 

contracts  en-  '  ' 

eqiStabieiiess:  eliminated  from  the  lease  as  an  entirely  dis- 
fnCT^^kf  tinct  and  divisible  part  of  the  contract  and 
value.  j^^j^   ^  j^   purely  voluntary   and  without 

consideration. 

It  is  argued,  however,  that  the  contract  was  an  improvi- 
dent one  and  that  it  should  not  be  specifically  enforced.  As 
already  observed,  the  only  evidence  of  improvidence,  except 
in  the  terms  of  the  option,  is  that  the  land  rapidly  increased 
in  value — a  matter  which  could  not  have  been  foretold — and 
that  the  term  of  the  option  was  too  long.  The  exact  claim  is 
that  it  was  a  bad  bargain.  This  fact  alone  is  not  suflScient  to 
justify  a  court  of  equity  in  refusing  specific  performance. 
Pomeroy  on  Equitable  Remedies,  Sec.  789 ;  Frwnklm  Tel.  Co. 
V.  Hafrison,  145  U.  S.  459;  Ycmng  v.  Wright,  4  Wis.  163;  Lee 
V.  Kirhy,  104  Mass.  420;  Ready  v.  Noakes,  29  N.  J.  Eq.  497; 
Sweeney  v.  O'EorOy  43  Iowa  34,  39.  The  reason  for  this  is  that 
courts  do  not  undertake  to  make  or  revise  contracts  entered 
into  by  parties  competent  to  contract;  and  as  a  rule,  one  is 
entitled  to  the  benefits  of  his  bargain.  However,  if  there  be 
any  proof  of  unfairness  or  deceit  or  of  the  taking  of  an  undue 
advantage  of  one  who,  by  reason  of  his  infirmities  of  mind,  is 
led  into  a  bad  bargain,  a  court  of  equity  will  refuse  to  enforce  • 
it,  and  remand  the  parties  to  an  action  at  law.  Ross  v,  Ross, 
148  Iowa  729 ;  Lucas  v.  Barrett,  1  G.  Gr.  510 ;  Moetzel  v.  Koch, 
122  Iowa  196 ;  Schneider  v.  Schneider,  125  Iowa  1 ;  New  York 
Brokerage  Co.  v.  Wharton,  143  Iowa  61.  We  find  no  evidence 
of  any  unfairness  or  of  anything  on  the  part  of  Larson  indi- 
cating an  intent  to  deceive  Smith  or  to  take  advantage  of  any 
infirmities  he  may  have  labored  under,  and  there  is  no  claim 
that  Smith  was  not  perfectly  competent  to  transact  his 
business. 

IV.    While  estoppel  and  laches  are  pleaded,  we  see  no 
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evidence  of  either.     Larson  exercised  his  option  apparently 

in  good  faith,  within  the  time  given  him  by  the  lease,  and  he 

did  nothing  to  deceive  or  mislead  Smith.    In 

'  eouuabie '        the  year  1912,  he  called  Smith's  attenticm  to 

estoppel : 

evidence:  the  Contract,  and  he  (Smith)  did  not  deny  it, 

sumclency. 

but  in  fact  admitted  that  he  remembered  it. 
They  were  then  talking  about  the  value  of  the  land,  and  Lar- 
son did  nothing  to  indicate  that  he  did  not  intend  to  exercise 
his  option  within  the  time  limit ;  at  least  said  nothing  before 
Smith  sold  to  Collins  which  should  be  treated  as  an  estoppel. 
Even  had  the  letter  Larson's  boy  wrote  to  Smith  been  with 
authority,  this  was  after  Collins  had  purchased  the  land.  The 
essential  elements  of  an  estoppel  are  wanting. 

V.  The  decree  protected  Smith,  in  that  it  required  plain- 
tiff to  pay  him  $500  for  permanent  improvements  made  since 
the  execution  of  the  lease,  and  also  required  Larson  to  take  the 

land  subject  to  the  drainage  tax  assessment, 
*  tenuStf of  *"      and  further  required  him  to  pay  the  taxes  on 

iurifldlctlon :         ,       ,       ,    •         ,  ^^^  <       m^  •     jt.^^^ 

decree  beyond    the  land  for  the  year  1914.     This  $500  was 

iasuea. 

ample  to  take  care  of  all  expenditures  made 
by  Smith  upon  the  land  after  the  making  of  the  lease.  The 
decree  also  provided : 

**The  court  further  finds  that  in  adjusting  the  equities 
between  all  parties  hereto  that  the  defendant,  John  E.  Smith, 
should  return  and  repay  to  M.  J.  Collins  the  $2,000  paid  by 
him  upon  his  contract  of  purchase  and  return  to  him  the  note 
and  mortgage  made  in  pursuance  thereof,  and  that  said  mort- 
gage should  be  cancelled  of  record,  and  discharged  and  released 
as  a  lien  upon  said  land.  .  .  .  And  it  is  ordered  and  ad- 
judged that  if  said  plaintiff,  within  fifteen  days  from  the 
date  of  this  decree,  deposit  the  said  sum  of  $500  with  the 
clerk  of  this  court,  as  above  provided,  then  the  defendants, 
John  E.  Smith  and  M.  J.  Collins,  shall,  within  thirty  days 
from  the  date  hereof,  execute  and  deliver  to  the  said  plaintiff, 
John  J.  Larson,  or  deposit  with  the  clerk  of  this  court  for 
his  use,  a  good  and  sufficient  deed  or  deeds,  conveying  the 
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said  real  estate  to  the  said  John  J.  Larson,  free  from  en- 
cumbrance, except  the  taxes  for  1914,  and  the  drainage  assess- 
ments existing  against  said  land,  and  in  the  event  that  they, 
or  either  of  them,  fail  to  do  so,  then  B.  A.  Banks  is  hereby 
appointed  a  commissioner  to  make  said  deeds  in  their  name 
or  names  and  he  is  hereby  authorized  and  empowered  so  to  do. 
It  is  further  ordered,  adjudged  and  decreed  that  the  said 
John  E.  Smith  cancel,  release  and  discharge  of  record  the 
mortgage  made  to  him  by  M.  J.  Collins,  and  now  appearing 
of  record  in  Wright  County,  within  thirty  days  from  the 
entry  of  this  decree,  provided  the  plaintiff  shall  deposit  the 
additional  $500  hereinbefore  provided  for,  and  if  he  fail  to 
cancel  and  discharge  said  mortgage,  then  the  clerk  of  this 
court  is  hereby  appointed,  empowered  and  directed  to  do  so 
by  proper  entry  upon  the  margin  of  the  record  of  said  mort- 
gage. It  is  further  ordered  that  the  defendant,  M.  J.  Collins, 
be,  and  he  is  hereby,  given  a  lien  upon  all  the  money  deposited 
with  the  clerk  of  this  court,  and  upon  the  note  and  mortgage 
of  $7,500  deposited  by  plaintiff  with  said  clerk,  to  secure 
to  him  the  return  of  the  $2,000  paid  by  him  to  the  said  John 
E.  Smith,  and  the  return  to  him  of  his  said  note  and  mortgage 
executed  by  him  to  the  said  Smith." 

Defendant  Collins,  who  took  a  separate  appeal,  com- 
plains of  this  decree  so  far  as  it  affects  him.    Under  the  issues 
presented  by  plaintiff,  we  think  the  trial  court  was  entirely 
justified  in  entering  a  decree  cancelling  the 
12.  sptcificper.     mortgage  made  by  Collins  to  Smith,  and  that 

VORMANCB  l 

natureof  ^*  ^^  *^  justified  in  requiring  Collins  to 

titte:*quit^'*     make  a  deed  of  the  land  to  plaintiff;  but  this 

warranty.         d^^d  should  uot  bc  a  warranty  one,  for  to 

that,  plaintiff  was  not  entitled.    At  best,  he 

was  entitled  to  a  quitclaim  deed  from  Collins,  although  a 

decree  quieting  plaintiff's. title  as  against  Collins  would  have 

been  quite  as  effective.    As  to  that  part  of  the  decree  settling 

the  equities  between  Collins  and  Smith,  serious  complaint  is 

made;  for  it  is  said  not  to  be  within  the  issues  tendered  or 
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covered  by  the  prayer  of  the  petition  or  any  other  pleadings 
filed  in  the  case.  It  also  appears  that,  before  Collins  answered 
in  this  case,  he  had  commenced  an  independent  action  at  law 
against  Smith  for  breach  of  his  contract,  which  was  pending 
when  this  case  was  determined ;  and  he  is  entitled  to  have  that 
case  tried,  and  not  prejudged  in  this  action.  There  was  no 
issue  tendered  as  between  Smith  and  Collins,  and  no  prayer 
in  the  pleadings  filed  by  either  for  an  adjustment  of  their 
matters;  nor  did  the  plaintiff  present  any  issue  which  gave 
either  of  these  parties  any  license  to  claim  that  the  equities 
between  them  should  be  adjusted  upon  this  hearing.  Doubt- 
less this  was  for  the  reason  that  there  was  a  suit  pending 
between  them  at  the  time  they  filed  their  pleadings  in  this 
case,  in  which  issues  were  tendered  as  to  their  respective 
rights.  They  might  doubtless  have  waived  this  and  submitted 
issues  which  would  have  justified  the  trial  court  in  settling 
their  rights  and  equities ;  but  as  they  did  not  do  so,  the  court 
acted  in  excess  of  its  jurisdiction,  and  that  part  of  the  decree 
cannot  be  sustained.  There  was  nothing  for  the  court  to  do 
in  this  case  but  to  settle  the  right  and  equities  as  between 
plaintiff  and  the  defendants,  Smith  and  Collins,  without  in- 
dicating any  views  as  to  the  rights  and  equities  between  Col- 
lins and  Smith,  in  the  event  it  found  for  plaintiff.  In  these 
respects,  the  decree  should  be  modified,  and  the  cause  must 
be  remanded  for  that  purpose. — Modified  and  Remanded, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


M.  H.  NEwaraa,  Appellee,  v.  William  C.  Black  et  al..  Appel- 
lants, Joseph  J.  Reilly  et  al..  Defendants; 

LIMITATION  OF  ACTIONS:     Mdrtgagas— Twonty-Teu-Old  Mort- 
1    gage»— Noniesldence  of  Mortgagor— Effect.     An  action  to  en- 
force a  real  estate  mortgage,  even  thongh  in  fact  unpaid,  ia 
barred,  regardless  of  the  nonresidence  of  the  mortgagor,  when- 
ever it  appears: 
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1.  That  20  years  have  elapsed  from  the  record  date  thereof. 

2.  That  10  years  have  elapsed  since  the  record  date  of  matur- 
ity. 

3.  That  no  extension  of  maturity  has  been  filed  or  noted  on 
the  marginal  record.     (Sec.  3447-0,  Code  Supp.,  1913.) 

Arguendo,  it  is  stated  that  the  same  rule  would  govern  in  case 
of  insanity  or  minority. 

STATUTES:    Constmction— Bemedial  Statutes— Principles.    The  fol- 

2  .lowing  principles  of  statutory  construction  are  recognized  and 

applied: 

1.  To  consider  the  state  of  the  law  before  the  statute  in  ques- 
tion was  enacted  and  the  evil  that  it  was  designed  to  remedy,  and 
to  adopt  that  construction  which  will  suppress  the  mischief  and 
advance  the  remedy. 

2.  To  consider,  in  arriving  at  the  intent  of  a  statute,  the  sub- 
ject-matter, effect,  consequence,  reason  and  spirit  of  the  statute  in 
question,  as  well  as  the  words  thereof. 

STATUTES:    Oonstnietloii-^Jnxtapositlon  of  Statutes.    The  intent  of 

3  the  legislature  in  the  enactment  of  a  statute  cannot  always  be 
determined  from  its  juxtaposition  to  other  statutes. 

PBINCIPLE  APPLIED:  For  many  years  Sections  3447—3458, 
Ckkle,  1897,  comprised  all  our  general  statutes  governing  the  limi- 
tations of  actions.  In  1906,  the  Slat  G.  A.  enacted  Chapter  152, 
providing,  in  effect,  that  no  action  should  be  brought  to  foreclose 
any  real  estate  mortgage  executed  prior  to  January  1,  1885,  unless 
brought  within  one  year  from  the  taking  effect  of  the  act.  When 
the  Code  Supp.,  1907,  was  compiled,  this  act  was  inserted  as  Sec- 
tion 3447-c,  thereby  causing  it  to  precede  Section  3451,  Code,  1897, 
which  provides  that  "the  time  during  which  a  <|efendant  is  a  non- 
resident of  the  state  shall  not  be  included  in  computing  any  of 
the  periods  of  limitation  above  described."  In  1911,  the  34th 
G.  A.  repealed  Section  3447-c  and  enacted  a  substitute  (to  be  known 
as  Section  3447-c),  providing,  in  effect,  that  "no  action  shall  be 
maintained  to  enforce  a  real  estate  mortgage  after  20  years  from 
its  date  unless  the  record  showed  that  less  than  10  years  had 
elapsed  since  the  date  of  maturity,"  etc.  Held,  the  reason,  pur- 
pose and  design  of  this  statute  were  to  bar  this  class  of  mortgages, 
irrespeciive  of  the  residence  of  the  maker  of  the  mortgage,  and  that 
such  condition  overcame  any  deductions  to  be  drawn  from  the  fact 
that  it  preceded  Section  3451 — in  other  words,  that  said  last  named 
section  did  not  apply. 

liDAITATION  OF  AOTIONS:    Validity  of  Statute— Instant  DeprlTa- 

4  tlon  of  Bight  of  Action — Mortgages — Constitutional  Law.  Whether 
a  statute  is  constitutional  which  instantly  deprives  the  holder  of  a 
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mortgage  of  the  rig^t  of  foreclosure,  leaving  unimpaired  the  right 
to  personal  judgment  against  the  mortgagor,  quaere. 

XiDOTATION  07  AOTIONS:  VaUmty  ot  Statate^-Chaiige  in  Stat- 
5  lite — ^Reasonable  Time  to  Ayold  Bar.  One  who  ia  given,  by  stat- 
ute, 15  months  in  which  to  bring  foreclosure  on  a  real  estate 
mortgage,  or  in  which  to  note  on  the  margin  of  the  record  a  fact 
which  he  claimed  prolonged  the  life  of  the  mortgage  and  avoided 
the  bar  of  the  statute,  and  did  neither,  may  not  claim  that  the 
statute  did  not  give  him  a  reasonable  time  in  which  to  exercise 
his  remedy. 

Appeal  from  Boone  District  Court. — ^R.  M.  Wright,  Judge. 

Saturday,  March  11,  1916. 

Action  in  equity  to  quiet  title  to  certain  real  estate.  As 
to  the  appellants  William  C.  Black  and  Mae  Troutvetter,  the 
relief  prayed  was  that  a  certain  mortgage  on  said  real  estate 
be  decreed  not  to  be  a  lien  thereon.  Plaintiff  alleged  that  the 
mortgage  was  paid  and  that  it  was  barred  by  the  statute  of 
limitations.  To  this,  appellants,  in  answer,  for  the  purpose 
of  avoiding  the  bar  of  the  statute,  pleaded  that,  since  about 
the  time  of  the  execution  of  the  mortgage,  the  mortgagor  had 
been  a  nonresident  of  the  state  of  Iowa,  and  had  not  resided 
in  Iowa  for  a  period  of  10  years  since  the  execution  of  the 
mortgage.  To  this  answer,  plaintiff  filed  a  demurrer,  which 
was  sustained.  On  refusal  of  said  defendants  to  plead  further, 
decree  was  entered  against  them,  and  they  appeal. — Affirmed. 

John  A.  Hull,  for  appellants. 

Ooodykoontz  dk  Mahoney,  for  appellee. 

Preston^  J. — The  facts  as  related  in  the  petition  and 

admitted  in  the  answer,  were:    That  plaintiff  is  the  owner 

of  the  record  title  of  Lot  1,  Block  52,  Boone,  Iowa.    On  Nov. 

5,  1890,  Anna  P.  Sherman,  the  then  owner  of 

^'  ^f  2jMS?^        the  west  half  of  said  lot,  executed  to  James 

OP  ACTIONS :  ' 

twen^^^r-      ^«  Black  her  certain  mortgage  thereon  by  its 
g^S^lnon.        terms  due  Nov.  5,  1893,  which  mortgage  was 
mortgagor :        filed  of  record  the  same  day.    That  said  mort- 
gage has  not  been  released  of  record.    That 


Digitized  by  VjOOQ IC 


Mar.  1916]  Newgibg  v.  Black*  639 

James  W.  Black  has  long  been  deceased,  and  that  all  rights 
in  said  mortgage  become  the  property  of  the  appellants, 
William  C.  Black  and  Mae  Troutvetter,  the  sole  heirs  of  James 
W.  Black.  For  the  purposes  of  the  demurrer,  it  must  be  ad- 
mitted that  the  mortgage  is  unpaid,  and  the  mortgagor  has 
been  a  nonresident  of  the  state  since  the  execution  thereof. 
Appellants  have  assigned  as  error: 

1.  That  the  court  erred  in  sustaining  the  demurrer,  on 
the  ground  that  the  mortgage  was  barred,  since  the  non- 
residence  of  the  mortgagors  prevented  the  running  of  the 
statute. 

2.  That  the  court  erred  in  sustaining  the  demurrer  on  the 
ground  that  the  mortgage  of  appellants  was  barred  under  the 
provisions  of  Chapter  161,  Laws  of  the  34th  General  Assembly. 

1.  The  appellant  contends  that  Sections  3447  to  3458, 
inclusive,  contain  the  general  law  of  the  state  relating  to 
limitation  of  actions.  In  Section  3447,  Code  Sup.,  1913,  it 
provides  at  the  beginning  that : 

**  Actions  may  be  brought  within  the  times  herein  limited, 
respectively,  after  their  causes  accrue,  and  not  afterwards, 
except  when  otherwise  specially  declared." 

In  the  chapter  on  the  limitation  of  actions,  it  is  further 
provided  by  Section  3451,  Code,  1897,  that: 

''The  time  during  which  a  defendant  is  a  nonresident 
of  the  state  shall  not  be  included  in  computing  any  of  the 
periods  of  limitation  above  described.'' 

Appellants  cite  the  following  authorities  under  the  fore- 
going sections,  to  the  point  that,  as  long  as  the  debt  survives 
by  reason  of  the  nonresidence  of  the  maker,  a  mortgage  given 
to  secure  the  debt  also  survives  and  is  enforcible.  Clinton 
County  V.  Cox,  37  Iowa  570;  Jenks  v,  Shaw,  99  Iowa  604; 
Shearer  v.  Mills,  35  Iowa  499.  And  to  the  point  that  priority 
of  a  mortgage  is  preserved  during  nonresidence  of  a  defend- 
ant, and  that  an  admission  of  a  debt  after  it  is  barred  will 
restore  the  mortgage  lien  and  its  priority,  they  cite:    First 
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Nai.  Bank  v.  Woodman,  93  Iowa  668 ;  Kemdt  v.  Porterfield,  56 
Iowa  412.  The  reason  given  in  some  of  the  cases  for  this  is 
that  the  mortgage  is  merely  an  incident  to  the  debt,  and  it 
has  been  held  that,  where  the  mortgagor  becomes  a  nonresident 
of  the  state  and  the  statute  is  not  complete  against  him,  the 
mortgage  remains  enforcible  against  the  property,  even  in 
the  hands  of  a  purchaser.  Robertson  v.  Stuhlmiller,  93  Iowa 
326.  These  cases  were  decided,  all  of  them,  before  there  was 
any  amendment  to  these  statutes  by^the  31st,  34th  and  35th 
general  assemblies.  The  first  amendment  to  the  statutes  of 
limitation,  in  regard  to  the  rights  of  action  and  limitation  of 
action  for  the  foreclosure  of  mortgages,  was  by  the  Acts  of  the 
Thirty-first  General  Assembly,  Chapter  152,  when  it  was  pro- 
vided that  no  action  shall  be  brought  to  foreclose  any  real 
estate  mortgage  which  was  executed  prior  to  January  1,  1885, 
unless  the  same  be  brought  within  one  year  from  the  taking 
effect  of  the  act.  This  act  found  its  way  into  the  Code  Sup- 
plement of  1907  as  Section  3447-c. 

The  34th  general  assembly  repealed  that  section,  3447-c, 
and  enacted  in  lieu  thereof  Chapter  161,  Laws  of  the  Thirty- 
fourth  General  Assembly,  which  is  as  follows: 

'*No  action  shall  be  maintained  to  foreclose  or  enforce 
any  real  estate  mortgage,  bond  for  de^d,  trust  deed  or  con- 
tract for  the  sale  or  conveyance  of  real  estate,  after  twenty 
years  from  the  date  thereof,  as  shown  by  the  record  of  such 
instrument,  unless  the  record  of  such  instrument  shows  that 
less  than  ten  years  have  elapsed  since  the  date  of  maturity  of 
the  indebtedness  or  part  thereof,  secured  thereby,  or  since  the 
right  of  action  has  accrued  thereon,  or  unless  the  record  shows 
an  extension  of  the  maturity  of  the  instrument  or  of  the  debt 
or  a  part  thereof,  and  that  the  time  of  stLch  extension  has  not 
yet  expired.  The  date  of  maturity,  when  different  than  as 
appears  by  the  record  of  the  instrument,  and  the  date  of 
maturity  of  any  extension  of  said  indebtedness  or  part  thereof, 
may  be  shown  at  any  time  prior  to  the  expiration  of  the  above 
periods  of  limitation  by  the  holder  of  the  debt  or  the  owner 
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or  assignee  of  the  instrument  filing  an  extension  agreement, 
duly  acknowledged  as  the  original  instrument  was  required 
to  be  acknowledged,  in  the  office  of  the  recorder  where  the 
instrument  is  recorded,  or  by  noting  on  the  margin  of  the 
record  of  such  instrument  in  the  recorder's  office  an  extension 
of  the  maturity  of  the  instrument  or  of  the  debt  secured,  or 
any  part  thereof.  Each  notation  to  be  witnessed  by  the 
recorder  and  entered  upon  the  index  of  mortgages  in  the  name 
of  the  mortgagor  and  mortgagee ;  provided  that  the  holder  or 
assignee  of  any  such  instrument,  or  the  holder  of  any  debt  or 
part  thereof,  secured  by  any  instrument,  shall  have  until  July 
4,  1912,  in  which  to  file  such  extension  agreement  or  to  note 
the  marginal  extension  as  to  any  instrument  executed  prior 
to  the  taking  effect  of  this  act  and  coming  within  the  provi- 
sions hereof.  This  act  shall  in  no  case  revive  the  rights  or 
claims  barred  by  section  three  thousand  four  hundred  f orty- 
seven-c  of  the  supplement  to  the  code,  1907." 

This  act  was  slightly  amended  by  Chapter  283  of  the 
Laws  of  the  Thirty-fifth  Oeneral  Assembly  by  striking  out 
the  last  nine  words  C*the  time  of  such  extension  has  not  yet 
expired")  of  the  first  sentence  of  the  section  and  inserting 
others,  so  as  to  read,  when  amended : 

"And  that  ten  years  from  the  expiration  of  the  time  of 
such  extension  have  not  yet  expired." 

This  last  amendment  took  effect  on  July  4,  1913,  or  about 
two  months  before  plaintiff's  petition  was  filed  in  this  action. 
We  do  not  understand  that  counsel  for  either  side  claim  any- 
thing for  the  change  made  by  the  35th  general  assembly,  be- 
cause, in  the  instant  case,  there  is  no  claim  of  any  extension. 

Plaintiff's  petition  was  filed  August  26,  1913,  and  it  is 
conceded  that  the  law  of  the  state  in  regard  to  limitations  fo? 
the  foreclosure  of  mortgages  was  under  the  statutes  before 
referred  to,  as  amended  and  changed  by  the  31st  and  34th 
general  assemblies.  It  is  argued  by  appellants  that  the  law, 
at  the  time  of  the  filing  of  the  petition,  wa^  as  stated  in 
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Section  3447,  Code  of  1897,  and  Chapter  161  of  the  34th 
General  Assembly.  Section  3447,  with  the  different  amend- 
ments, is  now  found  as  Section  3447  of  the  Code  Supplement 
of  1913.  Appellants  rely  on  Section  3451,  Code,  1897,  which 
provides  that  the  time  which  a  defendant  is  a  nonresident  of 
the  state  shall  not  be  included  in  computing  any  of  the  periods 
of  limitation  above  described ;  and  they  contend  that,  in  the 
several  legislative  acts  referred  to,  no  mention  is  made  of  a 
repeal  of  Code  Section  3451,  nor  is  reference  made  in  any  of 
said  acts  to  nonresidence ;  but  they  claim  that,  therefore, 
the  legislature,  in  substituting  Chapter  161,  Laws  of  the 
Thirty-fourth  General  Assembly,  for  Section  3447-c  of  the 
Code  Supplement  of  1907,  must  have  intended  to  extend  the 
limitation  as  to  nonresident  mortgagors,  since  by  that  act  it 
was  placed  before  Code  Section  3451. 

In  the  case  at  bar,  more  than  20  years  had  expired  from 
the  date  of  the  mortgage,  and,  as  appellants  state,  and  appellee 
does  not  deny,  more  than  10  years  from  its  maturity,  as  shown 
by  the  record  of  the  mortgage.  We  are  unable  to  find  any- 
thing in  the  record  as  to  when  the  debt  secured  by  the  mort- 
gage matured.  But  appellants  state  that  the  debt  and  mort- 
gage were  barred,  but  for  the  fact  that  the  mortgage  debtors 
had  been  nonresidents  of  the  state.  We  do  not  feel  called 
upon  to  determine  whether,  as  suggested  by  counsel  for  appel- 
lants, appellants  could  have  saved  their  remedy  by  extending 
the  debt  from  time  to  time  without  an  agreement  with  the 
debtors.    There  was  no  extension,  so  far  as  this  record  shows. 

And,  finally,  it  is  contended  by  appellants  that  the  legis- 
lature may  not  pass  an  act  which  will  cut  off  a  remedy  in- 
stanter ;  that,  while  it  may  change  at  will  the  period  in  which 
actions  must  be  brought,  it  is  a  limitation  upon  their  power 
to  do  so,  that  some  reasonable  time  is  given  to  the  citizen  in 
which  to  exercise  his  remedy,  citing  N orris  v.  Tripp,  111  Iowa 
115 ;  Cassady  v.  Chrimmelma/n,  108  Iowa  695. 

Appellee  cites  Code  Section  3446,  whicl}  provides  in  sub- 
stance that  the  provisions  of  the  Code  and  all  proceedings 
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under  it  shall  be  liberally  construed,  with  a  view,  to  promote 
its  objects  and  assist  the  parties  in  obtaining  justice.  They 
also  cite  Section  3447-b,  Code  Sup.,  1913,  in  regard  to  recovery 
of  real  estate  when  spouse  fails  to  join  in  conveyance.  But 
we  think  that  statute  has  little,  if  any,  application  to  the 
present  controversy,  and  do  not  set  it  out.  They  make  the 
point  that  a  specific  limitation  governs  a  general  limitation 
where  they  are  in  conflict,  and  cite  Keivyon  v.  City  of  Cedar 
Bapids,  124  Iowa  195.  They  also  cite  Gushing 
2.  STATUTBs:  V.  City  of  Winterset,  144  Iowa  260,  where  it 

renfedSS  °"*      was  held  that  the  general  exception  in  Section 

statutes:  ^^^^     -,,n,T«  -. 

principles:  3453  of  the  Codc  in  favor  of  minors  does  not 
apply  to  extend  the  limitation  of  actions 
against  cities,  provided  in  Paragraph  1,  Section  3447  of  the 
Code.  It  is,  of  course,  true,  as  has  been  held  repeatedly,  that, 
in  construing  a  statute,  it  is  important  to  consider  the  state 
of  the  law  before  it  was  enacted  and  the  evil  it  was  designed 
to  remedy,  and  that  it  is  the  business  of  courts  to  so  construe 
an  act  as  to  suppress  the  mischief  and  advance  the  remedy. 
And  that,  in  arriving  at  the  intention  of  the  legislature,  the 
subject-matter,  effect,  consequence,  and  the  reason  and  spirit 
of  the  statute  must  be  considered,  as  well  as  words,  in  inter- 
preting and  construing  it.  The  statute  of  limitation  pertains 
to  the  remedy  only.  Edward  v.  McCaddoUy  20  Iowa  520; 
Higgens  v,  MendenhaU,  42  Iowa  675. 

As  stated,  a  mortgage  is  but  an  incident  of  a  debt,  and, 
as  long  as  the  debt  survives,  the  remedy  of  foreclosure  of  a 
mortgage  survives  with  it;  at  least  such  was  the  rule  prior 
to  the  changes  in  the  statute  by  the  31st,  34th  and  35th  general 
assemblies.  The  result  of  this  rule  has  been  that  a  multiplicity 
of  actions  to  quiet  title  has  been  necessary,  and  has  caused 
trouble  and  expense  to  real  estate  owners,  who,  in  attempting 
to  transfer  real  estate,  found  that,  many  years  before,  some 
mortgage  had  been  given  and  now  appeared  of  record  as 
encumbering  their  property  because  it  had  not  been  released 
of  record.    In  many  cases  it  happened,  as  in  the  case  at  bar, 
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that  the  mortgagee  is  dead  and  the  mortgagor  has  left  the 
state,  or  his  whereabouts  are  unknown ;  intermediate  grantees, 
who  might  have  been  required  to  pay  the  mortgage  to  protect 
the  title  to  the  property,  are  dead,  and  it  is  impossible  for  any- 
one to  know  whether  or  not  the  mortgage  had  been  paid ;  this 
placed  it  within  the  power  of  the  holder  of  an  ancient  mort- 
gage to  subject  the  remote  grantee  of  the  property  to  trouble 
and  expense,  when  the  mortgage  had  in  fact  been  paid,  but, 
owing  to  lapse  of  time  and  the  death  of  necessary  witnesses, 
such  fact  could  not  be  proved.  Doubtless  the  legislature  had 
in  mind  to  remedy  this  situation  in  the  passage  of  the  acts 
above  referred  to.  The  history  of  the  legislation  has  been 
set  out. 

Chapter  152  of  the  Acts  of  the  Thirty-first  General  As- 
sembly was  not  made  as  an  amendment  to  the  general  statute 
of  limitations,  but  it  found  its  way  into  the  Code  Supplement 
of  1907  as  an  amendment  thereto,  and  as 
^'  coiiatrucSon:  amended  is  now  incorporated  in  the  Code 
of  stitSSif.''''  Supplement  of  1913,  as  a  part  of  the  chapter 
on  limitation  of  actions. 

We  think  that  the  position  of  Section  3451  in  the  making 
up  of  the  Code  Supplement  is  not  material,  and  that  the  words 
'* above  described"  in  Section  3451  are  not  controlling  be- 
cause it  happens  that  3447-c  of  the  Supplement  of  1913 
appears  above  Section  3451.  Section  3447-c  is  a  specific  statute 
of  limitations  in  regard  to  foreclosure  of  real  estate  mortgages 
which,  as  amended,  was  enacted  16  years  after  the  enactment 
of  Section  3451.  The  legislature  certainly  had  some  object  in 
passing  the  act  now  known  as  Section  3447-c.  If  this  be  true, 
what  object  did  it  have,  and  what  could  it  apply  to  if  it  was 
intended  that  the  limitation  therein  provided  was  subject  to 
the  general  exceptions  in  favor  of  minors  and  insane  persons 
under  Section  3453,  Code,  1897,  and  against  nonresidents 
under  Section  3451  of  the  Code?  Paragraph  7  of  Section 
3447  of  the  Code  provides,  in  substance,  that  action  must  be 
brought  on  a  written  contract  within  10  years  after  the 
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cause  of  action  accrues.  Under  that  section,  a  mortgage  was 
barred  in  10  years  from  its  maturity,  unless  the  time  was 
extended  by  a  written  promise  to  pay  under  Code  Section 
3456 ;  or  the  general  exception  in  favor  of  minors  and  insane 
persons  under  Code  Section  3453;  or  the  general  exception 
against  nonresidents  under  Code  Section  3451 ;  or  the  general 
exception  in  case  of  the  death  of  the  holder  under  Code  Sec- 
tion 3454.  Such  being  the  case,  there  was  no  necessity  for 
providing  a  special  statute  that  inortgages  should  be  barred 
in  10  years,  unless  it  was  intended  to  make  that  a  general 
law,  without  regard  to  minority  and  without  regard  to  the 
residence  of  mortgagor  or  de^th  of  the  holder.  Section  3447-c 
provides  an  exception  where  there  is  a  new  promise.  So  it  is 
manifest,  we  think,  that  Section  3447-c,  if  it  has  any  meaning, 
must  apply,  regardless  of  the  minority  of  the  holder  and  of 
the  nonresidence  of  the  mortgagor,  or  of  the  death  of  the 
holder. 

We  have  passed  upon  a  similar  question  involving  one  of 
the  other  exceptions  to  the  general  statute  of  limitations,  and 
we  think  the  holding  in  that  case  is  pertinent  to  the  case  at 
bar.  This  is  the  case  of  Ctishing  v.  City  of  Winterset,  144 
Iowa  260.  In  that  case  Cushing  brought  an  action  to  recover 
damages  for  personal  injuries  received  by  him,  while  a  minor, 
on  a  defective  street  in  the  city.  It  was  not  brought  within 
3  months  after  the  injury,  and  no  written  notice  specifying 
the  time,  place  and  circumstances  of  the  injury  was  served 
within  60  days,  as  provided  in  Section  3447  of  the  Code, 
Paragraph  1.  A  demurrer  to  the  petition  was  sustained  on 
the  ground  that  the  action  was  barred.  The  question  was 
whether  plaintiff's  minority  at  the  time  of  the  injury  entitled 
him,  under  Section  3453  of  the  Code  (which  provides,  in  sub- 
stance, that  the  time  limited  for  actions  in  favor  of  minors 
shall  be  extended  one  year  from  the  termination  of  the  dis- 
ability in  which  to  commence  action),  to  bring  his  action 
within  the  time  allowed  under  that  section,  notwithstanding 
the  provisions  of  Section  3447,  Paragraph  1.     The  opinion 
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gives  the  history  of  the  provision  requiring  the  60-day  notice. 
Section  3453  was  not  enacted  as  an  amendment  to  the  general 
statute  of  limitations,  but  was  afterwards  incorporated  into 
the  Code  as  a  part  of  that  statute.  The  eowct  held  in  that 
case  that  Section  3453  did  not  have  the  effect  of  extending  in 
favor  of  minors  the  period  of  limitations  prescribed  by  Section 
3447.    The  court  said,  at  page  263 : 

**The  object  of  the  three  months'  limitation  would  be 
practically  defeated  in  actions  brought  by  minors  (and 
also  those  brought  by  insane  persons,  which  are  governed 
by  the  same  provisions)  if  the  extension  in  favor  of 
such  persons  was  applied  to  the  exceptional  provision  in- 
corporated into  Paragraph  1  of  the  general  section.  In  view 
of  the  history  of  this  legislation,  we  cannot  believe 
that  this  was  the  legislative  intent,  nor  that  the  language 
employed  requires  that  we  reach  such  a  result,"  etc. 

Applying  the  reasoning  of  the  CusKing  case  to  the  instant 
case,  it  is  manifest  that  the  object  of  3447-c  would  be  defeated 
if  Section  3451  is  held  to  limit  it. 

Lastly,  as  to  appellants'  claim  that  the  act  in  question 

cuts  off  their  remedy  instanter,  it  has  been  held  that,  if  a 

remedy  cut  off  is  not  the  only  remedy  the  party  has,  it  may 

be   cut   off  instanter.     Thus   in   Maltby  v. 

4.  Limitation  OP     Cooper,  1  Morris  80,  it  was  held  that,  where 

actions:  valid-  '  ,.        , 

ity  of  statute:     a  party  has  two  remedies,  he  cannot  complain 

inatant  deprlva-       *-       -^  »  *- 

acuon':'mort-'  whcrc  one  of  thcsc  remedies  is  taken  away, 
S«onafiawV"  ^^^  ^^^^  ^^  *^^  holding  also  in  Waits  v. 
Everett,  47  Iowa  269,  270.  Appellee  con- 
tends that  appellants'  remedy  on  their  claim  was  not 
barred  as  against  the  mortgagor  by  Section  3447-c;  that  the 
remedy  of  foreclosure  was  taken  away  by  that  section, 
but  they  still  have  the  right  of  action  against  the  mort- 
gagor on  the  indebtedness  that  the  mortgage  was  given  to 
secure  if  it  is  not  barred;  that  the  holder  of  a  mortgage 
has  two  remedies — one  an  action  to  foreclose  the  mort- 
gage, and  the  other  an  action  for  a  personal  judgment  on  the 
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indebtedness  itself;  that  the  bar  of  a  remedy  of  foreclosure 
of  the  mortgage  does  not  take  away  the  right  of  an  action  on 
the  indebtedness  as  against  the  mortgagor;  and  that,  by 
analogy,  we  have  the  case  of  a  mechanic's  lien.  The  remedy 
of  foreclosure  of  a  mechanic's  lien  is  barred  within  a  certain 
time  after  the  expiration  of  the  time  for  filing  the  lien,  but 
the  remedy  of  a  personal  judgment  against  the  mechanic's 
lien  debtor  is  not  barred  until  5  years  or  10  years,  depending 
on  whether  the  indebtedness  was  an  oral  or  written  contract ; 
but  it  is  not  necessary  to  determine  this  point.  The  statute 
in  question  was  evidently  designed  to  make 
^'  ACTWN8  ?  vlud-  the  record  show  to  all  whether  or  not  any 
change  In  stat-    given  mortgage  was  valid  and  enforcible.    If 

ute :  reasonable  „  ,  ,         •    •         «  «  •■ 

Mme  to  avoid  appellants'  remedy  of  foreclosure  could  not 
have  been  exercised  between  the  time  of  the 
passage  of  Chapter  161,  Acts  of  the  Thirty-fourth  Qeneral  As- 
sembly, to  wit,  April  11, 1911,  and  July  1, 1912  (a  point  which 
it  is  unnecessary  to  determine  in  view  of  the  fact  that  they 
made  no  attempt  to  foreclose  during  that  time),  still  it  would 
have  been  competent  for  appellants  to  show,  upon  the  margin 
of  the  record,  that  the  mortgage  in  question  had  been  extended 
by  reason  of  the  nonresidence  of  the  mortgagor  and  was  still  a 
valid  and  binding  obligation.  Having  failed  so  to  do  in  the 
year  and  three  months  that  they  had  for  taking  action,  either 
to  attempt  to  foreclose  or  to  make  the  record  show  their  alleged 
claim,  and  having  waited  nearly  a  year  and  a  half  thereafter 
and  until  brought  into  court  as  defendants,  before  asserting 
any  claim  under  the  mortgage,  we  think  that  they  are  not 
now  in  a  position  to  urge  that  the  statute  did  not  give  them 
reasonable  time  to  act.  The  mortgage  as  it  appears  of  record 
is  a  cloud  upon  appellee's  title.  We  think  that  it  is  barred 
by  virtue  of  Section  3447-c,  Code  Supplement,  1913.  It  fol- 
lows, then,  that  the  judgment  of  the  district  court  was  right, 
and  it  is  therefore — Affirmed, 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 
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Stephen  Oaks,  Administrator,  Appellant,  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Co.,  Appellee. 

NEOLXGENCE:    Acttoiu  for  InJar7--]Hath  at ' 'Blind  Siding' '--Evl- 

1  dence— Suflkelency.  Evidence  reviewed,  and  held  insufficient  to 
show  negligence  on  the  part  of  the  employees  of  a  passing  train 
in  hitting  and  killing  deceased,  a  stockman,  while  walking  be- 
tween a  main  and  a  side  track  at  a  blind  siding. 

HATTiROAPg;    Negligence — SignalB  at  Bemote  Passing  Tracks.   The 

2  recognized  rules  governing  the  duty  of  an  engineer  in  the  matter 
of  the  giving  of  signals  in  approaching  public  crossings  and  pub- 
lic stations,  do  not  apply  in  approaching  a  strictly  passing  track 
fenced  on  both  sides  and  located  five  miles  from  any  town  and 
remote  from  any  public  highway  or  crossing. 


0ARBTRB8;    Canlage  of  Passengera--Daty  of 

3  Negligence.  A  rule  providing  that  a  shipper  shall  ride  in  the 
caboose  is  reasonable,  and  it  is  the  duty  of  the  shipper  to  obey 
such  rule. 

NEGLiaENOE:      Ck>ntEibator7   Negligence— Violation   of   Bole   by 

4  Shipper— Place  of  Danger.  One  who  violates  a  rule  of  a  railway 
company  requiring  him  to  ride  in  the  caboose,  places  himself  in 
a  position  so  close  to  a  passing  track  that  he  is  liable  to  be  hit 
by  a  passing  train,  which  he  had  reason  to  believe  would  pass, 
and  is  hit  and  killed,  and  could  have  heard  and  seen  the  approach- 
ing train  had  he  looked  or  listened,  is  guilty  of  contributory 
negligence  as  a  matter  of  law. 

NEGIJ0ENOE:    Ck>ntribntor7  Negligence — ^Instinct  of  Self-Presanra- 

5  Hon— Piesomptlon— Nonappllcablllty  of  Bnle.  The  presumption 
of  due  care,  ordinarily  indulged  in  the  absence  of  eyewitnesses, 
does  not  prevail  when  the  physical  facts  show  that  the  deceased 
could  not  have  exercised  such  care. 

NBGLXGENOE:    Contributory  Negligence— Last  Clear  Cbaoce— Bri- 

6  dence.  "Last  clear  chance"  doctrine  held  inapplicable  under 
the  evidence,  deceased,  at  the  time  of  his  death,  being  between 
a  main  and  a  passing  track  at  a  point  on  the  road  some  five  miles 
from  any  town,  and  the  view  of  the  engineer  of  a  swiftly  ap- 
proaching train  which  hit  deceased  being  obstructed  by  an  inter- 
vening train. 
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Appeal  from  Cass  Disirict  Court. — E.  B.  Woodruff,  Judge. 

Saturday,  March  11,  1916. 

This  is  an  action  at  law  to  recover  damages  for  death 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant. Trial  to  a  jury.  At  the  conclusion  of  plaintiff's  testi- 
mony, the  court  sustained  a  motion  of  defendant,  directing 
the  jury  to  return  a  verdict  for  it.  The  opinion  states  the 
case.    Plaintiff  appeals. — Affirmed. 

8.  B.  Owin  and  H.  M.  Boorman,  for  appellant. 

F.  W.  Sargent,  B.  J.  Bannister  and  B.  A.  Ooodspeed,  for 
appellee. 

Preston,  J. — The  propositions  in  the  case  are,  first,  as  to 

whether  there  was  any  negligence  shown  on  the  part  of  the 

defendant  in  the  operation  of  the  train;  second,  whether, 

under  the  undisputed  evidence,  and  as  a  mat- 

^'  aSuonS"  or" "       *^^  ®^  ^^^»  deceased  was  guilty  of  contributory 

L't^'^fiid^^      negligence;  and,  third,  whether  the  doctrine 

el^dence:  of  the  last  clear  chance  applies. 

cency.  Was  the  evidence  sufScient  to  take  the 

case  to  the  juryT  The  conductor,  Christensen,  and  the  en- 
gineer, Van  Lew,  were  called  as  witnesses  for  the  plaintiff, 
and  the  case  depends  largely  upon  their  testimony.  As  to 
the  description  of  the  track,  the  switches,  the  curve,  dis- 
tances, etc.,  one  Oaber  gave  testimony  and  produced  a  plat, 
but  his  testimony  showed  that  the  plat  was  not  correct.  He 
afterwards  made  some  corrections  and  then  stated  that  it  was 
correct,  and  the  plat  was  admitted  in  evidence.  But,  take 
his  testimony  altogether,  it  is  not  very  satisfactory  as  to  the 
distances  relied  upon  by  the  plaintiff,  and  the  physical  facts 
are  such  that,  as  to  some  of  the  measurements  and  distances 
given  by  this  witness,  his  estimates  or  measurements  cannot 
be  correct.  His  testimony  will  be  referred  to  more  in  detail 
later  in  the  opinion.  ^ 
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The  accident  occurred  at  Chautauqua,  known  as  a  blind 
siding,  about  5^  miles  east  of  Council  Bluffs.  There  is  no 
station  house  there,  no  tickets  are  sold  there,  no  passengers 
taken  on  or  let  off  the  trains,  no  freight  is  put  off  or  taken 
on.  There  are  no  houses  for  a  quarter  of  a  mile ;  nobody  lives 
there.  The  right  of  way  is  fenced  on  either  side.  Trains  take 
the  siding  for  no  other  purpose  than  to  meet  another  train 
or  to  let  another  train  go  by.  The  freight  train  on  which 
the  deceased  was  riding  took  the  siding  that  day  for  the  pur- 
pose of  letting  passenger  train  No.  5,  consisting  of  an  engine 
and  10  cars,  going  west,  pass.  The  siding  was  2,850  feet  long. 
There  was  a  sharp  curve  at  the  east  end  of  it.  The  witness 
who  testified  to  the  measurements  said  that  he  thought  it  was 
900  feet  around  this  curve.  Elsewhere  he  testified  that  he 
had  marked  the  west  end  of  the  curve  with  a  flag  and  that  it 
was  1,800  feet  from  the  east  end  of  the  curve  to  this  flag  and 
1,050  feet  from  the  flag  to  the  west  switch.  The  testimony 
of  this  witness  will  be  referred  to  a  little  more  in  detail  later. 
The  conductor  testified  that  he  found  the  body  of  deceased 
after  the  accident,  lying  west  of  the  curve  five  or  six  car 
lengths,  or  about  200  feet;  that  there  were  13  cars  and  the 
caboose  west  of  him,  and  23  cars  and  the  engine  east;  that 
the  cars  east  were  in  the  curve.  There  is  no  evidence  that 
deceased  was  seen  by  anybody  before  he  was  struck.  Neither 
the  engineer  of  the  passenger  train  nor  the  conductor  of  the 
freight  train  saw  him.  There  is  no  evidence  as  to  just  where 
he  was  when  he  was  struck;  but  it  is  conceded  by  plaintiff 
in  argument  that  he  was  not  on  the  track.  There  is  no  evi- 
dence of  what  struck  him.  His  skull  was  crushed  just  back 
of  the  right  ear,  and  there  was  an  injury  to  his  forehead.  It 
is  assumed  that  some  part  of  the  engine  struck  him,  and 
doubtless  that  would  be  the  proper  inference  from  all  the 
circumstances. 

Deceased  evidently  rode  from  Council  Bluffs  to  the  siding 
in  question  in  the  stock  car,  which  was  near  the  front  end 
of  the  train.    He  was  seen  in  this  car  just  before  the  train 
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started  from  Council  Bluffs.  The  inference  is  that,  at  the 
time  he  was  struck,  he  was  making  his  way  from  this  car 
back  to  the  caboose.  The  passing  track  was  on  the  south, 
then  the  main  line  track,  and  then  a  stub  track.  The  curve 
of  the  track  starts  from  the  southeast  and  swings  around  into 
the  north  and  back  to  the  southwest.  The  east  end  of  the 
curve  is  east  of  the  east  switch  of  the  passing  track.  The 
freight  train  pulled  up  as  close  as  it  could  to  the  east  end  of 
this  siding.  It  is  claimed  that,  as  the  passenger  train  came 
around  the  curve,  the  engineer  had  practically  no  view  at  the 
point  where  deceased  is  supposed  to  have  been,  because  the 
engineer  was  on  the  right-hand  side  of  the  engine  and  the 
curve  was  to  the  left,  and  the  boiler  of  the  engine  extends 
out  in  front  of  the  cab  some  30  or  35  feet.  There  was  a  block 
signal  at  the  west  end  of  the  siding,  at  which  it  was  the 
engineer's  duty  to  look  as  soon  as  he  could  see  it  after  coming 
around  the  curve.  The  engineer  on  the  passenger  train  was 
one  of  the  oldest  and  most  experienced  men  on  the  road.  He 
had  been  running  an  engine  over  this  road  for  35  years.  He 
says  that  he  had  never  seen  anybody  around  this  siding  before 
except  the  section  men,  and  they  were  always  out  of  the  way 
when  there  was  a  train  to  meet.  The  fireman  had  other 
duties,  but  it  was  his  duty  to  look  forward  when  not  other- 
wise engaged,  and  there  is  no  evidence  that  he  was  looking 
out  at  the  time  of  the  accident.  If  he  had  been  looking  out, 
there  would  have  been  more  or  less  obstruction  of  his  view 
around  this  curve  past  the  freight  train  on  the  concave  side  of 
the  curve.  There  is  room  to  clear  a  man  between  the  trains 
on  the  passing  and  main  tracks.  The  engineer  knew  this,  for 
h^  says  that  he  saw  it  many  times,  and  in  other  places,  and 
that  the  distance  is  standard  and  there  is  very  little  difference. 
As  the  passenger  approached,  the  engineer  could  see  only 
that  there  was  a  train  there.  He  says  he  did  not  know  that 
stockmen  or  emigrants  were  upon  the  train.  He  never  had 
seen  any  at  this  siding.  He  had  not  seen  stockmen  at  that 
place  along  the  trains  looking  after  their  stock.    This  siding 
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is  but  a  few  miles  from  Council  Bluffs.  It  does  not  appear 
that  there  was  any  occasion  for  deceased's  being  in  the  stock 
car. 

One  witness  testifies  that,  if  the  engine  is  working  right, 
under  some  conditions  the  passenger  train  would  approach 
without  making  much  noise,  but  his  testimony  is  weakened 
somewhat  on  cross-examination.  The  passenger  train  in  ques- 
tion was  running  47  miles  an  hour.  There  is  other  testimony 
of  plaintiff's  that  there  is  a  rumbling  and  jar  to  a  fast  moving 
train,  and  that  this  is  perceptible  for  a  considerable  distance. 
Some  of  the  plaintiff's  witnesses  say  that  you  could  hear  the 
noise  of  this  train  a  quarter  of  a  mile  ahead  of  the  engine. 
There  is  more  noise  made  by  a  train  when  it  is  passing  another 
train.  The  passenger  engineer  sounded  a  long  blast  of  the 
whistle  within  a  quarter  of  a  mile  of  the  east  end  of  this 
siding.  The  other  train  was  not  pufilng  nor  making  any  noise 
hoi'  ringing  the  bell.  It  was  a  clear,  sunshiny  afternoon. 
There  was  nothing  to  prevent  decedent  from  hearing  the  train 
if  he  had  listened.  His  opportunity  for  seeing  in  the  direction 
of  the  approaching  train,  if  he  had  looked,  was  better  than 
that  of  the  engineer,  looking  in  the  other  direction,  to  see 
deceased. 

Deceased  was  shipping  the  car  from  Faulkton,  South 
Dakota,  to  Adair,  Iowa.  In  the  car  were  seven  horses  and 
other  property.    The  contract,  among  other  things,  provided : 

''That  the  second  party  (deceased)  shall  assume  all  risk 
and  expense  of  feeding,  watering,  bedding  and  otherwise 
caring  for  the  live  stock  covered  by  this  contract  while  in 
cars,  yards,  pens  or  elsewhere,  and  shall  load  and  unload 
the  same  at  his  own  expense  and  risk.  .  .  .  The  person 
or  persons  in  charge  of  live  stock  covered  by  this  contract 
shall  remain  seated  in  the  caboose  car  attached  to  the  train 
while  the  same  is  in  motion,  and  whenever  such  person  or 
persons  shall  leave  the  caboose  car,  or  pass  over  or  along  the 
cars  or  track,  they  shall  do  so  at  their  own  risk  of  personal 
injury  from  every  cause  whatever,  and  that  the  said  first 
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party  shall  not  be  required  to  stop  or  start  its  trains  or 
caboose  cars  from  depots  or  platforms,  or  to  furnish  lights 
for  the  accommodation  or  safety  of  such  persons." 

As  before  stated,  the  conductor  saw  deceased  in  the  stock 
car  as  the  train  was  leaving  Council  Bluffs,  and  did  not  request 
him  to  ride  in  the  caboose.  It  is  suggested  that  possibly  the 
company  waived  the  rule  or  provision  of  the  contract  by  not 
requesting  deceased  to  ride  in  the  caboose  instead  of  in  the 
stock  car,  but  there  is  no  argument  upon  the  point. 

We  shall  now  refer  briefly  to  the  testimony  of  the  witness 
Oaber,  who  made  the  measurements  and  the  plat,  and  state 
some  further  circumstances  not  already  stated.  He  says  that 
it  is  350  feet  from  the  east  switch  to  the  apex  of  the  curve^ 
He  says  that  the  track  is  straight  from  the  west  end  of  the 
curve  to  the  west  end  of  the  switch.  On  cross-examination, 
he  said: 

**I  am  not  a  civil  engineer;  never  computed  a  curve  to 
determine  what  a  tangent  is.  The  measurements  w^re  made 
with  a  steel  seventy-foot  tape.  Plaintiff  and  Mr.  Gwin,  his 
attorney,  were  with  me.  Mr.  Gwin  assisted  in  making  the 
measurements.  I  work  in  Mr.  Owin's  office.  He  sighted  along 
the  track  and  in  that  way  determined  where  the  curve  com-r 
mences.  I  don't  know  just  exactly  where  the  curve  com- 
mences. The  east  end  of  the  curve  is  about  ninety-six  feet 
east  of  the  block  signal.  I  did  not  have  a  compass  or  a  level. 
I  just  determined  the  point  of  the  curve  with  my  eye.  I 
think  the  flag  was  set  about  at  the  west  end  of  the  curve.  I 
don't  know  where  the  curve  does  begin  on  the  east.  I  did 
not  take  any  observation  to  see  how  far  a  man  could  see 
around  this  curve  when  there  was  a  train  on  the  passing 
track.  I  never  observed  from  a  cab  to  see  what  view  an 
engineer  or  fireman  had  around  a  train  on  this  passing  track. ' .' 

As  stated,  it  is  not  entirely  clear  from  the  testimony  as 
to  the  distances.  The  only  point  about  it  is  that  plaintiff 
claims  that  the  train  could  have  been  stopped  within  about 
400  feet,  and  the  thought  is  that  the  engineer  ^uld  or  should 
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have  seen  deceased  where  he  was  for  a  greater  distance  than 
that;  and  if  that  were  all  there  was  to  it  we  should,  perhaps, 
consider  the  evidence  at  this  point  in  the  light  most  favorable 
to  appellant.  But  there  are  other  circumstances  about  which 
there  is  no  dispute  which  ^ow,  we  think,  that  the  engineer 
could  not  see  deceased  as  far  as  plaintiff  contends.  In  the 
view  that  we  take  of  the  case,  the  supposed  discrepancy  in  the 
testimony  as  to  the  distances  and  the  exact  location  or  con- 
dition of  the  curve  is  not  controlling. 

The  conductor  testified,  in  addition  to  circumstances 
already  set  out,  that,  when  they  pulled  in  on  the  siding,  they 
waited  there  only  eight  minutes  when  the  passenger  came 
along;  that  he  said  nothing  to  Mr.  Oaks  about  meeting  a  train 
at  this  place.    He  says  further: 

''I  don't  remember  just  how  far  it  is  between  the  passing 
tracks,  but  plenty  of  room  for  a  man  to  walk  between  the 
trains;  we  did  it  right  along;  it  is  customary.  I  ran  back  and 
when  I  got  to  the  man  he  was  dead.  The  ground  along  the 
main  line  track  is  level.  It  is  not  usual  to  see  stockmen  along 
the  trains  at  this  siding.  When  I  went  to  deceased,  he  had 
his  cap  down  pretty  well.  It  was  a  Scotch  cap,  pulled  down 
pretty  well  over  his  head.'' 

The  engineer  testified,  in  addition  to  the  facts  already 
stated,  that  he  saw  the  train  on  the  siding ;  only  saw  the  engine. 

*'Our  orders  would  let  us  go  right  on  through  there. 
Gave  no  other  signal  when  approaching  the  siding  except  the 
long  whistle.  The  wind  was  blowing  from  the  northwest. 
We  were  running  from  45  to  47  miles  an  hour,  which  was 
customary  going  to  sound  the  whistle  there;  but  it  is  not 
usual  and  customary  to  sound  the  bell  going  past  this  siding. 
There  are  no  road  crossings  there,  and  the  closest  crossing  is 
about  a  quarter  of  a  mile  west  of  Chautauqua.  If  there  is 
no  train  at  the  siding,  you  can  see  clear  through  there;  no 
hills  or  trees  or  obstructions.  We  had  a  clear  track  through 
there,  nothing  to  stop  for.  I  did  not  have  any  reason  to 
anticipate  or  believe  anybody  would  be  on  the  track  there  in 


Digitized  by  VjOOQ IC 


Mar.  1916]        Oaks  v.  C.  R.  I.  &  P.  R.  Co.  656 

front  of  my  train  at  that  time  and  place,  because  I  had  never 
seen  anybody  there  before." 

The  witness  who  testified  that,  in  his  opinion,  a  train 
could  be  stopped  within  about  400  feet,  was  a  locomotive 
engineer,  but  was  not  familiar  with  the  operation  of  a  train 
of  the  length  and  character  of  the  passenger  train  in  question 
and  equipped  as  it  was.  But  here,  also,  we  should  consider 
the  evidence  in  the  light  most  favorable  to  appellant. 

1.    Without  again  setting  out  the  testimony,  it  seems  to 

us  that  it  is  very  doubtful,  to  say  the  least, 

**  TO^ence:        whether  any  of  the  grounds  alleged  as  negli- 

ramotoDass-      gcncc  havc  been  established,  or  that  there  are 

^^     *'  facts  from  which  a  jury  could  fairly  infer 

negligence. 

In  regard  to  giving  additional  signals,  the  appellant's 
cases  are  not  in  point,  because  they  are  dissimilar  in  their 
facts.  No  cases  are  cited  of  an  accident  occurring  under  the 
conditions  shown  here.  The  cases  cited  are  where  a  train  is 
passing  a  public  crossing  or  approaching  and  passing  stations 
and  the  like.  There  are  duties  devolving  upon  the  engineer 
of  a  railway  train  in  passing  public  crossings  where  people 
have  the  right  to  cross  the  track.  There  are  also  duties  devolv- 
ing upon  him  in  approaching  and  passing  stations  and  station 
houses  where  people  can  be  expected  to  congregate;  at  such 
places  trains  must  be  operated  with  reference  to  such  facts. 
But  here  the  siding  was  in  the  country,  about  five  miles  from 
any  tovm,  two  or  three  miles  distant  in  one  direction  from  any 
highway,  and  about  half  a  mile  in  the  other;  fenced  on  both 
sides ;  no  place  to  take  on  stock,  or  unload  it,  or  water  it ;  no 
place  to  take  on  or  unload  freight ;  no  place  for  passengers  to 
get  on  or  off ;  no  station  house ;  simply  a  passing  track.  While 
the  view  of  the  siding  was  clear  through  there,  but  for  the 
freight  train  on  the  siding,  the  engineer  says  that  he  did  not 
see  deceased ;  and,  because  of  the  freight  train  on  the  siding 
and  the  obstruction  of  the  front  end  of  the  engine  on  the 
curve,  we  are  satisfied  that  the  engineer  could  not  have  seen 


Digitized  by  VjOOQ IC 


656  Oaks  v.  C.  E.  I.  &  P.  R.  Co.  [174  Iowa 

him.  The  engineer  did  give  a  whistle  signal  which  could  have 
been  heard  by  deceased,  had  he  been  listening.  His  orders 
gave  him  a  clear  track. 

In  view  of  our  holding  later  in  the  opinion  that  deceased 
was  guilty  of  contributory  negligence,  we  deem  it  unnecessary 
to  discuss  the  question  of  the  alleged  negligence  in  the  first 
place,  of  defendant.  It  will  be  referred  to  briefly  in  connec- 
tion with  the  claim  that  the  doctrine  of  the  last  clear  chance 
applies. 

2.     The  defendant  company  had  the  right  to  make  rea- 
sonable rules  and  regulations  for  the  conduct  of  its  business, 
and  it  was  the  duty  of  deceased  to  comply  therewith.     We 
think  that  the  rule  or  provision  of  the  con- 
*'  riaSe™ paa?^"    ^^^^  ^  regard  to  deceased's  riding  in  the 
SflSSwii-"^^     caboose   was    reasonable.     Defendant's   em- 
ne^ii^lu?^         ployees  had  the  right  to  operate  its  trains 
on  the  assumption  that  decedent  would  so 
comply  with  the  lawful  rules  that  he  had  notice  of.    Deceased 
must  be  held  to  have  had  notice  of  the  provisions  of  his  con- 
tract.   It  has  been  held  that,  where  the  provisions  of  a  drover's 
pass  are  that  the  person  using  it  shall  ride  in 
*'  TOSributo^'      *  particular  part  of  the  train,  such  person  will 
vfoSaUcSfof'        ^  deemed  guilty  of  contributory  negligence 
per^:  pLoe*^'       if  be  violates  his  contract  and  occupies  a  posi- 
an^er.  ^^^^  ^^  greater  danger  and  receives  injury  by 

reason  of  such  violation.  4  Elliott  on  Railroads  (2d  Ed.),  Sec. 
1607;  McCorkle  v.  Chicago,  B.  I.  &  P.  U.  Co.,  61  Iowa  555. 

It  has  been  held  many  times  that  one  walking  on  railroad 
tracks  without  looking  for  trains  is  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  Baker  v,  Chicago,  B.  L  &  P.  B. 
Co,,  95  Iowa  163;  Bryson  v.  Chicago,  B.  &  Q,  B.  Co,,  89 
Iowa  677 ;  Missouri  Pac,  B.  Co,  v.  Moseley,  57  Fed.  921  (6  C.  C. 
A.  641) ;  EUiott  V.  Chicago,  M.  &  St,  P.  B.  Co.,  150  U.  S.  245; 
Kamas  City,  etc,  B,  Co.  v.  Cook,  13  C.  C.  A.  364  (28  L.  R. 
A.  181) ;  Southern  Pac.  B.  Co,  v.  Pool,  160  U.  S.  438;  GaHich 
V,  Northern  Pac.  B,  Co.,  131  Fed.  837  (67  C.  C.  A.  237); 
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Kaiser  v.  Northern  Pac.  B,  Co.,  203  Fed.  933  (C.  C.  A.) ; 
Stark  V,  Tabor  tb  N.  B.  Co.,  161  Iowa  393;  Hart  v.  Northern 
Pac.  B.  Co.,  196  Fed.  180;  Carlin  v.  Chicago,  B.  L  &  P.  B.  Co., 
37  Iowa  316;  McAllister  v.  Burlington  &  N.  W.  B.  Co.,  64 
Iowa  395;  Bichards  v.  Chicago,  St.  P.  cfe  K.  C.  B.  Co.,  81 
Iowa  426.  One  walking  upon  a  railway  track  should  use 
his  senses  to  learn  whether  a  train  is  coming.  Buelow  v. 
Chicago,  St.  P.  cfe  K.  C.  B.  Co.,  92  Iowa  240;  Hinken  v. 
Iowa  Cent.  B.  Co.,  97  Iowa  603;  Sola  v.  Chicago,  B. 
I.  &  P.  B.  Co.,  85  Iowa  678 ;  Banning  v.  Chicago,  B.  I.  &  P.  B. 
Co.,  89  Iowa  74;  McLeod  v.  Chicago  cfe  N.  W.  B.  Co.,  125  Iowa 
270;  Thompson  v.  Chicago,  0.  W.  B.  Co.,  162  Iowa  468.  These 
cases  are  not  all  precisely  in  point,  because  it  is  not  claimed  in 
this  case  that  deceased  was  walking  on  the  track.  The  evi- 
dence does  not  show  that  he  was  on  the  track,  and  it  is 
insisted  in  argument  by  appellant  that  he  was  not.  But  the 
result  is  the  same.  He  was  walking  so  close  that  the  engine 
struck  him.  It  is  conceded  in  argument  by  appellant  that, 
had  deceased  been  two  or  three  inches  farther  away  from  the 
passing  passenger  engine,  he  would  not  have  been  struck. 

Under  the  evidence  in  this  case,  if  deceased  were  alive 
and  had  testified  that  he  looked  and  listened  for  the  passenger 
train,  his  testimony  would  not  raise  a  conflict,  because  it  is 
clear  that  he  could  have  seen  and  heard,  had  he  been  paying 
attention.  Bloomfield  v.  Burlington  <fe  Western  B.  Co.,  74 
Iowa  607;  Beeves  v.  Dubuque  cfe  S.  C.  B.  Co.,  92  Iowa  32; 
Powers  V.  Iowa  Cent.  B.  Co.,  157  Iowa  347 ;  Payne  v.  Chicago 
&  N.  W.  B.  Co.,  108  Iowa  188 ;  McLeod  v.  Chicago  &  N.  W.  B. 
Co.,  125  Iowa  270;  Artz  v.  Chicago,  B.  I.  &  P.  B.  Co.,  34  Iowa 
153. 

The  difference  between  this  case  and  cases  where  it  was 
held  that  there  was  a  jury  question  is  well  illustrated  by 
Christensen  v.  Illinois  Cent.  B,  Co.,  140  Iowa  345,  upon  which 
appellant  relies.  There  the  injured  man  saw  the  engine  stand- 
ing still ;  there  the  accident  occurred  in  town,  in  a  yard,  where 
Vol.  174  U.— 42 
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Christensen  had  the  right  to  expect  that  the  trains  would  be 
operated  with  care.  He  knew,  also,  that  the  men  operating 
the  train  knew  that  he  was  on  the  track,  and  had  a  r^ht  to 
believe  that  they  would  be  on  the  lookout  for  him.  And  the 
court  said: 

''One  who  is  on  or  near  a  railroad  track  for  a  proper 
purpose  cannot  be  required,  as  a  matter  of  law,  to  be  con- 
stantly looking ;  that  is,  to  be  looking  at  every  instant  of  time 
for  the  approach  of  engines  and  cars.  Having  advised  him- 
self by  proper  observation  of  his  surroundings  and  the 
sources  of  probable  danger,  he  may  proceed  with  the  reason- 
able belief  that  the  railroad  employees  will  perform  their  duty 
as  to  his  safety." 

Here,  if  he  looked,  he  must  have  seen  the  train  rapidly 
approaching  him.  The  freight  train  upon  which  deceased  had 
been  riding  had  pulled  in  on  the  siding  for  the  purpose  of 
allowing  a  train  to  pass.  While  it  is  not  diown  that  deceased 
knew  this,  still  there  is  nothing  from  the  appearances  to  show 
that  his  train  was  on  the  siding  for  any  other  purpose.  The 
main  line  track  close  to  his  train  was  notice  to  him  that  trains 
were  likely  to  pass.  He  was  a  young  man  in  the  full  posses- 
sion of  his  senses.  It  was  in  the  middle  of  a  sunshiny,  bright, 
winter  afternoon.  There  was  room  enough  for  him  to  walk 
between  the  passenger  track  and  the  track  upon  which  the 
freight  train  was  standing,  had  he  exercised  care. 

The  case  of  Hart  v.  Northern  Pac.  B.  Co.,  supra,  is  closely 
in  point.  That  was  a  drover's  case,  where  decedent,  traveling 
on  a  drover's  pass,  accompanying  his  cattle,  at  night  walked 
some  distance  in  the  space  between  the  main  line  and  the  side 
track  of  a  railroad,  going  from  the  passenger  station  to  the 
yard  ofSce,  and  where  he  had  been  warned  that  a  passenger 
train  was  due  to  pass  at  any  time ;  and,  although  there  was 
a  safe  way  in  plain  view  on  the  opposite  side  of  the  main 
line,  he  continued  to  walk  in  the  space  between  the  main 
line  and  the  side  track,  with  his  back  to  the  approaching 
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train,  and  was  struck  and  killed ;  and  it  was  held  that  he  was 
negligent  as  a  matter  of  law. 

In  the  case  of  Oarlich  v.  Narihem  Pac.  B.  Co.,  supra, 
a  man  was  walking  close  to  a  track  in  the  space  between  the 
railroad  tracks  and  the  river  bank,  which  was  used  as  a 
pathway.  The  plaintiff  was  walking  at  a  safe  distance  from 
the  track  until  just  before  he  was  struck,  when  he  made  a 
side-step  towards  the  track;  and  it  was  held  that  he  was 
guilty  of  contributory  negligence. 

In  Kaiser  v.  Northern  P.  B.  Co.,  supra,  the  facts  are 
somewhat  similar  to  those  in  the  case  at  bar.  As  plaintiff 
walked  through  a  railroad  yard  to  take  a  train,  he  observed 
an  engine  some  200  or  300  feet  in  the  rear,  approaching  at  a 
speed  of  six  or  eight  miles  an  hour.  They  left  the  track  along 
which  they  were  walking,  crossed  over  two  or  three  others, 
and  continued  their  course  opposite  one  of  the  latter  tracks. 
The  engine  also  switched  over  to  that  track,  and  plaintiff  was 
struck  and  injured  by  it.  He  had  not  looked  again.  It  was 
a  clear  morning,  and  there  were  no  obstructions  to  the  view. 
It  was  there  held  that  plaintiff  was  negligent  as  a  matter  of 
law  and  could  not  recover. 

It  is  thought  by  appellant  that  the  rule  aa  to  the  pre- 
sumption arising  from  the  instinct  of  self-preservation  applies. 
But  there  is  a  limitation  to  the  rule  that,  where  the  physical 
facts  show  that  care  could  not  have  been 
^*  SSributory  excrciscd,  the  presumption  does  not  obtain. 
SSSnct^iS?"         On  this  question,  this  court  said,  in  the  Baker 


uon  r  pre-  case,  supra: 

pUo 


self-preserva- 
tion :  pre- 

noE^p^icabii-  ''Importance  is  attached  to  the  fact  that 

the  natural  instincts  for  self-preservation,  of 
which  the  jury  could  take  notice,  would  have  led  to  the  exer- 
cise of  care  on  the  part  of  Mitchell.  It  was  proper  for  the 
jury  to  consider  that  fact,  and,  as  we  have  Said,  jdirect  or 
positive  evidence  is  not  required  to  show  an  absence  of  negli- 
gence.   If  it  may  be  inferred  from  all  the  evidence  in  the 
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case,  it  is  sufficient.  The  rule  in  this  respect  is  noticed  in 
Greefileaf  v.  Railroad  Co.,  29  Iowa  14;  Way  v.  Railroad  Co., 
40  Iowa  345 ;  Bums  v.  Railroad  Co.,  69  Iowa  456 ;  and  Hopkinr 
son  V.  Knapp  &  Spaulding  Co.,  92  Iowa  328.  We  are  not 
disposed  to  deny  to  plaintiff  the  benefit  of  the  rule  as  re- 
peatedly announced,  and  we  affirm  the  repeated  application 
of  it.  In  each  of  these  cases  the  injury  happened  when  the 
person  was  engaged  in  the  line  of  employment,  and  in  some, 
if  not  all  of  them,  his  conduct  is  traced  so  closely  to  the  acci- 
dent that  from  it,  aided  by  a  presumption  that  arises  from 
a  natural  disposition  to  avoid  injury,  the  fact  of  diligence 
could  well  be  found.  That  is  not  the  situation  of  this  case. 
All  that  can  be  assumed  in  this  case  is  that  Mitchell  was  doing 
what  he  was  when  Underwood  saw  him,  and  that  is,  walking 
homeward.  It  will  not  do  to  say  that  one  can  go  upon  a 
railway  track  without  having  a  duty  there,  and  if,  while  walk- 
ing, he  is  struck  by  a  train,  the  jury  may  assume  from  the 
instincts  of  self-preservation  alone  that  he  was  diligent." 

The  same  duty  devolved  upon  deceased  in  the  instant  case, 
in  walking  so  close  to  the  track  that  he  would  be  struck  by 
an  engine,  as  though  he  had  been  walking  on  the  track. 

Without  pursuing  the  subject  further,  we  think  it  is  dear 
that  in  the  instant  case  deceased  was  guilty  of  contributory 
negligence. 

3.    As  to  the  doctrine  of  last  clear  chance,  the  evidence 

has  been  heretofore  set  out  at  some  length,  and  we  shall 

attempt  to  cover  this  point  without  repeating  the  testimony. 

Enough  has  been  said,  perhaps,  to  indicate 

*■  contributonr*       *^*^  ^^  ^^^  Opinion  there  was  not  sufficient 

iM?cfear^*        t™®  bctwccn  the  time,  even  as  claimed  by 

evMemk  plaintiff,  when  the  engineer  should  have  seen 

deceased,  to  stop  the  train  or  to  give  further 

signals  and  thus  avoid  the  injury.     There  is  no  dispute  in 

the  testimony  as  to  the  place  where  the  body  of  deceased  was 

found.    It  was  opposite  the  twenty-third  car  from  the  engine ; 

the  cars  east  of  it  were  all  on  the  curve  and  curved  all  the 
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way  around  until  within  five  or  six  care  of  where  he  was  lying. 
Taking  into  consideration  all  the  circumstances,  we  think  it 
is  quite  dear  that  the  distance  was  much  less  than  400  feet 
from  the  place  where  deceased  must  have  been  to  the  point 
where  he  would  first  come  within  the  view  of  the  engineer. 
There  is  no  showing  that  deceased  did  not  suddenly  lurch  in 
front  of  the  train,  or  stumble  and  fall  in  his  path,  or  perhaps 
became  confused  after  he  saw  that  the  train  was  upon  him. 
It  is  nowhere  shown  in  the  record  where  deceased,  in  walking 
along  the  track,  came  within  two  or  three  inches  of  the 
train,  or  close  enough  to  be  struck  by  it.  The  theory  that 
the  engineer  could  have  seen  him  in  time  to  stop 
the  train  or  give  further  signals,  and  that  he  was  negligent  in 
not  seeing  him,  assumes  that  the  decedent  was  in  the  same 
position — that  is,  within  two  or  three  inches  of  the  track — 
from  the  time  appellant  claims  that  deceased  could  have  been 
seen  by  the  engineer.  There  is  no  such  evidence.  Had  de- 
ceased placed  himself  only  two  or  three  inches  closer  to  the 
train  just  before  he  was  struck,  there  could  be  no  negligence 
at  all  on  the  part  of  the  railway  company  in  the  first  instance, 
and  in  such  a  case  there  would  be  no  time  for  the  application 
of  the  doctrine  of  the  last  chance.  If  the  engineer  had  seen, 
or  it  had  been  his  duty  to  see,  deceased  in  the  space  between 
the  tracks,  wide  enough  for  deceased  to  walk,  the  engineer 
would  not  be  required  to  stop  his  train  or  assume  that  deceased 
would  put  himself  so  close  to  the  track  and  train  that  the 
engine  would  strike  him. 

It  is  thought  by  appellant  that  deceased  was  placed  in  an 
emergency.  But  when  did  the  emergency  arise?  Clearly, 
there  was  no  emergency  while  deceased  was  walking  between 
the  tracks,  with  room  enough  to  walk,  or  until  the  passenger 
train  was  upon  him.  If  there  was  any  emergency,  it  was 
after  the  train  was  upon  deceased ;  and  there  is  no  claim,  and 
could  not  be,  that  then  the  engineer  could  have  done  anything 
to  prevent  the  injury.  A  train  going  47  miles  an  hour,  as 
this  train  was,  would  travel  69  feet  a  second,  and  it  would 
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take  but  13  seconds  to  travel  836  feet,  and  10  seconds  to 
travel  696  feet. 

The  negligence  of  the  decedent  continued  right  up  to  the 
time  of  the  injury.  There  is  no  showing  that  he  was  in  a 
place  of  danger  for  any  appreciable  length  of  time  before  the 
train  struck  him.  As  bearing  upon  this  question,  see  Doherty 
V.  Des  Moines  C.  B.  Co.,  137  Iowa  358;  Chdbati  v.  Orand 
Trunk  R.  Ca.,  (N.  H.)  88  Atl.  995. 

From  what  has  been  said,  it  is  our  conclusion  that  there 
was  no  case  for  the  jury;  and,  had  a  verdict  been  returned 
for  plaintiff,  it  would  not  be  permitted  to  stand.  The  judg- 
ment of  the  district  court  is  therefore — Affirmed. 

Evans,  C.  J.,  Deem er.  Weaves  and  Salinger,  JJ.,  concur. 


Mary  Hast  Shopb,  Appellee,  v.  Unknown  Claimants  et  aL, 

Appellants. 

BBED8:    Cknurtmction— Oonditioiua  Fee  Estates— Bixtfa  of  OhiUL    A 

eonveyance  of  land  hj  a  parent  to  a  son,  ''as  an  advaneement 
.  .  .  to  be  kept  hj  him  in  trust,  to  be  equally  divided  at  the 
trustee's  death  for  and  between  the  lawful  heirs  of  hia  (the  trus- 
tee's) body  living  and  at  his  (the  trustee's)  death,  exeept  the 
income  of  said  land,  which  is  to  go  to  the  use  and  benefit  of  the 
grantee,"  on  condition  that  grantee  do  not  gamble,  creates  a  eon- 
ditional  fee  estate  in  grantee,  which  estate  becomes  absolute  in 
grantee  when  a  child  is  bom  to  him,  thus  enabling  grantee  to  aUen 
the  land  and  thus  bar  his  own  issue  and  defeat  the  possibility  of 
a  reverter  to  the  grantor.  (But  construction  which  enlarges  such 
estate  by  reason  of  the  eonveyance 's  being  to  a  grantee  and  ''to 
his  heirs,"  "to  the  heirs  of  his  body"  or  "to  his  issue,"  is  now 
prohibited  by  Sec.  2924-b,  Code  Supp.,  1913.) 

Appeal  from  Polk  District  Court, — W.  H.  McHenry,  Judge. 

Saturday,  March  11,  1916. 

Action  in  equity  to  quiet  title.    There  was  a  demurrer 
to  the  petition  by  the  defendant,  which  was  overruled,  and 
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there  was  a  decree  for  plaintiff,  and  the  defendant  gaardian 
ad  litem  appeals. — Affirmed. 

J.  H,  Anderson,  for  appellant. 

Stewart  &  Hextell,  for  appellee. 

Preston,  J.— In  February,  1914,  the  plaintiff  filed  her 

verified  petition.    The  plaintiff's  statement  of  the  case,  which 

appellant  concedes  to  be  correct,  is  as  follows : 

strucuon:  "  **  Plaintiff  brought  action  to  quiet  title  to 

conditional 

b1?th  S^dd.  *^®  ®^"*  ^^'  (y2)  of  the  Northwest  Quarter 
(^)  ^  in  Section  13  and  the  Northeast 
Quarter  (^)  of  the  Southwest  Quarter  (^4)  of  Sec- 
tion 24,  Township  78,  Range  22  West  of  the  Fifth  P.  M.  Polk 
County,  Iowa.  On  the  3d  day  of  January  1894  Alwilda  R. 
Brown  who  was  then  owner  in  fee  of  the  above  described 
premises  deeded  the  same  to  her  son,  M.  A.  Blodgett.  In 
drawing  said  deed  certain  restrictions  were  inserted,  as  fol- 
lows: 'This  conveyance  is  as  an  advancement  to  the  grantee 
in  the  sum  of  Thirty-seven  Hundred  ($3700.00)  Dollars  made 
by  the  grantor  and  is  to  be  kept  by  him  in  trust  to  be  equally 
divided  at  the  trustee's  death  for  and  between  the  lawful  heirs 
of  his  (the  trustee's)  body  living  and  at  his  (the  trustee's) 
death  except  the  income  of  said  land  which  is  to  go  to  the 
use  and  benefit  of  the  grantee  and  his  (the  grantee's)  income  as 
hereinbefore  mentioned  terminates  and  reverts  to  the  grantor 
herself  if  the  said  M.  A.  Blodgett  ever  once,  from  and  after 
the  date  of  acceptance  hereof  these  presents,  plays  cards  for 
money  or  property  or  bels  for  money  or  property  upon  the 
turn  of  card  or  cards.'  At  the  September,  1899,  Term  of  dis- 
trict court  in  Polk  County,  Iowa,  Alwilda  R.  Brown  brought 
an  action  to  correct  the  deed,  and  in  said  action  M.  A.  Blodgett 
was  made  defendant,  and  also  the  daughter  of  M.  A.  Blodgett, 
one  Helen  Blodgett.  A  guardian  ad  litem  was  appointed  to 
defend  for  Helen  Blodgett  and,  after  the  hearing  in  the  court, 
a  decree  was  entered  correcting  the  said  deed  and  vesting  or 
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attempting  to  vest  in  M.  A.  Blodgett  a  fee  title.  Immediately 
thereafter,  he  conveyed  the  land  by  a  general  warranty  deed 
to  one  W.  B.  Christy  and  the  said  W.  B.  Christy  by  a  war- 
ranty deed  conveyed  to  the  plaintiff. 

''The  appellee  has  been  in  undisturbed  possession  of  said 

land  for  years  and  is  still  in  possession  thereof; 

but,  notwithstanding  her  peaceable  possession  and  notwith- 
standing the  decree  of  the  court  wherein  Alwilda  R.  Brown 
was  adjudged  to  have  intended  to  convey  a  fee  simple  title  to 
the  said  M.  A.  Blodgett,  the  question  has  been  raised  whether 
or  not  the  appellee  is  or  is  not  the  owner  in  fee  of  the  premises 
in  controversy.  The  land  is  getting  more  and  more  valuable 
every  day  and  the  appellee  has  also  improved  the  same  to  a 
considerable  extent  and  did  undertake  to  make  some  further 
improvements,  but  has  suspended  such  activities  pending  this 
action.  The  question  was  first  raised  when  the  appellee  tried 
for  a  loan  and  the  loan  company's  attorney  rejected  the 
abstract  for  the  reasons  set  up  in  the  demurrer  filed  by  the 
appellant,  which  demurrer  challenges  the  legal  title  of  the 
appellee  and  admits  only  a  life  estate  with  the  title  in  the 
heirs  of  the  body  of  the  said  M.  A.  Blodgett  which  will  cul- 
minate at  his  death  and  at  that  time  ripen  into  an  absolute 
fee. 

''The  district  court  found  that  the  deed  from  Alwilda  B. 
Brown  to  M.  A.  Blodgett,  trustee,  was  in  truth  and  fact  a 
conditional  fee  deed  and  that,  as  the  said  M.  A.  Blodgett  had 
issue  bom,  the  fee  had  ripened  into  an  absolute  title,  and 
that,  when  the  said  M.  A.  Blodgett  conveyed  the  property  by 
a  deed  to  W.  B.  Christy,  he  thereby  cut  off  the  remaindermen, 
and  that  he  did  have  an  absolute  right  to  make  such  a  con- 
veyance, issue  having  been  born,  and  that  the  conditions  in 
the  deed,  in  so  far  as  it  referred  to  the  heirs,  had  been 
fulfilled. 

''Alwilda  B.  Brown  also  filed  an  answer  disclaiming  any 
reversionary  interest  she  might  have  in  and  tp  the  premises 
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under  consideration  by  reason  of  the  conditions  stated  in  tha 
deed." 

The  argument  for  appellant  is  very  brief.  They  say  that 
the  extensive  note  in  19  L.  B.  A.  (N.  S.),  beginning  at  965, 
''covers  this  case  so  thoroughly  we  shall  not  burden  the  court 
with  any  argument.  As  we  said  at  the  outset,  we  are  simply 
appealing  this  case  for  the  purpose  of  letting  the  court  of 
last  resort  pass  upon  the  ruling  of  the  district  court.  The 
case  was  somewhat  extensively  argued  in  the  lower  court, 
which  was  of  the  opinion  that  the  deed  conveyed  a  conditional 
fee,  which  ripened  into  an  absolute  fee  on  the  birth  of  a  child. 
We  do  not  so  view  the  record,  but  believe  the  deed  is  one  which 
created  a  trust  estate,  and  that  any  act  of  either  Mr.  Blodgett 
or  Alwilda  R.  Brown  could  not  aflfect  the  deed  which  had 
been  made.  We  are  asking  that  the  decree  of  the  lower  court 
be  reversed." 

The  citation  as  given  above  has  no  bearing  on  this  case. 
We  assume  that  the  citation  is  intended  for  29  L.  R.  A.  (N.  S.) 
965. 

Their  propositions  are  that  the  conveyance  under  con- 
sideration is  not  one  which  creates  a  conditional  fee  estate, 
citing  Wesicoti  v.  Meeker,  144  Iowa  311;  that  the  rule  in 
Shelley's  case  does  not  apply  where  the  conveyance  is  in  trust, 
citing  HaU  v.  Oradwohl,  29  L.  R.  A.  (N.  S.)  954;  Kemp  v. 
Beinhard,  228  Pa.  143  (29  L.  R.  A.  [N.  S.]  958) ;  that  M.  A. 
Blodgett,  holding  the  title  for  the  benefit  of  his  heirs,  did  not 
become  vested  until  his  death. 

The  law  covering  this  case  seems  to  be  well  settled,  and 
we  shall  not  go  into  a  detailed  discussion  of  the  subject  or 
attempt  to  repeat  the  reasoning  in  the  different  cases.  It  has 
been  held  in  this  state  that  the  law  creating  conditional  fee 
estates  prevails  in  Iowa.  Pierson  v.  Lane,  60  Iowa  60 ;  Kepler 
V.  Larson,  131  Iowa  438;  Sagers  v.  Sagers,  158  Iowa  729. 
Such  a  fee  is  one  which  restrains  the  fee  to  some  particular 
heirs,  exclusive  of*  others.    This  was  at  the  common  law  con- 
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strued  to  be  a  fee  simple  on  eondition  that  the  grantee  had 
the  heirs  prescribed.  If  the  grantee  died  without  such  issae, 
the  lands  reverted  to  the  grantor ;  but  if  he  had  the  specified 
issue,  the  condition  was  forfeited  and  the  estate  became  ab- 
solute, so  far  as  to  enable  the  grantee  to  alien  the  land  and  bar 
not  only  his  own  issue  but  the  possibility  of  a  reverter. 

But  the  question  before  us  is  not  so  much  whether  or 
not  the  conditional  fee  estate  prevails  in  Iowa  as  it  is  whether 
or  not  this  particular  conveyance  created  a  conditional  fee 
estate,  and  whether  or  not  M.  A.  Blodgett  could  convey  a  fee 
simple  title  to  the  property  in  question  to  appellee;  that  is, 
whether  he  had  the  right  to  convey  the  absolute  fee  title,  as  he 
undertook  to  do.  Though  the  deed  uses  the  word  ''trustee," 
Blodgett  could  not  be  the  beneficiary  and  trustee  for  himself 
at  the  same  time. 

One  condition  in  the  deed  was  that  he  should  have  the 
income  for  life  if  he  would  not  play  cards.  The  deed  then 
gives  Blodgett  a  life  estate  and  the  remainder  to  the  heirs  of 
his  body  living  at  his  death.  This  makes  an  estate  tail,  or 
conditional  fee.  When  an  heir  of  his  body  is  bom,  the  de- 
feasible condition  is  removed.  He  has  had  an  heir,  and  his 
heirs,  whoever  they  may  be,  living  at  his  death  take  the  prop- 
erty. If  the  deed  is  construed  as  a  conditional  fee,  and  the 
said  M.  A.  Blodgett  should  have  kept  the  land  until  his  death 
and  left  issue,  the  land  would  immediately  go  to  such  heirs 
of  his  body,  and,  upon  failure  of  having  issue,  would  have 
reverted  to  the  grantor.  The  title  vested  upon  the  birth  of 
the  heir.  As  sustaining  our  views,  see  DurafU  v.  MuUer,  88 
Qa.  251  (14  S.  E.  612) ;  Clark  v.  Neves,  76  S.  C.  484  (12  L. 
R.  A,  [N.  S.],  298) ;  and  cases  in  Note  in  29  L.  B.  A.  (N.  S.) 
965. 

It  is  contended  by  appellee  that  if  it  be  thought  that  a 
trust  was  created  by  the  deed,  if  the  trust  is  an  executed  one, 
under  the  rule  in  Shelley's  case,  a  fee  vests  in  the  first  taker; 
so  in  a  conditional  fee  estate,  where  the  trust  is  executed,  the 
grantee  takes  an  absolute  fee,  subject  to  be  defeated  on  the 
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failure  of  birth  of  issue.  But  counsel  for  appellee  do  not 
contend  that  the  conveyance  in  question  comes  within  the 
rule  in  Shelley's  case.  Their  contention  is  that  the  construc- 
tion applicable  to  conveyances  which  come  under  the  rule  in 
Shelley's  case  applies  when  it  is  such  a  conditional  fee  estate. 

There  is  difficulty  sometimes  in  applying  the  rules  as  to 
when  a  trust  is  an  executed  one  or  an  executory  one ;  but  the 
general  rule  seems  to  be  that,  where  the  trustee  has  no  other 
duty  to  perform  than  to  hold  the  property  and  collect  the 
rents,  then  the  trust  is  an  executed  one;  where  there  is  no 
discretion  reposed  in  him  and  where  he  has  nothing  to  do  with 
reference  to  conveying  the  property,  then  the  trust  is  executed. 
They  cite  upon  this  proposition  Lord  v.  Comstock,  240  111. 
492  (88  N.  E.  1012) ;  BtUlard  v.  Ooffe,  20  Pick.  (Mass.)  252; 
and  cases  cited  in  Note,  29  L.  B.  A.  (N.  S.),  beginning  at  965. 

Our  attention  has  not  been  called  in  argument  to  Sec. 
2924-b,  Code  Supp.,  1913;  but  this  was  enacted  after  the 
execution  of  the  deed  in  this  case. 

Our  conclusion  is  that  the  trial  court  properly  construed 
the  deed,  and  its  judgment  is,  therefore — Affirmed. 

Evans,  C.  J.,  Deembr  and  Wkaveb,  JJ.,  concur. 


W.  H.  Schultz,  Appellant,  v.  Farmers  Elevator  Company, 

Appellee. 

AOOOBD  AlTD  aATISFAOTION:  Part  Paymani— ThOlqilidated 
1  OUlm^-Acceptance  of  Oheck—- Effect.  In  the  ease  of  an  honeit 
dispute  as  to  the  correct  amount  of  an  unUquidated  claim,  an 
accord  and  Batisfaction  results  from  the  act  of  the  debtor  in  giving, 
and  the  creditor  in  taking  and  cashing,  though  reluctantly,  a  check 
for  a  smaller  amount  than  the  creditor  had  been  contending  for, 
even  though  the  debtor,  when  he  gave  the  check,  did  not  actually 
say  by  word  of  mouth  that  he  intended  the  check  to  be  in  full 
settlement,  the  creditor  knowing,  expressly,  or  impliedly  from  the 
circumstances,  that  such  was  the  intention  of  the  debtor. 

PRINCIPLE   APPLIED:     Plaintiff,  having  sold   an  admitted 
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quantity  of  com  to  defendant,  called  upon  defendant,  not  for  any 
mere  payment  on  the  account,  but  to  get  his  money.  Defendant 
figured  the  corn  at  59  cents  a  bushel  and  handed  plaintiff  a  check 
for  the  amount  due  on  that  basis.  An  animated  dispute  thereupon 
arose  over  the  price.  Plaintiff  contended  that  defendant's  sole 
agreement  was  to  pay  73  cents  a  bushel  for  the  com.  Defendant 
contended  that  his  sole  agreement  was  to  pay  73  cents  a  bushel 
if  the  com  graded  No.  3;  otherwise,  to  pay  the  actual  receipts 
realized  on  the  shipment,  less  a  small  commission  for  handling, 
and  that  the  com  did  not  grade  No.  3,  and  that  59  cents  was  the 
amount  realized  after  deducting  the  commission.  Plaintiff  de- 
manded more  money,  and  defendant  refused.  Plaintiff,  much  dis- 
satisfied, finally  went  to  the  bank  and,  being  urgently  in  need  of 
money,  cashed  the  check  and  always  thereafter  retained  the  money. 
Several  days  after  cashing  the  check,  he  called  upon  defoidant 
and  demanded  more  money.  Whether  the  word  ''settlement"  or 
its  equivalent  was  used  at  any  time  during  the  controversy  was  in 
dispute.  Plaintiff  sued  for  the  claimed  balance.  The  court  directed 
a  verdict  against  him  on  the  theory  of  accord  and  satisfaction. 
Heldf  correct. 

AOCOBD  AND  SATISFACTION:     Unliquidated  Olaima— What  Oon- 
2    stitates.    A  claim  is  unliquidated  whenever  it  appears: 

1.  That  a  bona  fide  dispute  exists  as  to  the  correct  amount, 
or 

2.  When  it  is  admitted  that  one  of  two  sums  is  due,  but  a 
bona  fide  dispute  exists  as  to  which  is  the  correct  amount. 

Appeal  from  Marshall  District   Court. — B.   P.    Cumionos, 

Judge. 

Saturday,  March  11,  1916. 

Action  at  law  to  recover  on  an  oral  contract  for  the  sale 
of  778  bushels  of  shelled  com,  at  73  cents  a  bushel.  Trial  to 
a  jury  and,  at  the  close  of  the  testimony,  the  court  sustained 
a  motion  to  direct  a  verdict  for  the  defendant,  and  the  plain- 
tiff appeals. — Affirmed. 

Bradford  &  Johnson,  for  appellant. 

F.  E.  Northup  and  Binford  &  Farher,  for  appellee. 

Preston,  J.— Plaintiff  claims  he  sold  defendant  778 
bushels  and  2  pounds  of  shelled  com  at  the  agreed  price  of 
73  cents  a  bushel,  making  a  total  of  $567.96,  on  which  he  had 
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been  paid  $459.02,  leaving  as  due  him  $108.94,  and  the  suit 
is  to  recover  this  balance.  The  delivery  of  that  many  bushels 
of  shelled  com  is  admitted  by  defendant,  but  its  claim  is  that 
the  corn  was  to  grade  No.  3,  and  it  admits  that  it  was  to  pay 
73  cents  a  bushel  if  it  did  so  grade.  Defendant  claims,  also, 
that,  if  the  com  would  not  grade  No.  3,  then  it  was  to  handle 
the  com  for  terminal  price,  less  8  cents  for  handling.  Plain- 
tiff denies  that  he  sold  the  com  to  grade  No.  3,  and  denies 
that  defendant  said  that  if  it  did  not  grade  No.  3,  it  would 
ship  and  give  him  what  it  graded.  As  a  separate  defense, 
defendant  pleaded  that  the  matter  of  dispute  as  to  the  value 
and  price  of  the  com  claimed  to  have  been  sold  by  plaintiff 
to  defendant  arose  after  the  shipment  thereof  to  St.  Louis, 
Missouri,  which  was  the  market  destination  of  said  corn,  and 
that  it  was  subject  to  inspection,  and  that,  upon  inspection,  the 
com  was  of  no  grade  and  was  not  corn  of  the  kind  and  quality 
the  plaintiff  represented  and  pretended  he  owned  and  desired 
to  sell,  but  that,  on  the  contrary,  it  was  spoiled  and  damaged 
corn,  and  that  defendant  was  liable  to  plaintiff  only  for  the 
market  value  of  no  grade  corn;  that  defendant  settled  and 
adjusted  said  matter  of  dispute  with  the  plaintiff  by  com- 
promise, and  paid  to  plaintiff  by  check  the  sum  and  amount 
to  which  plaintiff  was  justly  entitled;  and  that  plaintiff  ac- 
cepted said  check  in  full  settlement  and  caused  the  same  to 
be  cashed  and  received,  and  used  the  proceeds  thereof;  and 
that  there  has  been  an  accord  and  satisfaction. 

The  motion  to  direct  a  verdict  was  upon  five  grounds : 

1.  That  the  plaintiff  has  failed  to  sustain  the  material 
averments  of  his  petition. 

2.  That  plaintiff  has  pleaded  a  sale  of  specific  property 
at  a  given  price,  and  no  proof  of  such  sale  or  that  any  price 
was  fixed  has  been  introduced. 

3.  That  plaintiff  seeks  to  recover  on  an  account  or  a 
contract  for  the  sale  of  certain  com  at  a  certain  price,  and 
that  the  proof  fails  to  support  such  claim,  and  shows  that  he 
is  entitled  to  recover,  if  at  all,  upon  a  quantum  meruit. 
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4.  That  the  only  proof  of  any  contract  is  that  set  up  by 
the  defendant  in  its  answer,  and  that  snch  contract  has  been 
fully  complied  with. 

5.  That  there  has  been  a  settlement  and  accord  and 
satisfaction. 

The  record  shows  that  the  motion  was  sustained  generally. 
1.    The  issue  as  to  whether,  under  the  undisputed  evi- 
dence, there  was  an  accord  and  satisfaction  will  be.first  taken 
up  and  disposed  of.    We  are  of  opinion  that  the  undisputed 
evidence  shows  that  there  was  an  accord  and 
1.  agoobdand        satisfaction  and  that  the  motion  was  properly 
VS^iy^^^'    sustained  upon  this  ground,  if  no  other.    It 

ment  lunllqui-  ...  _  .  «  •■    .   ^  % 

dated  claim :       will  bc  ucccssary  to  refer  as  briefly  as  may  be 


-  joeptance  of 

check :  effect,      to  the  testimony. 

Plaintiff  testifies  that  he  sold  the  com  to 
a  Mr.  Stewart,  an  officer  of  the  defendant  company,  at  73 
cents  a  bushel.    He  sajrs  further : 

''I  went  to  the  elevator  to  get  my  money  some  time  after 
I  delivered  the  last  load,  and  saw  Mr.  Stewart  and  told  him 
I  would  like  to  get  my  money  for  the  com.  He  figured  it 
out  and  handed  me  a  check.  I  told  him  it  wasn't  quite 
enough,  and  asked  him  what  he  figured  the  com  at,  and  he 
said  59  cents.  I  told  him  it  was  not  right  and  told  him  I 
wanted  more  money." 

He  says  Stewart  did  not  tell  him  why  he  figured  the  com 
at  59  cents  and  did  not  tell  him  that  the  com  had  been  spoiled, 
and  denies  that  he  sold  the  com  as  No.  3  com. 

''He  told  mo  how  many  bushels  and  figured  it  up,  778 
bushels  and  2  pounds,  at  59  cents  per  bushel.  I  told  him  I 
took  the  money  because  I  had  a  note  to  pay,  and  told  him  I 
was  not  satisfied,  and  if  it  was  not  for  that,  I  would  not  have 
taken  it.  I  took  the  check  and  went  to  the  bank  and  got  my 
money.  The  amount  of  the  check  was  $459.02.  I  got  the 
money  two  or  three  weeks  after  I  delivered  the  com.  About 
a  week  after  I  got  the  check,  I  saw  Mr.  Clark;  Clark  did  not 
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tell  me  it  had  been  inspected  by  the  Oovemment  Inspector  at 
St.  Louis  and  was  damaged.  He  said  it  was  damaged  and 
that  was  the  reason  he  figured  it  at  59  cents  a  bushel;  he 
told  me  that  was  the  returns  that  he  got  from  the  people  of 
St.  Louis  to  whom  he  had  shipped ;  he  did  not  tell  me  at  that 
time  that  that  was  the  way  they  settled  with  their  customers 
for  that  kind  of  com.  I  figured  with  Stewart,  but  went  to 
see  Clark  afterwards;  Clark  was  manager  of  the  defendant 
company.  I  did  not  tell  him  that  would  be  a  settlement  of 
it;  I  did  not  say  anything.    My  com  was  not  damaged.'' 

This  is  the  substance  of  plaintiff's  testimony  upon  this 
-point.  Stewart,  president  of  the  defendant  company,  says 
that  plaintiff  wanted  his  money  for  the  com;  that  when  he 
wrote  the  check,  witness  told  plaintiff  it  did  not  figure  as 
much  as  plaintiff  expected,  and  plaintiff  did  not  like  it.  He 
says: 

**When  he  came  to  settle,  he  wanted  his  money  for  his 
com.  I  looked  in  the  book  and  saw  how  much  it  was  figured. 
Mr.  Clark  had  put  the  price  on.  I  figured  from  that  price,  59 
cents  per  bushel.  I  told  him  it  was  not  good  corn.  It  was 
rejected  com,  and  he  thought  he  had  good  corn  and  insisted 
on  my  taking  it  for  73  cents  without  grade.  I  wouldn't  buy  it 
that  way;  and  he  didn't  have  anything  more  to  say  at  that 
time,  but  accepted  his  check  and  went  off.  About  three  days 
after  that,  he  came  back  and  said  he  was  not  satisfied  with  his 
settlement  and  wanted  more  money.  I  told  him  we  was  paying 
so  much  for  grade  com.  He  didn't  want  to  sell  his  com 
that  way,  and  I  told  him  I  couldn't  do  any  different  with 
him  than  others.  He  said  he  had  No.  3  com,  and  I  told  him 
if  he  had  3  com  he  would  get  his  73  cents;  if  he  didn't,  he 
wouldn't.  I  told  him  we  could  not  pay  him  73  cents  for  the 
com  unless  it  was  graded  at  the  terminal,  and  if  they  graded 
it  at  that,  he  could  have  73  cents,  and  if  not,  we  didn't  know 
what  he  was  going  to  get ;  and  he  sold  me  his  com  on  them 
terms.    Mr.  Clark  handled  and  shipped  the  com  and  got  the 
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returns.  All  I  did  after  that  was  to  figure  his  check  from 
Mr.  Clark's  figures  on  the  book,  what  he  was  to  have;  and  he 
accepted  his  check  and  got  it  and  went  off.  Afterwards,  he 
came  back  and  said  he  was  not  satisfied  with  the  settlement. 
When  I  gave  him  the  check,  he  did  not  say  he  would  not 
accept  it." 

Clark  says: 

**I  received  the  Schultz  corn  myself  and  examined  it.  It 
started  good,  the  first  load,  but  as  it  came  along,  it  got  tough, 
carried  considerable  moisture,  and  there  was  some  rotted 
com  with  it.  It  was  shelled  com,  and  there  were  16  loads. 
The  16  loads  would  not  grade  up  to  No.  3.  We  shipped  it  in 
two  days.  We  got  67  cents  per  bushel  for  the  com,  less 
freight  and  commissions.  The  amount  we  received  was  59 
cents.  When  Schultz  came  back,  I  told  him  the  com  did 
not  grade,  and  he  said  he  did  not  sell  the  com  to  grade.  I 
told  him  it  was  so  reported  to  me." 

There  is  other  evidence  as  to  the  character  and  quality 
of  com.  Plaintiff  denies  that  he  used  the  word  ** settlement" 
when  he  came  back  after  having  cashed  his  check,  and,  as 
stated,  denies  the  terms  of  the  contract  and  that  it  was  to  be 
grade  com,  and  the  manner  of  settlement  for  spoiled  com, 
as  claimed  by  defendant. 

From  this  evidence,  it  is  very  clear  that  there  was  a 
dispute  between  the  parties  as  to  the  terms  of  the  contract 
and  as  to  whether  the  com  was  No.  3  or  spoiled,  and,  as 
stated,  there  may  be  some  conflict  in  the  testimony  as  to 
whether  the  word  '^ settlement"  was  used,  after  plaintiff  had 
cashed  his  check  and  had  come  back  in  a  few  days  to  see  the 
officers  of  the  defendant  company.  But  we  are  satisfied,  from 
a  reading  of  this  entire  record,  that,  some  time  after  the  com 
was  delivered,  plaintiff  went  to  defendant  to  settle  and  get 
his  money  for  the  com.  He  says  as  much  himself,  and  there 
is  no  claim  or  pretense  that  he  went  to  them  to  get  only  a 
partial  payment  for  the  com.    There  is  no  dispute  between 
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them  as  to  the  number  of  bushels,  but  the  com  was  figured  at 
59  cents  instead  of  73.  Plaintiff  was  dissatisfied  and  so  stated, 
and  objected  to  the  amount  and  objected  at  first  to  taking  the 
check,  ^ut  finally  nays  he  took  it  because  he  needed  it  to  pay 
a  note,  or  that  in  substance.  He  did  take  it,  cashed  the  check 
and  has  kept  the  money  ever  since,  and  is  now  seeking  to 
recover  the  difference  on  this  disputed  claim,  without  any 
tender  or  offer  to  return  the  money.  As  stated,  there  may  be 
some  dispute  in  the  testimony  as  to  whether  the  word  ** settle'' 
or  ** settlement"  or  **full  settlement"  was  used.  Some  of  the 
testimony  is  that  he  took  the  check  and  said  nothing.  It  is 
true,  of  course,  that  the  minds  of  the  parties  must  have  met 
on  the  proposition,  but  it  is  not  necessary  that  the  word 
** settle"  or  ** settlement"  should  have  been  used;  and,  even 
though  plaintiff  claims  that  the  word  ^'settlement"  was  not 
used,  or  even  if  he  says  there  was  no  settlement,  that  is  not 
conclusive,  because  the  question  is*.  What  was  the  effect  of 
what  he  did  say  and  what  he  did?  As  already  stated,  the 
evidence  shows  conclusively  that  he  went  to  defendants  to 
obtain  a  settlement  for  his  corn.  There  was  a  dispute  as  to 
the  amount  due.  Defendants  say  they  paid  him  the  amount 
of  the  check  in  settlement  of  his  claim,  and  plaintiff  took  the 
check  and  used  the  money.  "We  are  of  opinion  that,  under  the 
record,  there  was  a  settlement  and  a  complete  accord  and 
satisfaction.  As  said,  the  minds  of  the  parties  must  have  met 
on  the  proposition  that  the  check  was  in  satisfaction  of  the 
entire  claimi  This  may  be  shown  by  the  circumstances.  We 
have  held  that  the  acceptance  of  part  payment,  without  any 
agreement  that  it  shall  be  in  satisfaction  of  the  entire  claim, 
does  not  constitute  an  accord  and  satisfaction,  and  the  creditor 
may  sue  for  the  balance.  Biistler  Realty  Co.  v.  Swecker,  134 
Iowa  679.  But  the  rule  is  that,  where  there  is  a  good-faith 
dispute  as  to  the  amount  due  from  one  party  to  another,  the 
acceptance,  without  objection,  of  a  statement  showing  a 
smaller  sum  due  than  is  claimed,  and  of  a  check  for  the  balance 
Vol.  174  Ia.— 43 
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of  account  thus  shown,  will  amount  in  law  to  a  complete 
accord  and  satisfaction.    Beaver  v.  Porter,  129  Iowa  41. 

In  Mains  v.  Mintle,  86  Iowa  742,  it  was  held  that,  where 
there  was  a  breach  of  contract  to  deliver  com  and  a  subse- 
quent demand  of  a  settlement  for  the  amount  delivered,  and 
pajrment  of  a  sum  was  made,  the  party  paying  at  the  same 
time  protesting  that  he  was  not  satisfied  with  the  action  of 
the  opposite  party  in  not  complying  with  the  contract,  such 
settlement  constituted  an  accord  and  satisfaction  for  all 
claims  of  breach  of  contract. 

In  Sparks  v.  Spauiding,  158  Iowa  491,  it  was  held  that, 
where  there  was  a  dispute  in  good  faith  as  to  the  amount  due 
on  an  unliquidated  claim,  and  defendant  offered  plaintiff  a 
check  in  full  satisfaction,  and  the  plaintiff  cashed  it  with  full 
knowledge  that  it  was  tendered  in  f idl  payment,  it  constituted 
an  accord  and  satisfaction.  In  that  case,  it  was  held  that 
whether  there  was  a  payment  or  an  accord  and  satisfaction 
ia  primarily  a  question  of  fact  for  the  jury;  but  these  may 
become  questions  of  mixed  law  and  fact  for  the  court,  such  as 
to  require  the  direction  of  a  verdict. 

As  bearing  further  upon  this  question,  see  the  case  of 
Ferguson  v.  Grand  Lodge  of  Iowa  Legion  of  Honor,  174  Iowa 
61,  and  the  cases  therein  cited;  also,  1  Corpus  Juris,  p.  557, 
where  it  is  said  that  ''the  nature  of  the  offer  or  tender  by  the 
debtor  is  an  important  consideration  in  determining  whether 
there  has  been  an  acceptance  and  satisfaction." 

It  is  not  absolutely  necessary,  in  order  that  an  accord 
and  satisfaction  may  arise,  for  the  debtor  to  declare  expressly, 
in  connection  with  his  tender,  that  it  is  meant  to  be  in  full 
payment;  for  circumstances  may  show  as  conclusively  as 
language  that  this  was  meant,  and  that  the  parties  so  under- 
stood the  matter.  There  must  be  a  meeting  of  the  minds, 
and  it  must  be  shown  that  the  creditor  understood,  or  should 
have  understood,  that  he  was  abating  his  claim  when  he  re- 
ceived the  consideration  for  the  settlement.    1  B.  C.  L.  183. 
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We  do  not  understand  appellant  to  contend  that  his 

demand  was  unliquidated.    The  claim  is  unliquidated  if  there 

is  a  bona  fide  dispute.     Wherley  v,  Rowe, 

2.  Acxx)iiDAND         (Minn.)  119  N.  W.  222;  Fire  Ins,  Assn.  v. 

SATISFACTION  I 

unliquidated       Wickkam,  141  U.  S.  564.    If  it  is  admitted 

claims :  ' 

amutS.**"  that  one  of  two  sums  is  due,  but  there  is  a 

dispute  as  to  which  is  the  proper  amount,  the 

demand  is  unliquidated  within  the  meaning  of  accord  and 

satisfaction.     Greenlee  v.  Masn<it,  116  Iowa  535;  Sparks  v. 

Spaulding,  supra;  1  Cyc.  335. 

It  is  our  conclusion  that  there  was  an  accord  and  satis- 
faction, and,  this  being  so,  it  is  unnecessary  to  consider  the 
other  points  argued.    The  judgment  is — Affirmed, 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


Frank    Stacy,    Appellant,    v.    Brown-Hurley    Hardware 
Company  et  al.,  Appellees. 

ABSIGKBCENT  FOB  BENEFIT  OF  CBEDITOBS:    Trust  Agreement 

1  — Sufllciency  of  Evidence.  Evidence  reviewed,  and  held  insuffi- 
cient to  show  that  the  assignee  of  a  debtor  had  agpreed,  in  con- 
sideration of  the  assignment,  to  pa^  absolutely  the  secured  and 
unsecured  creditors  of  the  assignor. 

ASSIGNMEMT  FOB  BENEFIT  OF  CBEDITOBS:    Duty  of  Trustee 

2  — ^Aeoonntlng-— Wbo  May  Enforce.  A  trustee  or  assignee  receiv- 
ing the  property  of  a  debtor,  under  an  agreement  to  handle  the 
same  in  the  interest  of  all  the  creditors,  the  debtor  not  being  in 
any  wise  released  from  his  obligations,  may  be  compelled  to 
account  for  the  property  (a)  by  the  debtor  or  (b)  by  the  creditors. 

ASSIGNMENT  FOB  BENEFIT  OF  CBEDITOBS:    Duty  of  Trustee— 

3  Mortgaged  Property— Accounting.  A  trustee  or  assignee  of  mort- 
gaged property  of  a  debtor,  under  an  agreement  to  handle  the 
same  in  the  interest  of  various  creditors,  is  under  no  obligation 
to  account  for  the  property  after  a  regular  and  good-faith  fore- 
closure. 
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Appeal  from  Polk  District  Court. — ^W.  H.  McHenby,  Judge. 

Saturday^  Maroh  11,  1916. 

Suit  in  equity  to  compel  defendant,  which,  althou^  sued 
as  two  corporations,  is  but  a  single  concern,  now  operating 
under  the  name  of  the  Brown-Camp  Company,  to  pay  certain 
debts  owed  by  plaintiff  to  third  persons  and  to  secure  an 
accounting  from  defendant  for  the  proceeds  of  certain  prop- 
erty which  he  turned  over  to  it  under  an  agreement  to  settle 
and  pay  all  of  plaintiff's  debts.  Defendant  denied  any  agree- 
ment to  pay  plaintiff's  debts,  but  admitted  that  it  was  a 
creditor  of  plaintiff's  and  that  it  took  certain  property,  real 
and  personal,  which  was  heavily  incumbered,  theretofore  be- 
longing to  plaintiff,  with  an  agreement  and  understanding 
that  it  would  put  a  manager  in  charge  and  conserve  the  assets 
until  a  purchaser  might  be  found,  in  the  hope  of  raising  more 
for  plaintiff's  creditors  than  could  otherwise  be  done;  that  it 
advised  all  plaintiff's  creditors  of  having  received  the  prop- 
erty and  the  conditions  under  which  it  was  taken,  and  sug- 
gested that  with  proper  management,  perhaps  50  cents  on  the 
dollar  might  be  realized  from  the  property  after  paying  the 
mortgage  upon  it.  It  averred  that  it  continued  to  operate  the 
store  which  plaintiff  turned  over  and,  from  time  to  time,  made 
reports  to  him  and  to  his  creditors  of  the  progress  made ;  that 
thereafter,  the  holder  of  the  mortgage  upon  the  stock  fore- 
closed his  mortgage  and  the  stock  was  sold  to  one  McKay,  the 
highest  and  best  bidder,  for  $6,000.  This  amount  was  credited 
on  the  mortgage,  leaving  a  balance  still  due  and  unpaid 
thereon  of  substantially  $2,000,  which  was  also  a  lien  upon 
the  real  estate  received  by  it  from  plaintiff.  The  estimated 
value  of  this  real  estate  was  $800,  and  thereafter,  the  mort- 
gage upon  this  real  estate  was  foreclosed  and  the  property 
sold  for  the  sum  of  $2,289.73,  the  amount  of  the  balance  due 
on  the  mortgagees'  claim.  They  aver  that  they  got  nothing 
out  of  plaintiff's  property  and  specifically  deny  that  they 
agreed  to  pay  his  creditors  or  any  of  them  anything  more 
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than  A  pro  rata  share  of  whatever  they  received  from  his 
property  over  and  above  the  mortgage  incumbrances;  and 
that,  OS  it  received  nothing,  it  has  done  its  full  duty  in  the 
premises.  On  the  issues  joined,  the  trial  court  dismissed 
plaintiff's  petition,  and  he  appeals. — Affirmed. 

F,  L.  Ferris  and  Smith  &  0  'Connor^  for  appellant. 

C.  F.  Maxwell  and  Henry  &  Henry ,  for  appellees. 

DEBMiat,  J. — I.  Plaintiff  was  engaged  in  the  hardware 
and  implement  business  at  the  town  of  Hanson,  and  also 
owned  a  lot  in  that  town.  Both  were  incumbered  by  mort- 
gage to  secure  the  sum  of  $8,000.  This 
^'  roRvmvS^  mortgage  was  made  in  January  of  the  year 
^^^''  1909.  He  became  deeply  involved  in  debt, 
ciScySf*"  defendant  being  one  of  his  creditors,  its 
claim  being  approximately  $1,000.  Becoming 
apprehensive,  regarding  its  collection,  defendant,  a  wholesale 
dealer  in  Des  Moines,  sent  its  president  and  an  attorney  to 
Manson,  where  they  had  an  interview  with  plaintiff  and  dis- 
covered that  he  was  on  the  verge  of  bankruptcy.  A  conflict 
arises  at  this  point  over  what  the  agreement  was,  but  all  agree 
that,  pursuant  to  some  agreement,  plaintiff  transferred  his 
real  estate  and  also  conveyed  his  stock  of  goods,  including 
notes  and  accounts  connected  with  the  business,  to  the  defend- 
ant company.  It  is  claimed  by  plaintiff  that  there  was  a 
conditional  agreement  to  the  effect  that  an  invoice  should 
immediately  be  taken  of  the  goods,  notes  and  accounts,  etc., 
and  if  it  should  be  ascertained  that  there  was  sufficient  to 
warrant  defendant  in  so  doing,  it  would  take  the  property 
and  not  only  assume  and  pay  the  mortgage  indebted- 
ness, but  also  take  care  of  all  of  plaintiff's  unsecured  creditors. 
This  agreement  is  denied  by  the  president  of  the  company  and 
also  by  its  attorney.  At  any  rate,  it  is  admitted  that  an 
invoice  was  taken  of  the  personal  property  and  that  it  showed 
something  like  $11,000  of  personal  property,  and  a  valuation 
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of  something  like  $1,000  to  $1,200  was  placed, upon  the  real 
estate.  It  is  admitted  by  plaintiff  that  there  would  be  shrink- 
age on  the  invoice  of  about  10% ;  so  that,  according  to  his 
theory,  defendant  received  about  $11,000  in  property.  The 
mortgage  was  for  $8,000,  with  some  interest  either  due  or 
accruing,  and  the  unsecured  debts,  including  that  held  by 
defendant,  amounted  to  between  $4,000  and  $5,000.  Defend- 
ant put  a  man  in  charge  of  the  store  at  the  time  the  transfers 
were  made,  and  plaintiff  assisted  this  man  in  making  the 
invoice;  and  after  the  invoice  was  taken,  the  man  in  charge 
continued  to  run  the  business  until  it  was  finally  taken  from 
him  and  sold  at  foreclosure  sale  under  the  chattel  mortgage. 
"When  defendant  took  over  the  store,  the  then  mortgagees 
were  insisting  upon  the  payment  of  their  debt,  and  defend- 
ant, before  the  invoice  was  taken,  and  on  or  about  May  28, 
1909,  brought  an  action  against  them  to  restrain  them  from 
taking  possession  of  the  stock  or  from  foreclosing  their  mort- 
gage.   In  this  petition,  they  averred,  among  other  things : 

**That  in  the  event  of  it  appearing  that  the  value  of  the 
said  stock  of  merchandise  is  sufficient  to  warrant  this  plaintiff 
in  doing  so,  plaintiff  purposes  and  intends  to  pay  off  and  dis- 
charge the  amount  due  the  defendant  Hicks  &  King  under 
their  chattel  mortgage  as  well  as  the  amount  due  the  other 
creditors  of  the  said  Frank  Stacy  hereinbefore  referred  to, 
and  that  the  plaintiff  is  able,  ready  and  willing  to  do  so  in 
the  event  the  said  invoice,  when  completed,  shows  the  said 
stock  of  merchandise  to  be  of  sufficient  value  to  warrant  the 
said  undertaking  on  the  part  of  the  plaintiff." 

A  restraining  order  was  issued  on  this  petition;  but  on 
June  11,  1909,  Homer  Miller,  at  the  suggestion  of  some  of 
defendant's  officers,  purchased  the  mortgage  and  the  note 
which  it  was  made  to  secure,  and  took  assignments  thereof. 
Thereafter,  and  on  February  16,  1910,  Miller  transferred  the 
note  to  one  McKay;  and  on  April  8,  1910,  he  (McKay)  placed 
this  mortgage  and  note  in  the  hands  of  the  sheriff  for  fore- 
closure by  notice  and  sale.     Under  regular  proceedings,  the 
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stock  of  goods  was  sold  at  public  auction  to  the  mortgagee, 
McKay,  for  the  sum  of  $6,000,  he  being  the  highest  and  best 
bidder  therefor.  This  amount  was  credited  on  the  $8,000, 
leaving  approximately  $2,000  due  thereon.  Thereafter,  and 
on  May  18,  1910,  an  action  was  commenced  by  McKay  to 
foreclose  the  mortgage  on  the  real  estate  (the  mortgage  cover- 
ing both  real  and  personal  estate)  for  the  balance  remaining 
due  on  the  $8,000  note;  and  after  regular  proceedings,  this 
property  was  sold  at  public  auction  to  McKay,  the  highest  and 
best  bidder,  for  $2,289.73.  This  extinguished,  as  we  under- 
stand it,  the  mortgage  indebtedness.  It  is  not  shown  what 
has  become  of  the  property  since  McKay  bought  it  in  at 
sheriff's  sale.  Plaintiff  and  his  wife  made  answer  to  the  peti- 
tion in  the  foreclosure  action,  but  that  answer  does  not  seem 
to  be  in  this  record.  Defendant  has  never  realized  anything 
out  of  the  stock  upon  its  unsecured  claim,  and  has  not  paid 
any  of  the  other  unsecured  creditors.  It  became  apparent  in 
June,  1910,  that  it  could  not  do  so,  and  on  June  17th  of  that 
year,  it  rendered  to  plaintiff  and  to  each  and  all  of  his 
creditors  a  statement  of  its  account,  showing  what  had  been 
done  with  the  property  in  its  hands  and  the  proceeds  thereof, 
which  statement  closed  as  follows : 

**We  regret  our  inability  to  realize  something  for  our- 
selves and  other  unsecured  creditors,  but  we  always  like  to 
be  satisfied  nothing  can  be  obtained  before  submitting  to  a 
loss,  and  therefore  do  not  complain  of  our  additional  loss  of 
time  and  money  in  trying  out  this  trusteeship,  as  we  expect 
other  houses  to  use  the  same  effort  in  similar  cases  in  their 
territory  where  we  are  interested." 

This  action  was  commenced  in  April  of  the  year  1914, 
nearly  four  years  after  this  final  statement  was  mailed  out. 
Almost  immediately  after  the  invoice  was  taken,  defendant 
mailed  out  a  statement  to  plaintiff*  and  to  each  of  his  creditors, 
advising  them  of  the  bill  of  sale  and  deed  taken  by  it  and 
stating  the  conditions  as  they  found  them  before  and  after 
the  inventory  was  taken,  and  concluding  as  follows : 
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*  *  Some  goods  have  been  invoiced  which  are  not  worth  the 
inventory  price.  We  have  also  ascertained  that  some  of  the 
goods  invoiced  are  not  paid  for  and  were  delivered  on  con- 
signment. Without  taking  any  of  these  things  into  considera- 
tion, the  inventory  amounts  to  $11,060.15.  If  the  stock  is 
managed  in  a  business-like  manner,  there  will  not  be  over  a 
10  per  cent  shrinkage  in  the  stock.  The  real  estate  which 
was  taken  over  was  invoiced  to  Frank  Stacy  at  $2,500.00.  We 
have  been  offered  $750.00.  The  real  estate  ought  to  bring 
from  $1,000.00  to  $1,200.00.  We  have  a  good  man  in  charge 
of  this  stock  and  expect  to  continue  his  services  for  the  benefit 
of  all  creditors.  If  there  is  no  further  indebtedness  than  the 
present  list  of  creditors  appearing  against  this  stock,  we 
should  realize  about  50c  on  the  dollar.  If  your  claim  is  not 
already  filed  with  me,  do  so  at  once." 

Pursuant  to  this,  practically  all  the  creditors  sent  their 
claims  to  defendant;  and  under  date  of  March  8,  1910,  it 
mailed  another  statement  to  plaintiff  and  his  creditors,  con- 
taining a  cash  account  and  a  statement  of  liabilities.  This 
showed  a  balance  of  $226.10  in  cash,  but  an  excess  of  liabilities 
over  assets  of  something  over  $2,500.  The  statement  also  con- 
tained the  following: 

"The  present  holder  of  the  mortgage  is  now  insisting 
upon  payment  by  April  1st,  in  default  of  which  he  will  fore- 
close. The  impossibility  of  meeting  his  demand  is  apparent. 
It  is  also  indefinite  as  to  when  creditors  will  realize  anything, 
if  at  all.  It  seems  to  us  the  only  thing  to  do  is  for  all  general 
creditors  to  get  the  'booster  spirit'  and  try  and  sell  this  stock 
on  or  before  April  1st  for  the  highest  amount  of  cash  obtain- 
able and  quit  trying  to  get  blood  out  of  a  turnip.  .  .  . 
The  present  mortgagee  has  agreed  to  a  private  sale  if  he  is 
first  to  be  paid  out  of  the  proceeds.  It  has  occurred  to  us 
also  that  if  a  buyer  for  this  stock  cannot  be  obtained  by  April 
1st,  it  might  not  be  bad  for  us  to  consent  that  the  mortgagee 
sell  it  at  private  sale  for  the  highest  amount  of  cash  obtainable, 
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pay  his  claim  first,  and  then  pay  us  a  reasonable  compensar 
tion  for  the  time  we  have  given  in  an  effort  to  liquidate  this 
business,  and  then  pro  rate  the  balance  of  money  to  general 
unsecured  creditors,  if  there  is  any  balance.  With  this 
thought  in  view  we  have  instructed  Mr.  Ford,  the  manager 
of  this  store,  to  show  all  cash  customers  over  the  property, 
and  we  would  be  pleased  to  hear  from  you  as  to  any  better 
and  cheaper  method  of  liquidating  this  business  that  may 
occur  to  you  that  would  enable  us  as  general  creditors  to 
realize  something  upon  our  respective  claims." 

To  the  same  parties,  it  sent  another  statement  under  date 
of  April  15,  1910.  In  this,  it  advised  of  the  foreclosure  pro- 
ceedings, of  an  arrangement  to  keep  the  store  open  and  run- 
ning during  the  proceedings,  and  then  stated : 

''Our  intention  is  to  be  present  and  boost  the  bids  to 
somewhere  near  the  value  of  the  stock  and  protect  creditors 
if  possible  in  that  manner.  Frankly,  the  unsecured  creditors 
will  realize  little,  if  anything.  It  looks  as  though  our  firm  has 
spent  its  efforts  in  this  case  without  reward,  save  the  satisfac- 
tion of  knowing  we  could  not  get  blood  out  of  a  turnip.  Efforts 
to  sell  the  stock  have  resulted  in  nothing.  Such  prospects  as 
we  have  obtained  could  not  finance  the  deal." 

This  was  followed  by  a  final  statement,  of  date  June  17, 
1910,  from  which  we  have  already  quoted!  The  bill  of  sale 
and  deed  to  which  we  have  referred  as  covering  the  goods 
and  real  estate  were  in  the  ordinary  form  of  such  instruments, 
and  contained  no  recitations  which  throw  any  light  on  the 
controversy.  In  writing  a  letter  to  an  attorney  for  plaintiff, 
who  had  an  unsecured  claim  against  plaintiff,  defendant  said : 

''Permit  us  to  call  your  attention  to  the  last  paragraph 
of  your  letter  reading  as  follows:  'I  see  no  reason  why  an 
adjustment  of  these  claims  cannot  be  had.'  We  wish  to  state 
that  we  thought  you  were  better  informed  in  regard  to  the 
Frank  Stacy  matter,  knowing  full  well  that  we  took  the  stock 
over  for  the  benefit  of  creditors.     They  will  all  share  alike, 
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but  we  have  an  elephant  on  our  hands,  so  to  speak.  If  we 
could  find  a  buyer  for  the  stock  in  its  present  condition,  we 
would  gladly  unload  it." 

Again  writing  him,  under  date  of  September  22,  1909, 
they  said: 

"Have  your  clients  verify  their  claims  and  the  proper 
record  will  be  made,  so  that  they  will  share  in  the  final 
distribution." 

Shortly  after  defendant  took  over  the  stock,  and  on  June 
12,  1909,  its  attorney  wrote  plaintiff  a  letter,  from  which  we 
quote  as  follows : 

**I  expect  to  keep  every  promise  that  I  made  to  you 
concerning  this  or  any  other  matter.  The  footings  of  the 
inventory  have  not  been  finally  completed,  but  have  progressed 
far  enough  that  Mr.  Brown  has  decided  to  get  some  of  his 
friends  to  take  an  assignment  of  the  mortgage  from  Messrs. 
Hicks  and  King  so  that  it  cannot  interfere  with  our  arrange- 
ment. We  have  accordingly  sent  the  money  to  the  Calhoun 
County  Bank  to  take  up  this  mortgage  and  the  notes.  Mr. 
Hicks  was  in  town  yesterday  and  our  arrangement  has  been 
entirely  satisfactory  to  him. 

"You  asked  to  know  what  Brown-Hurley  Hardware  Co. 
intends  to  do,  and  I  will  say  that  they  intend  to  do  just  what 
I  advised  you  they  would  do,  viz. :  that  if  there  was  enough 
merchandise  in  your  store  to  warrant  them  in  so  doing,  they 
would  have  some  of  their  friends  buy  this  mortgage  from 
Hicks  and  King  so  that  they  could  not  foreclose  it,  and  then 
they  would  continue  to  operate  the  store  with  Mr.  Earhart 
or  some  other  m^  as  manager,  and  from  the  profits  derived 
from  operating  the  store  pay  off  the  mortgage  and  the  un- 
secured creditors  as  fast  as  they  could  do  so.  I  thought  I 
made  this  matter  plain  to  you  while  up  there  and  that  both 
yourself  and  the  Calhoun  County  Bank  understood  what  our 
arrangement  was.  Certainly  we  have  progressed  far  enou^ 
by  this  time  to  satisfy  you  that  we  are  working  in  that  direc- 
tion.   If  I  have  not  made  the  matter  clear  to  you,  I  would  be 
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pleased  to  hear  from  you  further  as  I  want  you  to  understand 
clearly  our  position  and  at  the  same  time  to  understand  that 
Brown- Hurley  Hardware  Co.  is  not  trying  to  change  the  posi- 
tion from  that  represented  to  you  by  me  while  at  Manson." 

On  July  26,  1909,  plaintiff  wrote  defendant,  complaining 
that  the  man  in  charge  of  the  stock  would  not  sell  some  goods 
to  a  proposed  purchaser,  and  concluding  as  follows: 

**Now  I  am  not  writing  this  letter  to  meddle  with  your 
business,  but  in  fairness  to  my  creditors,  I  think  Mr.  Ayhart 
should  try  and  make  a  sale  of  this  second  hand  engine  if  he 
could,  at  least  should  know  that  it  is  in  the  stock.  I  also  wish 
to  call  your  attention  to  the  fact  that  Ayhart  is  absent  from 
the  store  a  great  deal  of  the  time.  In  fact,  he  has  been  gone 
since  Saturday  afternoon  about  3  o'clock  and  has  not  yet 
returned  Monday  afternoon.  That  he  has  been  using  the  time 
that  my  creditors  will  have  to  pay  for  in  learning  to  run  his 
auto.  That  the  17-year-old  boy  John  Jansen  is'  in  charge  of 
this  business  at*  least  one  half  of  the  time.  That  Mr.  Ayhart 
has  a  boy  here  who  is  allowed  behind  the  counters  and  has 
free  access  to  the  money  drawer.  Now  I  do  not  say  that  there 
is  anything  wrong  in  this,  but  I  do  say  that  it  may  not  be 
fair  to  all  parties  concerned.  There  are  others  who  are  inter- 
ested in  the  running  of  this  business  and  I  want  to  see  it  run 
so  as  to  pay  out  the  creditors.  Now  I  hope  you  will  under- 
stand that  the  only  object  I  have  in  calling  your  attention 
to  this  is  for  the  good  of  all  parties  concerned  and  that  I  am 
thoroughly  impressed  with  the  fact  that  the  man  from  Ded- 
ham  is  a  great  success  and  will  probably  work  this  out  all 
right  without  any  of  my  help.'* 

Responding  to  this,  defendant  said,  in  part: 

'  *  It  was  a  bad  mess,  to  i^y  the  least,  and  we  do  not  propose 
to  put  in  our  good  hard  cash  and  see  the  same  vanish  on 
account  of  poor  management.  When  we  are  convinced  that 
Mr.  Ayhart  is  not  the  right  man  for  the  place,  we  will  look 
elsewhere  for  the  proper  material." 

Plaintiff  then  wrote,  under  date  of  July  30,  1909 : 
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''Were  you  surprised  that  I  should  take  an  interest  in 
the  running  of  our  store  at  Manson  in  view  of  the  fact  that  I 
turned  this  property  over  to  you  peaeeably  without  any 
expense  to  you  because  of  the  representation  of  your  attorney 
that  the  stock  was  to  be  run  in  the  interest  of  all  of  my 
creditors  and  not  be  appropriated  to  the  use  of  Brown-Hurley 
alone,  to  the  purpose  that  my  debts  might  be  paid  and  that  I 
should  not  be  compelled  to  take  the  bankruptcy  law.  My 
former  letter  seems  to  have  caused  your  temper  to  rise  and 
have  caused  you  to  show  your  true  intentions.  Perhaps  you 
know  that  I  can  still  throw  this  into  court  and  let  court 
expenses  eat  up  what  little  there  is  left,  and  if  I  am  to  be 
thrown  into  bankruptcy  anyway,  I  do  not  know  but  what  I 
may  as  well  do  it  now  as  any  time,  for  I  do  not  want  judg- 
ments hanging  over  me  all  the  rest  of  my  life.'' 

These  matters  are  quoted  in  order  that  all  the  written 
and  documentary  testimony  in  the  case  may  be  fully  under- 
stood, and  as  foreshadowing  defendant's  contention.  It  ex- 
pressly and  unequivocally  denies  that  it  ever  at  any  time 
agreed  to  pay  plaintiff's  secured  or  unsecured  creditors  abso- 
lutely, as  claimed  by  the  plaintiff,  and  insists  that  the  only 
agreement  it  ever  made  was  to  take  over  the  stock  as  a  trustee, 
in  the  hope  that,  by  prudent  management,  it  might  be  made 
to  yield  something  for  the  unsecured  as  well  as  the  secured 
creditors,  and  that  all  it  ever  undertook  to  do  was  to  handle 
it  with  that  end  in  view ;  that  the  mortgage  indebtedness  had 
to  be  first  paid  in  order  that  anything  might  be  available 
to  the  unsecured  creditors;  and  that,  in  the  event  it  could, 
within  a  reasonable  time,  realize  enough  to  pay  off  the  mort- 
gage and  have  anything  left,  it  agreed  to  make  a  pro  rata 
distribution  of  this  overplus  among  the  unsecured  creditors; 
that,  with  the  best  management  on  its  part,  it  could  not  be 
made  to  yield  a  surplus ;  and  that,  since  it  has  accounted  for 
all  that  came  into  its  hands,  there  is  no  liability  on  its  part. 
It  agrees  that  it  induced  a  friend  to  take  up  the  mortgage  in 
order  that  it  might  have  time  to  make  a  favorable  disposition 
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of  the  stock,  and  it  also  coneedes  that,  having  made  a  failure 
in  this,  it  did  not  further  resist  the  foreclosure  of  the  mort- 
gage, and  insists  that  these  foreclosures  were  regular  and  fair, 
and  that  it  is  under  no  further  liability.  A  square  issue  of 
fact  is  presented,  and  the  trial  court  found  for  the  defendant 
on  that  issue. 

We  have  gone  over  the  record  with  care,  and  discover 
no  reason  for  disturbing  this  finding.  True,  the  numerical 
weight  of  the  testimony  seems  to  be  with  the  plaintiff — that 
is  to  say,  several  witnesses  testified  directly  in  accord  with 
plaintiff's  contention ;  but  they  were  all,  or  nearly  all,  inter- 
ested in  the  result  of  the  case  or  in  sustaining  the  claim.  On 
the  other  hand,  the  two  witnesses  for  defendant  who  were 
present  when  the  arrangements  were  made,  testified  directly  to 
the  contrary.  True,  these  witnesses  were  also  interested,  but 
not  to  the  same  extent  as  were  plaintiff  and  his  wife.  The  con- 
duct of  the  parties  after  the  deal  was  concluded  supports  the 
defendant's  theory  of  the  case,  and  this  view  is  the  more  rea- 
sonable. It  is  difficult  to  understand  how  good  business  men 
could  be  induced  to  enter  into  such  a  contract  as  the  plaintiff 
claims  the  defendant  did  make.  The  only  thing  which  mili- 
tates against  defendant  is  the  statement  in  the  petition  drawn 
by  its  attorney  in  the  original  injunction  suit,  which  we  have 
already  quoted.  This  attorney  said,  however,  that  it  was 
drawn  in  a  hurry  and  without  time  for  reflection,  and  that, 
taking  the  instrument  as  a  whole,  it  does  not  amount  to  an 
admission  against  his  client.  The  case  was  entitled  ''Brown^ 
Hurley  Hardware  Co.  on  behalf  of  themselves  and  others  in 
a  like  situation  v.  Hicks  &  King."  This  indicates  that  the 
action  was  for  the  benefit  of  other  creditors,  as  well  as  them- 
selves. Other  allegations  indicated  that  they  were  at  that 
time  holding  the  stock  not  for  themselves  alone^  but  for  others. 
Bemembering  that  the  trial  court  had  all  the  witnesses  before 
it,  and  that  its  opinion  is  of  some  weight,  we  are  constrained 
to  hold  that  plaintiff  failed  to  make  out  a  case  on  the  first 
count  of  its  petition. 
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II.    The  second  count  is  said  to  be  for  an  accounting  on 

defendant's  own  theory,  and  that  it  has  not  shown  that  it 

fairly  disposed  of  the  goods.    Such  an  accounting  was  made 

down  to  the  time  of  the  sale  of  the  real  and 

^'  TORVKs^n        personal  estate  under  foreclosure  sales,  and 

dut^of^s?'      the  only  question  in  the  case  is  whether  or 

ing :  who  may     not,  under  the  record,  it  should  also  account 

enforce. 

for  the  property  after  the  foreclosure  sales. 
The  trial  court  seemed  to  think  that  no  such  issue  was  ten- 
dered, and  if  it  had  been,  that  plaintiff  was  not  entitled  to 
recover  in  any  event.  This  latter  view  was  upon  the  theory 
that,  if  defendant  was  a  trustee  and  accountable  to  plaintiff's 
creditors,  they  and  they  alone  may  demand  an  accounting. 
We  doubt  this  proposition.  These  creditors  were  not  parties 
to  the  contract  between  plaintiff  and  defendant;  and,  no 
matter  what  its  nature,  whilst  they  might  have  sued  upon  it 
in  an  action  at  law,  if  as  plaintiff  claims  it  to  have  been,  or 
brought  defendant  into  court  in  an  equity  suit,  if  the  contract 
was  as  it  claims,  yet  they  were  not  bound  to  do  either.  Plain- 
tiff is  still  responsible  to  them ;  and  if  defendant  failed  in  its 
duty  and  did  not  use  plaintiff's  property  according  to  the 
agreement,  he  may  recover  either  on  the  theory  of  a  breach 
of  contract  or  by  compelling  defendant  to  account  for  his 
goods  and  property.  Defendant  did  not  plead  that  these 
creditors  accepted  the  provisions  of  the  trust  or  that  they 
waived  their  claims  against  the  plaintiff,  and  there  is  no 
showing  that  he  (plaintiff)  has  been  released  from  any  of  their 
claims. 

We  are  in  much  doubt  about  whether  plaintiff  tenders  an 

issue  based  upon  defendant's  theory  of  the 

8.  AsaioNMBNT       case  which  would  call  for  any  further  ac- 

OT^'^cMrom»it8 :     counting  than  it  made.   But  if  he  did  so  plead 

t^Tmort^ged    as  to  make  this  an  issue,  we  have  to  say  that 

property :  ac- 
counting, the  evidence  does  not  show  that  defendant 

agreed  to  take  up  and  pay  the  mortgage  in- 
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debtedness  in  full  or  in  any  other  way.  It  knew,  of  course, 
that  it  had  to  be  paid  and  that  it  had  priority  over  any  other 
claim.  It  did  not  agree  that  the  holders  of  the  secured  claims 
should  pro  rate  with  the  unsecured  creditors.  As  to  the  mort- 
gage, it  simply  took  the  property  subject  thereto.  It  did 
induce  Miller  to  take  up  the  mortgage,  and  doubtless  was 
back  of  McKay  in  the  assignment  to  him  and  in  the  fore- 
closure proceedings;  but  this  was  done  primarily,  as  the 
record  shows,  to  give  it  a  chance  to  work  out  something  for 
the  unsecured  creditors.  After  having  secured  this  chance 
by  inducing  a  friend  to  take  up  the  mortgage,  it  concluded 
that  the  matter  could  not  be  made  to  work  out;  and  in  advance 
of  the  foreclosure,  it  gave  notice,  not  only  to  plaintiff,  but  to 
aU  of  his  unsecured  creditors,  of  the  exact  situation,  and  asked 
them  for  further  suggestions.  The  sales  of  the  property  were 
with  due  notice  and  at  public  auction,  and  no  fraud  of  any 
kind  is  pleaded  or  suggested.  The  mere  fact,  then,  that  the 
mortgages  were  taken  up  by  a  friend  to  hold  for  a  time,  in 
order  to  see  whether  or  not  the  property  could  be  so  manipu- 
lated as  to  secure  something  for  the  unsecured  creditors, 
should  not  be  regarded  as  a  circumstance  against  the  good 
faith  of  the  transaction.  These  matters  were  fully  pleaded 
in  defendant's  answer,  and  plaintiff  made  no  reply  thereto, 
save  a  general  denial.  If  the  foreclosure  proceedings  had 
been  by  the  original  mortgagee,  no  one  would  contend  that 
defendant  should  be  held  to  account  after  a  regular  fore- 
closure sale.  This  being  true,  a  foreclosure  by  a  friend  of  the 
defendant,  in  the  absence  of  fraud,  is  just  as  much  a  defense 
as  if  it  had  been  made  by  an  adversary.  There  is  no  claim 
in  the  pleadings  and  no  testimony  that  these  foreclosures  were 
collusive,  or  that  defendant  had  any  profit  therefrom.  Adopt- 
ing the  wrong  theory,  the  trial  court  erroneously  sustained 
some  objections  to  testimony  offered  by  plaintiff;  but  for  rea- 
sons already  suggested,  this  testimony,  so  far  as  offered,  even 
if  admitted,  would  not  affect  the  real  merits  of  the  case.    We 
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reach  the  conclusion  that  the  decree  below  is  correct,  and 
it  must  be  and  it  is — Affirmed. 

Evans,  C.  J.,  Weavbb  and  Preston,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v,  Haeet  Levigh,  Appellant. 

CRIMINAL  LAW:     Txial--'Oontiniiaiioe— Diacreldon  of  Ckmit.     The 

1  discretion  of  the  trial  court  in  denying  a  continuance  will  not  be 
interfered  with,  in  the  absence  of  a  showing  that  the  action  of 
the  court  has,  in  some  way,  deprived  the  accused  of  a  fair  triaL 
8o  held  where  there  was  no  claim  of  absence  of  witnesses,  sick- 
ness of  anyone,  or  change  of  attorneys. 

CBIMIKAL  LAW:    Venue — Change  of  Venue— Inflaiiiniatory  KewB- 

2  paper  Aztii^eB.  The  mere  fact  that  inflammatory  or  prejudicial 
newspaper  articles  concerning  defendant  have  been  printed  and 
circulated  in  a  community  containing  a  large  population  is  not 
sufficient  to  show  that  the  court  abused  its  discretion  in  over- 
ruling a  motion  for  a  change  of  venue.  It  is  important  to  show 
the  effect  of  the  articles  on  the  public,  and  especially  on  the 
jurors  who  tried  the  case.  This  is  especially  true  when  the  rec- 
ord shows  that  the  defendant  waived  his  last  peremptory  chal- 
lenge and  the  jury  was  not  allowed  to  separate  during  the  triaL 

CBIMIKAL  LAW:    Trial— Ezdodlng  Witnesses— Codefendants.    An 

3  order  excluding  witnesses  from  the  court  room  during  the  trial 
of  a  criminal  case  may  include  a  codef endant  not  on  trial. 

PBOSTITUVION,  HOUSE  OF:     Trial— Instnictlonn    Knowledge  of 

4  AceuMd.  Bequested  instruction  condemned,  because  authorizing 
an  acquittal  unless  defendant  knew  that  aU  the  persons  resort* 
ing  to  his  house  were  guilty  of  acts  of  prostitution  and  lewdness 
therein. 

CBIMIKAL  LAW:     Trial— Instmctiona—TTiging  Agieement— Coer- 

5  eion.  An  instruction,  given  to  the  jury  after  an  unfruitful  delib- 
eration of  30  hours,  urging  the  advisability  of  an  agreement,  but 
instructing  that  "the  verdict  must  be  the  conclusions  of  each 
juror,  and  not  the  mere  acquiescence  in  the  conclusions  of  other 
jurors,"  cannot  be  questioned  as  coercive  in  the  absence  of  an 
exception  thereto;  neither  is  there  any  occasion  to  further  repeat 
that  no  juror  should  surrender  his  honest  convictions. 

WITNE88ES:        CrosB-Ezamination— Impeadiment— Sepetition     tf 

6  Qnestioiis.    Questions  on  cross-examination,  tending  to  show  the 
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bad  reputation  of  the  witness,  are  properly  ruled  out  as  repeti- 
tions, when  the  former  questions  and  answers  had  fully  estab- 
lished bad  reputation. 

PROSTITUTION,  HOUSE  OF:    Evidence— DiBcharge  of  Airestad  In- 

7  mates — ^Effect.  The  fact  that  a  person  was  arrested  at  the  house 
in  question  and  later  discharged  is  entirely  immaterial  on  the 
question  as  to  the  character  of  the  house. 

CRDONAL  LAW:    Evidence— Best  Evidence— Discharge.    When  the 

8  "discharge"  of  an  arrested  person  becomes  material,  the  record 
of  the  court  pertaining  thereto  is  the  best  evidence. 

Appeal  from  Polk  District  Court. — Charles  A.  Dudley, 

Judge. 

Saturday,  March  11,  1916. 

This  defendant,  Levich,  A.  E.  Philleo,  and  another,  were 
jointly  indicted  for  keeping  a  house  of  ill  fame.  Separate 
trials  were  granted.  This  appeal  is  from  the  conviction  of 
Levich. — Affirmed. 

Parsons  &  MiUs,  for  appellant. 

Oeorge  Cosson,  Attorney  Oeneral,  John  Fletcher,  Assist- 
ant Attorney  General,  and  George  A.  Wilson,  County  Attor- 
ney, for  appellee. 

Preston,  J. — 1.  Defendant  was  the  keeper  of  a  house  of 
ill  fame,  as  charged.  The  record  is  shocking.  There  is  no 
doubt  of  his  guilt.  The  sufSciency  of  the  evidence  is  not 
challenged.  Indeed,  it  could  not  be.  There  are  18  assign- 
ments of  error,  some  of  which  are  not  argued.  They  relate 
to  the  overruling  of  motions  for  a  continuance;  a  motion  for 
change  of  venue ;  alleged  error  in  the  rulings  of  the  court  on 
the  admissibility  of  testimony;  alleged  error  in  the  instruc- 
tions ;  and  excluding  a  codef endant  from  the  court  room  dur- 
ing the  trial.  The  motions  for  continuance  and  for  change 
of  venue  are  argued  together. 

The  motion  for  continuance  was  on  the  ground  that  de- 
Vou  174  Ll— 44 
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fendant  would  not  have  time  to  prepare  for  trial,  and  that 
the  ease  was  assigned  for  trial  ahead  of  other  cases  wherein 

indictments  had   been   returned   before  the 

^*  Sfw'i'triai:         indictment  in  this  case.    It  seems  there  was 

d?w:VetionoV      some  delay  in  the  defendants'  paying  their 

attorneys  their  retainer  fee.  This  defendant 
had  employed  the  counsel  who  afterwards  made  his  defense 
even  before  the  indictment  was  returned,  with  the  view  of 
defending  against  the  charge  which  he  knew  was  pending 
against  him.  It  is  no  concern  of  the  defendants  that  their 
case  was  assigned  ahead  of  others,  provided  they  had  suffi- 
cient time  to  prepare  for  trial.  The  assignment  of  causes  is 
under  the  control  of  the  trial  court,  who  is  in  a  position  to 
know  the  real  situation.  The  indictment  was  returned  by  the 
grand  jury  on  March  10,  1915.  They  entered  their  plea  of 
not  guilty  on  March  11th,  and  on  that  day,  on  motion  of  the 
county  attorney,  the  case  was  assigned  for  trial  March  18th. 
On  March  18th,  a  motion  for  continuance  was  filed.  While 
the  motion  was  overruled,  the  trial  was  postponed  until  the 
morning  of  the  22d,  and  again  until  two  o'clock  P.  M.  of  that 
date.  There  was  no  claim  of  the  absence  of  witnesses  or  of 
sickness  on  the  part  of  the  defendant  or  his  attorneys.  There 
was  no  change  of  attorneys.  The  law  is  well  settled  in  this 
kind  of  cases,  and  we  see  no  reason  in  this  case  why  the  evi- 
dence for  the  defense  might  not  be  readily  obtained.  The 
parties  are  residents  of  the  state.  It  is,  of  course,  desirable, 
and  the  defendant  has  a  right  to  reasonable  time  in  which  to 
prepare  for  trial.  The  statute  provides  that  defendant  shall, 
if  he  demands  it,  upon  entering  his  plea,  be  entitled  to  three 
days  in  which  to  prepare  for  trial.  Aside  from  this,  there  is 
no  statutory  provision  that  gives  to  a  defendant  any  particular 
time  in  which  to  prepare  for  trial.  The  rule  is  that  it  is  so 
much  within  the  discretion  of  the  trial  court  that  its  deter- 
mination will  not  be  disturbed  unless  it  is  clearly  shown  that 
there  was  an  abuse  of  discretion.  State  v.  Baker,  146  Iowa 
612 ;  State  v.  Maker,  74  Iowa  77.    And  there  are  many  other 
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cases  to  the  same  effect.    Under  the  record,  we  are  of  opinion 
that  no  abuse  of  discretion  has  been  shown. 

2.  As  to  the  motion  for  change  of  venue,  as  soon  as  the 
jury  was  impaneled,  the  court  ordered  that  the  jury  be  kept 
together  during  the  trial.  When  the  impaneling  of  the  jury 
was  begun,  the  parties  waived  the  taking 
^*  2w*:^v<raue-  down  of  the  examination  of  the  jurors  as  to 
venuet  Sfflam-  ^^^^^  qualifications,  so  that  we  do  not  have  any 
pwr  arucies.  record  as  to  whether  the  articles  published  in 
the  newspapers  made  any  impression  upon 
those  who  served  as  jurors,  or  that  they  had  even  read  any 
of  the  articles.  The  defendant  waived  his  last  peremptory 
challenge.  The  motion  was  supported  by  affidavits  of  the 
requisite  number  of  freeholders,  and  of  the  defendants,  who 
exhibited  clippings  from  the  newspapers.  The  dates  upon 
which  the  articles  were  published  are  not  all  shown,  but  it  is 
evident  that  they  continued  over  some  space  of  time.  About 
50  pages  of  the  abstract  are  taken  up  with  the  motion  for  a 
change  of  venue  and  the  exhibits  attached.  It  is,  of  course, 
impracticable  to  set  them  out  at  any  length  within  the  proper 
limits  of  an  opinion.  Some  of  them  purport  to  give  the 
stories  as  told  by  two  girls  who  came  to  Des  Moines  from 
Ottumwa,  and  were  afterwards  said  to  have  been  inmates  of 
the  house  of  ill  fame  kept  by  the  defendant,  and  refer  to 
the  raid  on  the  Walnut  Hotel,  which  was  the  place  kept  by 
defendant,  and  to  the  arrest  of  defendant,  and  the  character 
of  the  place  and  the  girls  who  frequented  it.  There  were  also 
stories  of  attempts  to  influence  the  girls  as  to  their  being  wit- 
nesses against  defendant,  and  of  the  girls'  retention  in  a  home 
in  Des  Moines,  pending  the  submission  of  the  case  to  the 
grand  jury.  Some  of  the  articles  were  not  written  in  a 
serious  vein.    One  is  entitled: 

** Our  Movie  Today.  Characters:  Jennie  Zaring,  Twenty, 
of  Ottumwa,  a  Wanted  Witness;  W.  E.  Weaver,  Police  Ser- 
geant, who  kidnapped  her  and  then  foiled  the  villain ;  A.  E. 
Philleo  (for  the  purpose  of  this  movie),  First  Villain;  Harry 
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Levich,  Second  Villain;  Miss  Ethel  Fischer,  Policew<HnaD ; 
Taxicab  Drivers,  and  others." 

The  article. continues,  ** Prolog.,"  and  recites  the  fact 
that  Levich  was  convicted  in  the  police  court  of  operating  a 
disorderly  house  at  the  Walnut  Hotel,  and  that  charges  of 
operating  a  house  of  ill  fame  were  filed  against  the  three  de- 
fendants, who  were  afterwards  indicted ;  that  the  Zaring  girl 
is  sought  to  corroborate  the  story  of  one  of  the  other  girls. 
Then  follows:  "Act  I;  Scene,  Ottumwa;  Time,  Monday;" 
and  refers  to  some  of  the  officers'  going  to  Ottumwa  in  an 
attempt  to  locate  the  Zaring  girl.    Then  follows : 

''Act  II.  Weaver  arrives  in  Des  Moines  with  the  Zaring 
girl.  But  where  is  Policewoman  Fischer  and  the  Krull  girlT 
Business  of  tense  moments  until  next  train,  when  the  Police- 
woman arrives  with  her  charge,  and  reports  no  activity  on  the 
part  of  the  villains,"  etc. 

Another  article  refers  to  the  girk'  being  before  the  grand 
jury,  and  purports  to  state  some  of  the  things  they  are  sup- 
posed to  have  said.    Another  article  is,  in  part : 

**Our  Movie  Today.  The  Perils  of  Jennie.  Episode  No. 
2.  Act  I.  Outside  St.  Monica's.  'It  is  near  four  o'clock. 
All  night  have  guarded  this  place  and  not  once  has  a  stranger 
appeared.  It  is  time  relief  should  be  coming  for  us.  My 
hands  are  numb  with  cold.'  The  voice  is  that  of  Wilson 
Skinner,  policeman  assigned  by  the  Great  Chief  Crawford  to 
keep  aliens  from  St.  Monica's  Home,  where  Jennie  is  under 
cover." 

Then  follow  Acts  II,  III  and  IV.  Another  has  reference 
to  the  meeting  of  the  grand  jury,  and  another  states  that  the 
police  are  involved  in  indictment  of  Levich  and  Philleo.  An- 
other relates  to  the  filing  of  charges  against  defendants,  and 
states  that,  if  they  are  substantiated,  they  will  send  the  de- 
fendants to  the  penitentiary.  Another  refers  to  the  story 
told  by  one  of  the  girls  in  an  affidavit  and  before  the  grand 
jjxry — ^that  it  is  a  shocking  story;  and  how  she  was  induced 
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to  take  a  room  at  the  hotel  by  defendant  and  entertain  men ; 
how  he  collected  money  from  her  for  the  men  he  sent  her ;  and 
so  on.    Other  similar  clippings  are  set  out. 

The  State  filed  a  resistance  to  the  motion,  and  attached 
affidavits  of  10  or  11  residents,  who  state,  in  substance,  that 
there  is  no  prejudice  among  the  inhabitants  of  the  county 
against  defendants  that  will  prevent  them  from  obtaining  a 
fair  trial  in  Polk  County. 

Some  of  the  statements  might  be  considered  prejudicial, 
perhaps,  if  it  were  shown  that  the  jurors  had  read  them  or 
knew  of  them  and  could  remember  the  contents  of  the  news- 
paper articles  and  believed  them.  It  is  doubtful  whether 
jurors,  had  they  read  these  articles,  could  remember  any  con- 
siderable part  of  the  contents.  The  probability  is  that  even 
counsel,  having  read  them  all  carefully,  could  not  now  remem- 
ber and  relate*  from  memory  any  considerable  portion  of  them. 
There  is  little,  if  anything,  inflammatory  in  any  of  the  articles. 
It  is  not  a  case  where  witnesses  were  called  in  open  court  and 
examined  and  recited  facts  showing  a  situation  where  it  might 
well  be  said  that  real  prejudice  existed  in  the  minds  of  the 
inhabitants  of  the  county,  nor  is  it  a  case  where  the  examina- 
tion of  jurors  revealed  a  widespread  feeling  in  the  case.  The 
large  number  of  inhabitants  of  the  county  and  city  in  which 
the  trial  took  place  is  a  matter  proper  to  be  taken  into  account, 
also.  The  statute  in  regard  to  applications  for  a  change  of 
venue  in  a  criminal  case  provides  that  the  matter  is  trusted 
to  the  sound  discretion  of  the  trial  judge,  and  requires  him 
to  decide  the  question  according  to  the  very  right  of  it.  We 
have  frequently  said  that  we  should  not  interfere  with  the 
ruling  of  the  lower  court  on  an  application  for  a  change  of 
place  of  trial,  except  where  a  clear  abuse  of  discretion  is 
shown.  This  court  is  not  in  as  good  a  position  as  the  trial 
court  to  decide  the  question  of  whether  prejudice  existed,  and 
we  ought  not  to  undertake  to  do  so  unless  it  clearly  appears 
that  such  is  the  fact.    As  bearing  upon  this  point,  see  State 
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V.  Hassan,  149  Iowa  518 ;  State  v.  Crouch,  130  Iowa  478 ;  State 
V.  Iceviice,  126  Iowa  16 ;  State  v.  WiUiams,  115  Iowa  97 ;  State 
V.  Miner,  107  Iowa  656 ;  State  v.  Weems,  96  Iowa  426. 

In  the  Weems  case,  there  were  inflammatory  articles  pub- 
lished in  the  newspapers,  and  there  was  evidence  that  the 
lives  of  the  defendants  were  threatened,  and  that  the  people 
were  excited  over  the  commission  of  the  crime.  Such  a  show- 
ing is  not  made  in  this  case.  We  would  not  be  justified  in 
holding  that  the  trial  court  erred  in  overruling  the  motion. 

3.    It  is  thought  by  the  defense  that  the  court  erred  in 
excluding  from  the  court  room  one  Philleo,  who  was  jointly 
indicted  with  defendant  Levich,  although  counsel  concede  in 
argument  that  this,  of  itself,  would  not  be  a 
'•  LAw^^tHai:         sufficient  ground  to  warrant  a  reversal.    As 
witneSLel:  Stated,  Lcvich  alone  was  on  trial,  and  PhiUeo 

cod«fendanta.  ^^  ^^^y  a  witness.  At  the  commencement  of 
the  trial,  upon  motion  of  the  State,  the  court  made  an  order 
excluding  all  witnesses  from  the  court  room.  At  this  time, 
the  defendants  requested  that  Philleo  be  permitted  to  remain, 
saying  that  he  was  one  of  the  managers  of  the  hotel.  After- 
wards, Philleo  was  called  and  examined  as  a  witness,  and  was 
excused.  Whereupon,  the  defendant,  through  Mr.  Parsons, 
his  counsel,  stated  that  he  desired  to  have  him  remain  in  the 
room,  in  order  that  he  might  consult  him  in  reference  to  the 
examination  of  some  of  the  other  witnesses  for  the  defendant ; 
and  the  argument  here  is  that  Philleo  was  one  of  the  managers 
of  the  hotel,  who  knew  most  of  the  facts  about  which  the  wit- 
nesses were  to  be  examined,  and  was  familiar  with  the  location 
of  the  rooms  and  with  the  hotel  generally.  This  is  also  true 
of  the  defendant  Levich,  who  was  also  one  of  the  managers 
of  the  hotel  and  was  conducting  it.  This  point  is  ruled  by 
State  V.  Weems,  96  Iowa  426,  at  440.  In  the  instant  case,  if 
there  had  been  any  special  point  upon  which  it  was  necessary 
to  consult  Philleo,  the  court  doubtless  would  have  allowed  him 
to  be  brought  in  for  that  purpose.    But  this  was  not  asked. 


Digitized  by  VjOOQ IC 


Mar.  1916]  State  v.  LbvIch.  695 

The  request  was  that  he  remain  continuously  in  the  court 
room. 

4.    No  exceptions  were  taken  to  the  instructions  given  by 
the  court.    The  defendant  requested  an  instruction  as  follows: 
**The  mere  fact  that  persons  of  lewd 
*•  ^^ot"°^'     character  may  have  stopped  at  the  Walnut 
tfona  :*JS^f-"     Hotel  wiU  not  alone  warrant  you  in  convicting 
^Ul^^""'         this  defendant,  unless  you  further  find  be- 
yond a  reasonable  doubt  that  the  defendant 
Levich  knew  such  fact  and  knew  that  the  persons  resorting 
to  said  hotel  were  guilty  of  acts  of  prostitution  and  lewd- 
ness therein.*' 

This  was  refused,  and  fhe  refusal  is  assigned  as  error. 
The  thought  embodied  in  the  instruction  was  covered  by  those 
given  by  the  court,  wherein  the  jury  was  told  what  was 
necessary  to  be  proved  by  the  State  in  order  to  warrant  a 
conviction.  Aside  from  this,  there  is  evidence  in  the  record 
which,  if  believed  by  the  jury,  shows  that  the  defendant  was 
I)ersonally  present  and  participated  in  many  of  the  acts  of 
prostitution  and  lewdness;  that  he  frequently  solicited  men 
to  come  to  the  place  for  that  purpose,  and  that  he  required 
the  women  to  collect  money  from  such  men  and  divide  it  with 
the  defendant;  and  that  he  personally  was  guilty  of  lewd  acts 
and  had  sexual  intercourse  with  some  of  the  inmates  of  the 
place  alleged  to  have  been  prostitutes.  Still  further,  we  think 
the  instruction  asked  would  be  misleading  to  the  jury.  The 
instruction  as  asked  would  have  authorized  the  jury  to  acquit 
unless  the  defendant  knew  that  persons  of  lewd  character  may 
have  stopped  at  the  hotel  and  knew  that  all  the  persons 
resorting  to  said  hotel  were  guilty  of  acts  of  prostitution  and 
lewdness  therein.  If  it  be  conceded  that,  under  the  circum- 
stances, the  defendant  would  not  be  presumed  to  know  the 
character  of  the  people  stopping  at  the  hotel,  still,  as  stated, 
there  was  abundant  evidence  that  defendant  did  know  of 
enough  of  the  transactions  when  he  was  personally  present 
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to  justify  a  conviction,  even  though  there  may  have  been  some 
such  acts  of  which  he  did  not  know. 

After  the  jury  had  been  deliberating  about  30  hours,  they 
were  brought  into  court,  and,  after  the  court  had  made  the 
usual  inquiries  of  the  jury,  were  given  what  counsel  call  a 
''get  together  instruction."  This  instruction 
^'  Sw'-'&lai-  ^^  substantially  the  same  as  that  given  by  the 
urgingagree-  ^^^^  court  and  approved  by  this  court  in 
ment :  coer.  g^^^^  ^  Eichardsou,  137  lowa  591,  and  again 
approved  in  Armstrong  v,  James,  155  Iowa 
562,  570,  and  Caldwell  v.  Traveling  Men's  Assn.,  156  Iowa  327, 
at  331.  There  may  be  one  or  two  other  cases  wherein  the 
instruction  was  criticized  or  condemned  under  other  circum- 
stances, but,  as  stated,  there  was  no  exception  to  this  instruc- 
tion. In  connection  with  this  instruction,  the  defendant 
requested  two  instructions  on  the  same  subject,  in  this  form: 

"1.  It  is  not  meant  by  the  additional  instruction  given 
that  any  juror  should,  merely  because  a  majority  may  differ 
with  him,  surrender  his  honest  convictions. 

"2.  It  is  not  meant  by  the  additional  instruction  given 
that  any  juror  should  vote  to  find  the  defendant  guilty  if  he 
entertains  an  honest,  reasonable  doubt,  nor  that  any  juror 
who  has  no  reasonable  doubt  of  the  defendant's  guilt  should 
vote  to  find  the  defendant  not  guilty." 

There  was  no  error  in  refusing  these  instructions.  In  the 
first  place,  there  is  no  intimation  in  the  instruction  given  that 
a  juror  should  surrender  his  honest  convictions  merely  because 
a  majority  may  differ  with  him,  or  that  a  juror  should  vote 
to  find  the  defendant  guilty  if  he  entertains  an  honest,  rea- 
sonable doubt.  On  the  contrary,  the  additional  instruction 
complained  of  begins  this  way: 

"The  verdict  in  this  case  must  be  the  conclusion  of  each 
juror,  and  not  a  mere  acquiescence  in  the  conclusion  of  other 
jurors." 

In  other  instructions,  the  jury  were  plainly  advised  as 
to  their  duties. 
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5.    A  number  of  errors  are  assigned  based  upon  rulings 

of  the  trial  court  in  admitting  evidence  over 

*'  croSSSf-      objection   and    in   excluding   evidence.      No 

peachmeS"        authorities  are  cited  as  to  any  of  them.    We 

qu^tioniL^'       have  examined  them  all,  and  as  to  some  of 

them,  they  are  clearly  without  merit.    Celia 

Crow,  a  girl  18  years  of  age,  testified,  on  cross-examination : 

**Q.  Didn't  you  testify  at  the  trial  down  there  at  the 
police  court  of  this  city,  shortly  following  or  in  the  prosecu- 
tion of  this  defendant,  that  you  never  had  sexual  intercourse 
with  anyone  until  you  came  there  to  that  hotel  ?  A.  I  testified 
that  Harry  Levich  ruined  me  in  this  way ;  that  he  made  a  com- 
mon prostitute  out  of  me ;  that  is  what  I  testified  to.  Before 
that,  I  had  never  been  a  prostitute.  Q.  But  you  don't  mean 
that  you  never  had  sexual  connection  with  different  people!" 

This  question  was  objected  to  by  the  State  as  repetition 
and  immaterial,  and  sustained.  The  question  objected  to  does 
not  limit  the  inquiry  to  a  time  prior  to  her  going  to  the  hotel. 
We  are  at  a  loss  to  understand  why  the  State  should  object  to 
this,  unless  it  be  on  the  ground  that  it  was  repetition.  This 
girl  was  an  inmate  of  the  place  kept  by  the  defendant,  and  it 
is  proper  to  show  the  character  of  the  inmates.  The  contention 
of  appellant  is,  as  we  understand  it,  that  they  were  entitled  to 
it,  on  the  theory  that  it  would  affect  the  credibility  of  the 
witness  to  show  her  character.  But  this  had  been  shown,  and 
the  question  was  mere  repetition.    She  testified : 

**  Levich  brought  a  lot  of  fellows  there,  about  a  dozen,  I 
guess.  Part  of  the  money  I  got  was  given  either  to  the  house- 
keeper or  Levich,  or  both.  Philleo  was  in  and  out  about  the 
place  all  the  time." 

And  she  testified  to  other  acts  of  sexual  connection.  So 
that,  had  she  been  permitted  to  answer  the  question  objected 
to,  it  would  have  added  nothing.  Counsel  concedes  in  argu- 
ment that : 

*' The  record  shows  the  character  of  this  girl  to  have  been 
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that  of  a  eommon  prostitute  long  before  she  ever  came  to  Des 
Moines." 

Other  evidence  of  this  witness  was  objected  to  on  re- 
examination but  it  was  in  regard  to  matters  called  out  on  cross- 
examination  by  the  defendant. 

Witness  O'DonneU,  a  policeman,  testified  to  being  at  this 
_  hotel,  and  that  he  saw  a  man  in  one  of  the' 

7.    PROBTITUTION, 

HousBopievi-    rooms  with  all  his  clothes  off  but  his  under- 

dence:  dls- 

restSTin'*'"      wcar,  and  a  woman  who  said  she  was  not  his 
matea:  effect,      ^jf^.  ^^^^  j^^  ^^^  ^j^em  to  the  Station.    On 

cross-examination,  counsel  for  defendant  asked  this: 

'*Q.    They  were  discharged  the  next  day!" 

An  objection  by  the  State  was  sustained,  on  the  ground 

that  it  was  not  the  best  evidence.     Thereupon,  counsel  for 

defendant  stated  that  they  expected  him  to  testify  that  he 

filed  no  charges  against  them  and  that  they  were  discharged 

the  next  day,  but  this  was  not  permitted.     It  occurs  to  us 

that  there  are  a  number  of  reasons  why  this  offered  evidence 

was  not  proper.    The  officer  may  have  been 

'  LiLw:evi-  derelict  in  his  duty,  although  we  do  not  say 

dence :  best 

evidence:  dis-  that  he  was.  People  might  be  in  a  hotel  who 
did  not  go  there  for  a  lewd  purpose.  The  fact 
that  such  a  person  was  arrested  and  later  discharged  would  not 
necessarily  throw  any  light  on  the  character  of  the  place.  Of 
course,  if  a  record  was  made  of  that  transaction  at  the  police 
station,  the  record  would  be  the  best  evidence. 

Questions  asked  of  defendant's  witnesses,  Baugh  and 
Laton,  were  objected  to  because  callii^  for  a  conclusion  of 
the  witness,  and  because  invading  the  province  of  the  jury. 
Without  setting  out  the  questions,  it  is  enough  to  say  that 
we  think  the  objections  were  properly  sustained  upon  these 
grounds. 

Enough  has  been  said  to  indicate  the  general  character 
of  the  rulings  complained  of,  and  we  are  of  opinion  that  there 
was  no  error  at  this  point. 
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Our  conclusion  is  that  the  conviction  ought  to  be  sus- 
tainedy  and  the  judgment  is — Affirmed, 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  A.  E.  Philleo,  Appellant. 

OBHAINAL  LAW:  Conspiracy— Evidence— DedaratlonB  of  Co-Oon- 
1, 3  sidxator.  On  the  trial  of  defendant  for  keeping  a  house  of  prosti- 
tution, relevant  declarations  and  conduct  of  a  co-defendant,  not 
in  the  presence  of  defendant,  are  admissible,  it  being  first  shown 
that  said  parties  were  partners  in  the  running  of  the  house,  were 
acting  together,  and  in  many  instances  were  both  present  when 
various  acts  of  prostitution  and  lewdness  were  committed  in  said 
house. 

PBOSTITUTION,  HOUSE  OF:    Evidence— Character  of  House— -Dec- 

2  larations.  Declarations  of  those  concerned  in  operating  an  al- 
leged house  of  prostitution,  other  than  defendant  on  trial,  and  in 
the  absence  of  defendant,  are  competent  if  tending  to  show  the 
character  of  the  place  and  inmates. 

CBHONAIi  IiAW:     Conspiracy— Evidence— Declarations  of  Co-Oon- 
1, 3  splrator. 

TBIAIi:    Objections — Sufficiency.    The  objection  that  a  question  calls 

4  for  a  "conclusion''  is  not  included  in  the  objection  that  it  is 
irrelevant,  immaterial  and  incompetent. 

TBIAIi  :     Conduct  of  Court — Criticism  of  Witness.    No  error  is  re- 

5  vealed  by  the  action  of  the  court  in  stating  to  an  evasive  witness 
that  he  had  not  answered  a  question,  followed  by  a  direction  to 
answer  it. 

Appeal  from  Polk  District  Court. — Charles  A.  Dudley, 

Judge. 

Saturday,  March  11,  1916. 

Defendant  was  convicted  of  the  crime  of  keeping  a  house 
oi  ill  fame,  and  appeals. — Affirmed. 

Parsons  &  Mills,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  John  Fletcher,  Assia- 
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tant  Attorney  General,  and  Oeorge  A,  WiUon,  County  Attor- 
ney, for  appellee. 

Prkston,  J. — The  defendant  was  jointly  indicted  with  one 
Harry  Levich  and  another.  Separate  trials  were  granted,  and 
this  defendant  was  tried  after  the  Levich  case  was  disposed  of. 
The  grounds  most  strongly  relied  upon  for  a  reversal  are  the 
overruling  of  defendant's  motion  for  a  change  of  venue  and 
motion  for  a  continuance.  The  record  is  substantially  the  same 
on  these  two  points  as  in  the  Levich  case,  disposed  of  at  the 
present  period.  Our  determination  of  these  points  in  that 
case  is  against  the  contention  of  this  defendant,  and  we  deem 
it  unnecessary  to  further  discuss  them. 

Other  errors  assigned  relate  to  rulings  of  the  trial  court 

on  objections  to  evidence,  in  admitting  evidence  over  objection, 

and  excluding  evidence  objected  to.    They  relate  in  the  main 

to  evidence  as  to  declarations  of  Levich,  the 

^'  LJ?Jr^-'a>nl  co-defendant  of  the  defendant  in  this  case,  ill 

denceTiSar-     relation  to  the  character  of  the  house  and  the 

co^^onspirator.    conduct  of  iumatcs  and  others  therein.     No 

authorities  are  cited  by  appellant  upon  any  of 

the  propositions  in  regard  to  the  rulings  on  the  admissibility 

of  testimony. 

It  is  shown  that  Levich  and  Philleo  were  partners  in  the 
conduct  of  the  place,  and  it  is  said  by  counsel  for  defendant 
that  this  is  not  enough  to  justify  evidence  of  such  declara- 
tions. But  the  evidence  clearly  shows  that  these  parties  were 
conducting  the  place  and  were  the  keepers  thereof.  Such 
declarations  were  admitted,  after  it  had  been  clearly  shown 
that  Levich  and  Philleo  were  acting  together,  and  in  many 
instances  were  both  present  when  many  of  the  acts  of  prosti- 
tution and  lewdness  were  committed.  We  shall  set  out  some 
of  the  evidence  briefly  bearing  upon  this  point: 

**I  came  to  Des  Moines  from  Ottumwa  aboiit  the  first  of 
February.  Had  been  here  a  few  days  before  I  went  to  the 
Walnut  Hotel.  Went  there  in  the  forenoon,  and  saw  Philleo 
and  another  man  in  the  office.    Jennie  Zaring  was  with  me. 
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She  came  up  from  Ottumwa  with  me.  She  and  I  went  up  to 
get  a  room,  and  there  was  some  man  in  the  office,  and  he  called 
Pbilleo  out  from  the  other  room.  We  registered  and  he  took 
us  up  to  our  rooms  just  off  from  the  ofiSce,  which  is  a  floor 
above  the  street.  He  asked  us  if  we  wanted  a  steady  room,  and 
said  his  partner,  Leyich,  would  be  up  in  the  afternoon.  We 
stayed  in  that  room  for  the  afternoon,  and  we  saw  Harry 
Levich  in  the  afternoon.  Philleo  was  with  him.  They  came 
to  our  room  and  wanted  to  know  if  we  wanted  a  steady  room, 
and  we  told  them  yes,  if  we  could  find  work,  and  they  got  to 
arguing  which  one  I  belonged  to.  They  said  they  would  put 
us  up  on  the  other  floor.  They  took  us  up.  I  had  on  a 
kimona  and  Jennie  had  on  bloomers.  After  he  took  us  to  the 
third  floor,  he  told  us  that  was  the  room  we  could  have. 
Before  we  moved  up,  Philleo  asked  us  if  we  did  any  hustling. 
He  asked  us  that  in  the  afternoon  when  he  first  took  us  to  our 
room.  After  we  had  been  located  on  the  third  floor,  Philleo 
and  Levich  came  up  to  our  room  that  night,  after  we  were  in 
bed.  They  asked  us  what  kind  of  work  we  did.  I  told  them 
I  was  a  milliner  and  was  looking  for  work.  Philleo  said  to 
Levich,  'Gome  on,  I  have  got  to  sleep  with  two  women  tonight, 
it  will  keep  me  busy.'  Then  Philleo  left  and  Levich  stayed. 
I  saw  Philleo  the  next  day." 

Then  the  following  questions  were  asked  and  objections 
made,  the  rulings  upon  which  are  assigned  as  error: 

"Q.  All  right.  Did  you  have  any  conversation  with 
Levich  in  regard  to  bringing  men  into  the  Walnut  hotel! 
(Objected  to  as  immaterial,  incompetent,  unless  in  the  pres- 
ence of  Philleo.  Overruled.  Defendant  excepts.)  A.  Yes. 
Q.  Qo  ahead,  and  tell  the  jury  what  it  was.  A.  He  asked  if 
we  would  entertain  men  and  we  told  him  we  might,  and  he 
told  us  how  to  do  when  he  brought  men  up  to  us.  Q.  All 
right.  Just  tell  the  jury  all  about  it.  (Same  objection.  Not 
binding  on  the  defendant.  No  foundation  laid  for  the  admis- 
sion of  such  testimony.  Overruled.)  A.  He  told  us  that 
when  he  brought  up  a  man  to  us,  if  it  was  $2.00  he  would 
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motion  this  way  (indicating),  and  if  it  was  $3.00  he  would 
give  us  that  way,  how  much  we  was  to  charge  him.  Q.  You 
may  state  the  facts  as  to  whether  or  not  there  were  any  people 
brought  in  there  by  anyone  with  whom  you  had  intercourse! 
A.  Tes.  Levich  brought  me  men.  Q.  How  many  and  how 
often!  (Same  objections,  ruling  and  exceptions.)  A.  He 
brought  them  to  me  almost  every  day  I  was  there ;  every  night. 
I  was  there  a  week.  Q.  What,  if  an3rthing,  did  you  do  by 
way  of  charging  these  men  for  having  intercourse!  (Same 
record.)  A.  He  told  me  how  much  to  charge,  and  he  said  I 
was  to  give  them  a  dollar  for  every  man  they  brought  up  to 
me.  Q.  What  is  the  fact  as  to  whether  or  not  you  did  give 
them  any  money.     (Same  record.)     A.   I  did." 

The  testimony  of  the  Zaring  girl  is  similar.     There  is 
other  evidence  in  the  record  showing  that  these  parties  were 
acting  together  in  conducting  the  Walnut  Hotel.     Further- 
more, statements  by  Levich  of  the  character 
'•  SubSopT  evi-    indicated  would  be  competent  as  bearing  upon 

aS5S?of^h5uie:    the  character  of  the  place  and  the  inmates. 

deciarauons.       rpj^^  discussiou  of  this  qucstiou  covcrs  a  num- 
ber of  other  similar  transactions  under  like  circumstances. 

It  is  assigned  as  error  that  testimony  was 
*'  Sii!piraci?f^'   permitted  that  cards  were  given  to  the  girls 

decUraSona  of    with  the  name  of  the  hotel  thereon.    The  wit- 

00-coii.pirator.  ness  Celia  Crow  testifies  that: 
''Levich  gave  me  cards  and  told  me  to  write  my  name  on 
them,  and  told  me  to  hand  them  out  to  men  so  that  they 
would  come  to  the  hotel.  Walnut  hotel,  and  the  phone  num- 
ber, and  where  it  was  located  was  on  the  card.  I  went  by  the 
name  of  Celia  Nota  there.  Levich  suggested  it.  Philleo  was 
around  the  hotel  most  every  evening,  and  during  the  day- 
time." 

This  was  after  it  had  been  shown  by  the  testimony  that 
Levich  and  Philleo  were  the  keepers  of  the  place  and  that 
they  were  acting  in  concert. 

Another  complaint  by  defendant  is  that  the  witness  Celia 
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Crow,  after  having  testified  that  she  saw  one  Nellie  Jones 

around  there  frequently  while  witness  was  there,  was  asked: 

**Q.  Whatj  if  anything,  can  you  tell  the  jury 

4.  TRiAL:obJec.  ,  ,  ,    . 

tiona:  suffl-       what  she  was  doing  around  there!"      Over 

ciency.  ^  " 

objection,  the  answer  was:  **She  was  doing 
the  same  thing  I  was. ' '  The  objection  as  made  did  not  include 
the  one  that  it  called  for  the  conclusion  of  the  witness.  The 
objection  was  that  the  evidence  was  incompetent,  irrelevant 
and  immaterial  and  not  brought  to  the  attention  of  this 
defendant.    The  objection  was  properly  overruled. 

We  have  examined  all  the  assignments  of  error  and  the 
record  as  to  rulings  upon  evidence,  and  find  no  error  therein. 

It  is  thought  by  the  defense  that  the  trial  court  treated 
the  witness  Voegtlin  harshly  when  she  was  testifying  on  her 
cross-examination,  to  the  prejudice  of  the  defendant.  The 
record  shows  that  the  witness  was  evasive,  and 
^'  S"c'Slrt?°^?u^  the  court  at  one  point  said:  "Answer  the 
smo  w  ess.  q^^g^^j^  'Ycs'  or  *No.'  "  Defendant  excepts. 
At  another  point  in  her  cross-examination,  after  the  State  had 
moved  to  strike  out  an  answer  which  was  not  responsive,  the 
court  said:  '*It  may  go  out.  Answer  the  question,  Mrs. 
Voegtlin. "  Defendant  excepts.  Another  answer  was  objected 
to  by  the  State,  and  there  was  a  motion  to  strike  it  out  as  not 
responsive,  and  counsel  for  defendant  said: 

'*I  submit  that  is  a  proper  answer  to  that  question. 
Court :  That  is  not  an  answer  to  the  question  which  is  asked 
you.  (Defendant  excepts.)  You  just  answer  the  question 
which  is  asked  you.'* 

This  is  the  entire  record  on  this  point,  and  we  think  that 
there  is  no  impropriety. 

The  case  is  an  important  one,  and,  because  of  its  impor- 
tance and  the  consequences  to  th&  defendant,  we  have  exam- 
ined the  record  carefully,  and  find  no  error.  The  judgment 
of  the  district  court  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Wbaveb,  JJ.,  concur. 
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James  Sultzbach,  Appellee,  v.  Frank  Smith  et  aL, 
Appellants. 

PABENT  AND  OHHJ):  Tort  of  Child— Parent's  Liability— Absence 
of  Anthority.  A  minor  son,  in  using  and  operating  the  parent's 
automobile  for  his  (the  son's)  own  personal  pleasure,  and  with- 
out the  authority,  express  or  implied,  of  the  parent,  is  not  en- 
gaged in  the  parent's  businesfu  In  other  words,  the  "pleasure  of 
the  family '^  is  not  the  business  of  the  parent,  unless  he  expressly 
or  impliedly  makes  it  sa 

PEINCIPLE  APPLIED:  A  parent,  owning  an  automobile, 
never  wholly  forbade  his  minor  son  to  use  the  car,  but  did  re- 
peatedly forbid  him  (a)  to  use  the  car  at  night,  or  (b)  to  use 
it  when  no  other  member  of  the  family  was  along.  The  son, 
without  the  parent's  knowledge,  persistently  and  willfully  vio- 
lated this  direction,  on  one  occasion  even  breaking  into  the 
garage  (some  two  or  three  blocks  from  the  residence)  to  get 
the  car.  On  the  occasion  in  question,  the  son,  without  ,the 
knowledge  of  either  parent,  took  the  car  after  dark,  and  went 
riding  with  other  friends  and  collided  with  another  car. 
Held,  the  parent  was  not  liable  for  the  resulting  damage. 

Appeal  from  Websier  District  Court. — R.  M.  Wmght,  Judge. 

Saturday^  Mabgh  11,  1916. 

Action  for  damages  alleged  to  have  resulted  from  the 
collision  of  plaintiff's  automobile  with  the  automobile  owned 
by  the  defendant  Frank  Smith,  and  driven  at  the  time  of  the 
accident  by  the  defendant  Cecil  Smith,  minor  son  of  the  said 
Frank  Smith.  There  was  a  jury  trial,  resulting  in  a  verdict 
and  judgment  against  both  defendants  in  the  sum  of  $250. 
The  defendant  Frank  Smith  appeals. — Reversed  and 
Setnauded, 

Healy  &  Thomas,  for  appellant. 

Kenyon,  Kelleher,  0  ^Connor  &  Price  and  Floyd  Douglas, 
for  appellee. 

Preston,  J. — In  so  far  as  the  issues  relating  to  the  def end- 
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ant  and  appellant,  Frank  Smith,  are  concerned,  they  are 
substantially   as  follows:     The  plaintiff  alleged  that   Cecil 
Smith,  the  driver  of  the  automobile  at  the 
cinLD'-^ort^of     *^™®  ^^  ^^^  accidcnt,  was  the  minor  son  of 
fiawiity  fab"* '    appellant,  and  that  the  said  Cecil  was  per- 
Sortty!^  *"'       mitted   by   his   father  to   use,   employ   and 
drive  the  said  automobile,  both  for  the  con- 
venience and  pleasure  of  the  said  Cecil  Smith,  and  as  the 
agent  of  the  said  Frank  Smith. 

The  defendant  Frank  Smith  denied  that  he  permitted  his 
son  to  use  or  to  drive  the  said  machine  at  the  time  in  question, 
or  that  the  said  Cecil  was  acting  as  his  agent  at  said  time  in 
any  way.  He  further  averted  that  he  had  expressly  forbid- 
den his  son  to  drive  said  automobile  at  said  time  or  at  night. 
He  says  that  he  neither  authorized,  directed,  consented  to, 
nor  had  any  knowledge  of  the  use  of  said  machine  by  the  said 
Cecil.  It  appears  from  the  evidence  that,  at  the  time  of  the 
accident,  Prank  Smith  was  out  of  the  city. 

It  is  contended  by  appellant  that  there  is  no  conflict 
in  the  evidence,  while  appellee  insists  that,  at  some  points  at 
least,  there  is  a  conflict.  We  think  it  may  be  safely  said  that 
it  is  established  without  any  substantial  dispute  in  the  evi- 
dence that  the  son  did  not  have  express  permission  of  his 
father  to  use-  the  automobile  at  the  time  of  the  accident  in 
question ;  that  the  father  was  not  at  home  at  the  time ,-  that  the 
son  was  joy  riding  with  friends  at  the  time  in  question,  and 
that  no  other  members  of  the  family  were  with  him ;  that  the 
son  did  not  have  the  implied  permission  of  his  father  to  use 
the  automobile  at  said  time,  because  he  had  been  expressly  for- 
bidden to  use  the  car  at  night  or  at  any  time  except  when 
accompanied  by  other  members  of  the  family;  that  the  son 
was  not  engaged  in  his  father's  business  nor  in  any  way  act- 
ing as  his  agent  at  the  time  of  the  accident,  unless  the  mere 
fact  that  he. was  the  son  and  a  member  of  the  family  of  the 
owner  of  the  car  and  that  the  car  was  used  on  other  occasions 
Vol.  174  Ia.— 46 
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by  him  and  other  members  of  the  family,  constituted  him  such 
agent. 

It  may  be  well  to  set  out  some  of  the  testimony  bearing 
upon  this  point.  The  appellant,  Frank  Smith,  was  the  owner 
of  an  automobile,  which  he  kept  for  use  for  himself  and 
family.  His  family  consisted  of  himself,  his  wife,  and  four 
children,  the  oldest  of  which  is  the  defendant  Cecil  Smith. 
The  car  was  used  for  family  use,  and  kept  in  a  garage  about 
2  or  2y2  blocks  from  the  family  residence  in  Fort  Dodge. 
There  were  two  members  of  the  family  only  who  drove  the  car ; 
they  were  the  two  defendants.  The  father  frequently  drove 
the  car  when  out  riding  with  his  family,  and  sometimes  it 
was  driven  by  the  son.  Mrs.  Fri^  Smith,  the  wife  of  appel 
lanty  testifies: 

^'I  have  heard  my  husband  talking  with  our  son  Cecil  in 
reference  to  the  use  of  this  Abbott-Detroit  car,  and  about 
taking  companions  and  others  out  riding.  He  had  -repeatedly 
talked  to  him  before  the  accident,  and  the  talks  were  about 
the  time  the  car  was  purchased*.  My  husband  told  my  son  that 
he  couldn't  take  the  car  out  unless  his  mother  or  some  of  the 
younger  children  were  with  him.  He  said  that  nearly  every 
time  the  question  of  the  car  came  up.  Q.  You  say  it  is  your 
recollection  that  he  (Cecil)  did  not  usually  ask  his  father  for 
permission  to  take  any  of  the  other  boys  out!  .  A.  Well,  no, 
he  never  asked  him,  because  he  did  not  take  them  unless  his 
father  knew  he  was  going  to.  His  father  would  give  permis- 
sion. I  don't  know  as  it  was  permission,  but  it  was  simply  a 
matter  of  courtesy  in  asking  the  boys  to  come  in  the  car, 
whoever  happened  to  be  around." 

The  defendant  Cecil  testified: 

''My  father  told  me  about  May,  1913,  that  I  couldn't 
take  it  and  run  around  with  it.  He  said  I  couldn't  use  the 
car  to  run  around  with,  he  didn't  buy  it  for  me  to  run  around 
with,  and  that  if  I  took  the  car  he  wouldn't  let  me  drive  it  at 
all,  he  said  if  I  took  the  car  to  pick  up  a  gang  and  joy  ride. 
Father  averaged  about  twice  a  week  telling  me  that.    He  told 
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me  that  if  there  was  an  accident  he  would  be  good  for  the 
accident,  I  or  him — ^him  and  I,  and  the  other  fellows  wouldn't 
help  pay  for  it.  He  also  said  it  was  wasting  gasoline  and 
wearing  out  tires  for  nothing.  I  took  the  McCarley  girl  out 
a  half  a  dozen  times,  and  the  Bogosch  girl  out  two  or  three 
times.  The  Monk  boy  half  a  dozen  times.  I  took  him  out 
with  the  family  every  week.  He  went  down  after  my  father 
with  me.  On  Saturday,  or  something  like  that,  we  would  take 
the  car,  we  might  go  eight  or  nine  miles  in  the  country.  On 
an  average  of  once  or  twice  a  week  from  May  until  September, 
I  would  take  the  Monk  boy  out.  Sometimes  the  family  would 
be  along.  That  would  be  an  average  of  twice  a  week  that  I 
invited  the  Monk  boy  out.  Sometimes  my  father  would  be 
along,  and  sometimes  he  would  not.  The  family  would  not  be 
along  when  I  took  the  McCarley  or  the  Bogosch  girl.  On 
occasions  when  I  wanted  to  take  boys  and  girls  out,  I  cannot 
remember  that  I  ever  asked  my  father's  permission.  I  took 
these  rides  at  nobody's  request,  just  because  I  wished  to.  I 
took  the  car  six  or  seven  times  when  the  McCarley  girl  was 
along,  on  Saturday  evening.  It  was  generally  Saturday  even- 
ing that  I  took  the  car.  I  don't  remember  taking  it,  onl}'  one 
Sunday  evening.  I  drove  the  car  four  or  five  times  a  week 
when  I  wasn't  going  to  school.  I  frequently  drove  it  when 
father  was  in  the  car.  I  don't  remember  of  his  speaking  to 
me  about  the  mileage.  He  surely  did  look  at  the  speedometer 
on  the  car.  I  think  he  often  looked  at  it.  I  do  not  know 
whether  it  was  at  the  times  when  he  looked  at  the  mileage  on 
the  speedometer  that  he  spoke  to  me  on  this  average  of  twice 
a  week,  or  not.  I  don't  know  whether  it  was  after  he  had 
looked  at  the  speedometer  that  he  would  say  to  me  that  he 
would  not  let  me  use  the  car  at  all  if  I  used  it  for  joy  riding 
or  not.  I  continued  to  drive  the  car  with  my  father  in  it  up 
to  September  2l8t." 

The  accident  in  question  happened  on  the  evening  of 
September  21,  1914,  between  8  and  9  o'clock.  The  appellant 
testified  I 
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*'I  gave  Cecil  directions  in  reference  to  the  use  of  the 
car  after  I  bought  it.  I  forbade  him  using  the  car,  running 
around  nights  especially.  I  didn't  object  to  him  driving 
around  a  little  in  the  daytime,  but  T  forbade  his  using  the  car 
nights.  I  told  him  that  any  time  his  mother  or  the  other 
children  was  along,  he  might  have  the  car  on  those  occasions. 
I  didn't  know  until  I  heard  it  on  the  witness  stand  that  he 
took  the  car  and  took  young  ladies  or  young  men  out  riding 
at  night.  I  spoke  to  him  on  several  occasions  about  not  using 
the  car  at  night.  I  don't  recall  now  just  what  brought  it  up. 
He  was  often  wanting  the  car,  and  his  mother  thought  I  was 
kind  of  hard  on  him  not  letting  him  have  the  car  to  take 
some  of  his  classmates  out  for  a  ride.  I  told  him  that  if  he 
took  the  car  out  on  those  occasions  that  I  wouldn't  let  him 
drive  it  at  all.  I  recall  one  occasion  to  mind,  that  I  knew 
of  his  taking  the  car  out,  when  he  broke  open  the  garage.  I 
could  not  say  how  many  times  I  told  him  that  I  did  not  want 
him  to  take  this  car  out  for  his  own  pleasure.  I  could  not 
say  at  this  time  how  much  mileage  there  was  on  the  car. 
I  certainly  did  look  at  it  from  time  to  time.  I  did  not  always 
look  at  the  mileage,  but  I  might  have  frequently  looked  at  it 
I  looked  at  the  speedometer  on  several  occasions,  and  it  cer- 
tainly did  come  to  my  mind  that  there  was  a  g^reat  deal  of 
mileage  on  that  car  that  I  could  not  personally  account  for. 
I  could  not  say  how  frequently  it  occurred  that  I  looked  at 
the  speedometer  and  saw  mileage  on  the  car  that  I  could  not 
account  for." 

He  also  testified  that  he  never  did  actually  forbid  the  son 
from  using  the  car  altogether.  There  is  evidence  that  Cecil's 
classmates  at  school  sometimes  rode  with  him  when  he  was 
engaged  in  his  father's  business  in  the  way  of  going  after  his 
father  at  his  place  of  business  and  taking  him  home  to  lunch 
at  noon.  He  was  also  permitted,  on  one  or  two  occasions,  to 
take  the  automobile  to  carry  his  classmates  to  the  athletic  field 
where  they  were  playing  football.  On  the  evening  in  which 
the  accident  occurred,  the  father  was  absent  from  home,  being 
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in  the  city  of  Minneapolis  on  business.  About  seven  o'clock 
that  evening,  a  friend  of  defendant  Cecil's  called  upon  Cecil 
at  his  home.  Later  in  the  evening,  the  two  boys  went  away 
together,  without  in  any  way  intimating  to  Cecil's  mother  that 
it  was  their  intention  to  use  the  automobile.  They  went  to 
the  garage,  it  then  being  dark,  took  the  automobile,  and  went 
after  two  young  ladies,  with  whom  they  had  formerly  made 
arrangements,  and  went  for  a  drive.  After  they  had  been 
driving  a  few  minutes,  the  collision  with  plaintiff's  car,  result- 
ing in  the  injuries  complained  of,  occurred.  There  is  other 
testimony  in  the  case  of  witnesses'  seeing  Cecil  driving  the 
car  at  different  times. 

The  precise  point  has  not  heretofore  been  before  us  for 
determination.  The  nearest  case  is  that  of  Crawford  v.  Mc- 
EJhinney,  171  Iowa  606.  That  case  has  not  been  cited,  and 
was  decided  but  a  short  time  before  the  instant  case  was  sub- 
mitted. There  are  cited  in  that  case  some  of  the  cases  relied 
upon  by  appellee  herein.  In  that  case,  the  wife  of  the  owner 
of  the  car  was  driving  it  at  the  time  of  the  accident  But 
there  it  was  shown  that  the  wife  had  always  acted  as  the 
chauffeur  of  the  car  bought  by  the  husband  for  the  use  of  both 
of  them,  and  that,  in  the  particular  instance,  it  was  being 
used  for  the  mutual  pleasure  of  both,  and  the  husband  was 
present  in  the  car  at  the  time  of  the  accident  and  had  invited 
others  in  the  car  to  ride  with  them.  Under  the  circumstances 
of  that  case,  it  was  held  that  the  owner  and  his  wife  were 
engaged  in  a  common  enterprise,  and  that  the  wife  was  the 
employee  and  agent  of  her  husband. 

There  is  a  conflict  in  the  authorities  in  other  jurisdictions. 
Some  of  the  cases  go  so  far  as  to  hold  that  the  mere  fact  of 
the  use  of  a  car  by  a  minor  son  alone,  who  was  a  member  of  the 
family  of  the  owner,  when  used  for  the  pleasure  of  that  one 
minor  child  of  the  owner,  is  a  sufficient  showing  that  the 
minor  son  was  using  the  car  on  business  of  the  owner.  Such 
was  the  holding  in  DaUy  v.  MaxweU,  (Mo.)  133  S.  W.  351, 
and  there  are  other  cases  holding  substantially  the  same. 
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Such  was  the  situation  in  the  instant  ease,  except  that  with 
the  minor  son  were  three  of  his  companions,  but  without  the 
knowledge  of  the  owner  of  the  car.  We  are  not  disposed  to  go 
that  far  where,  as  in  this  case,  the  record  shows  that  the  parent 
repeatedly  forbade  the  son  to  use  the  car  at  night  or  unless 
other  members  of  the  family  were  with  him. 

It  is  contended  by  appellee  that  the  evidence  was  suffi* 
cient  to  warrant  the  jury  in  finding  that  there  was  full  knowl- 
edge upon  the  part  of  appellant  of  the  custom  of  his  son 
Cecil  to  use  the  automobile  whenever  he  chose  for  his  own 
pleasure,  and  that  the  authority  of  the  father  for  the  use  of 
an  automobile  by  the  son  may  be  found  as  well  in  precedent 
course  of  conduct  and  implied  from  his  acquiescence,  even 
though  the  act  at  the  time  was  contrary  to  the  express  direc- 
tion of  the  parent.  Authorities  are  cited  for  such  holding. 
But  in  the  instant  case,  the  disobedience  of  the  parent's  orders 
was  so  persistent  as  to  amount  to  willfulness  on  the  part  of 
the  son ;  and  at  one  time  he  even  broke  open  the  garage  and 
drove  to  a  distant  city  without  the  knowledge  of  the  father. 

We  have  before  referred  to  the  case  of  Daily  v.  Maxwell, 
holding  that  an  automobile  owner  may  properly  make  it  an 
element  of  his  business  to  provide  pleasure  for  his  family. 
This  much  was  conceded,  and  was  so  held,  in  effect,  in  the 
Crawford  case,  supra.  Further  cases  holding  that  the  fact 
that  an  automobile  is  intended  for  use  of  the  members  of  a 
family  for  purposes  of  pleasure,  as  well  as  for  other  purposes, 
leaves  it  a  question  for  the  jury  to  say  whether  its  use  by  a 
member  of  the  family  who  ordinarily  drives  it  is  with  the 
knowledge  and  approval  of  the  owner,  are  Kayser  v.  Vwn 
Nest,  (Minn.)  146  N.  W.  1091 ;  Birch  v,  Abercrombie,  (Wash.) 
133  Pac.  1020  (50  L.  R.  A.  [N.  S.]  59-67) ;  Stowe  v.  Morris, 
(Ky.)  39  L.  R.  A.  (N.  S.)  224;  McNeal  v.  McKain,  (Okla.)  126 
Pac.  742  (41  L.  R.  A.  [N.  S.]  775). 

The  general  rule  is  that  a  parent  is  not  liable  for  the 
torts  of  his  minor  child,  even  though  the  child  lives  with  the 
parent  and  is  under  his  control,  when  such  acts  are  done  with- 
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out  his  authority,  knowledge  or  consent,  have  no  connection 
with  his  business,  are  not  ratified  by  him,  and  are  of  no  benefit 
to  him. 

The  following  cases  hold  that  a  father  is  not  liable  for  an 
injury  inflicted  by  his  automobile  while  being  driven  by  his 
son,  merely  because  of  the  relationship:  lAnvxUe  v.  Nissen, 
162  N.  C.  95  (77  S.  E.  1096) ;  Loekr  v,  AbeU,  174  Mich.  590 
(140  N.  W.  926) ;  Roberts  v.  Scham,  144  N.  T.  Supp.  824,  and 
cases  cited  in  note;  McNeal  v.  McKain,  41  L.  B.  A.  (N.  S.) 
775) ;  Birch  v.  Abercromlie,  50  L.  R.  A.  (N.  S.)  59,  and  note; 
White  Oak  Coal  Co.  v,  Bivaux,  Ann.  Cas.  (1914  C)  at  1091. 

In  Beynolds  v.  Btuik,  127  Iowa  601,  it  was  held  that,  even 
though  a  son  is  acting  as  the  servant  of  his  father  in  driving 
the  father's  automobile,  the  latter  will  not  be  liable  for  an 
injury  occurring  unless  his  son  is  at  the  time  acting  within 
the  scope  of  his  employment.  Other  cases  are  cited  by  appel- 
lant to  the  same  point.  There  is  a  distinction  between  that 
case  and  the  instant  case,  in  that  the  automobile  in  the  Bey- 
nolds  case  was  not  a  family  machine,  and  the  question  did  not 
arise  as  to  whether  the  driving  of  the  family  car  by  the  minor 
was  the  business  of  the  father.  The  principle  holds  good, 
however,  that  the  father  is  not  liable  unless  the  son  is  at  the 
time  acting  within  the  scope  of  his  business,  even  though  that 
business  be  driving  the  family  car.  The  theory  upon  which 
the  petition  in  this  case  was  drawn  and  the  case  tried  is  that 
the  defendant  Cecil  Smith,  in  driving  the  car  for  his  own  con- 
venience and  pleasure,  was  the  agent  of  his  father.  There 
is  no  evidence  that  the  father  was  negligent  in  permitting  his 
son  to  drive  the  automobile,  and  there  was  no  evidence  upon 
the  trial  tending  to  show  that  Cecil  was  not  a  fit  or  proper 
person  or  a  skilled  person  to  drive  an  automobile.  The  theory 
that  appellant  is  liable  is  upon  the  doctrine  of  agency ;  that 
is,  that  Cecil  Smith,  at  the  time  of  the  accident,  was  the  agent 
of  his  father,  and  that  his  negligence  is  imputed  to  the  parent 
as  principal. 

Though  the  cases  are  not  all  in  harmony,  there  are  certain 
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well-known  principles  at  the  common  law  which  are  applicable, 
and  we  are  inclined  to  follow  the  well-reasoned  opinions  which 
sustain  the  position  that,  under  the  circumstances  of  this  case, 
the  appellant  is  not  liable  for  the  damages  resulting  from 
the  acts  of  his  son. 

In  the  case  of  Smith  v.  Jordan,  211  Mass.  269  (97  N."  E. 
761),  it  is  said: 

''The  principles  of  law  which  govern  this  case  are  plain. 
A  father  is  not  liable  for  the  torts  of  his  minor  son  simply 
because  of  paternity.  There  must  exist  an  authority  from  the 
father  to  the  son  to  do  the  tortious  act,  or  a  subsequent  rati- 
fication and  adoption  of  it,  before  responsibility  attaches  to 
the  parent.  .  .  .  The  wrongful  act  must  be  performed 
by  the  son  in  pursuance  of  the  business,  incident  or  undertak- 
ing authorized  by  the  father  before  the  latter  can  be  held 
liable.  ...  If  the  act  is  not  done  by  the  son  in  further- 
ance of  the  father's  business,  but  in  performance  of  some 
independent  design  of  his  own,  the  father  is  not  liable.  The 
controlling  rules  of  law  are  the  same  whether  the  business 
in  question  concerns  the  operation  of  an  automobile  or  any 
other  matter." 

The  same  rule  has  been  affirmed  in  the  Linville  case,  the 
Loekr  case,  the  Roberts  case,  before  cited,  and  a  number  of 
cases  to  the  same  effect  in  the  note  to  the  McNeal  case,  41  L. 
B.  A.  (N.  S.)  775.  In  the  case  of  Parker  v.  Wilson,  (Ala.) 
60  So.  150,  questions  arising  on  this  point  were  very  thoroughly 
discussed  by  the  court  in  the  following  language : 

''The  meager  facts  before  us  though  interpreted  with 
favor  to  the  appellant,  present  the  case  of  a  mere  permissive 
use  of  the  father's  vehicle  by  the  son  for  his  own  purposes  of 
business  or  pleasure.  On  what  principle  can  it  be  said,  in 
this  state  of  the  case,  that  the  son  was  the  servant  of  the 
defendant  and  acting  within  the  course  or  scope  of  his  employ- 
ment? It  seems  clear  that  the  ordinary  rule  of  master  and 
servant  has  no  application  to  such  a  case,  and,  prior  to  the 
advent  of  the  automobile,  the  contrary  doctrine  had  no  gen- 
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eral  currency  in  this  country  or  England.    .     .     .    We  find 
DaUy  V.  MaxweU,  152   Mo.   App.  415    (133   S.   W.   351); 
Stawe  V.  Morris,  147  Ky.  386  (144  S.  W.  52),  and  Moon  v. 
Matthews,  227  Pa.  St.  488  (76  Atl.  219,  29  L.  R.  A.  [N.  S.] 
856,  136  Am.  St.  Rep.  902),  referred  to  as  sustaining  appel- 
lant's contention  for  appellee's  liability  in  this  case.     The 
first  named  of  these  cases  is  closely  in  point  and  does  clearly 
hold  with  the  appellant.    In  the  second,  there  were  members 
of  the  family,  other  than  the  driver,  in  the  machine.     The 
third  may  be  discriminated  on  the  very  substantial  ground  that 
the    machine    was    being   operated   by    a   driver   regularly 
employed    for   the   purpose.     The    doctrine   contended   for 
amounts  to  this :    That  the  pleasure  of  the  family  in  its  utmost 
detail  is  the  business  of  the  father.    As  applied  to  the  case 
at  hand,  it  means  that  the  son,  in  pursuit  of  his  own  pleasure, 
with  an  automobile  owned  by  his  father,  was  engaged  in 
the  business  of  the  father.    But  the  doctrine,  we  think,  has 
no  firm  foundation  in  reason  or  common  sense.     In  theory 
it  overlooks  well-settled  principles   of  law;  in  practice   it 
would  interdict  the  father's  generosity,  and  his  reasonable 
care  for  the  pleasure  or  even  the  well-being  of  his  children,  by 
imposing  an  universal  responsibility  for  their  acts.    As  said 
in  Doran  v.  Thomsen,  76  N.  J.  L.  754  (71  Atl.  296,  19  L.  R. 
A.  [N.  S.]  335,  131  Am.  St.  Rep.  677) :    'It  would  subject 
a  parent  to  liability  if  he  bought  for  his  son  a  baseball  or  for 
his  daughter  a  golf  club,  and,  by  permitting  them  to  be  used 
by  his  children  for  their  appropriate  purposes,  injury  occur- 
red.   It  bases  the  creation  of  the  relation  of  master  and  ser- 
vant upon  the  purpose  which  the  parent  had  in  mind  in 
acquiring  ownership  of  the  vehicle  and  its  permissive  use  by 
the  child.     This  proposition  ignores  an  essential  element  in 
the  creation  of  that  status  as  to  third  persons,  that  such  use 
must  be  in  furtherance  of,  and  not  apart  from,  the  master's 
seiVice  and  control,  and  fails  to  distinguish  between  a  mere 
pecmission  to  use  and  a  use  subject  to  the  control  of  the 
master  and  connected  with  his  affairs.'     In  the  case  from 
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which  we  have  just  quoted  it  was  held,  on  facts  substantially 
identical  with  those  in  the  case  at  bar,  that  the  owner  of  the 
automobile  and  father  of  the  driver  was  not  liable.  So  in 
Maker  v.  Benedict,  123  App.  Div.  579  (108  N.  Y.  Supp.  228). 
The  same  conclusion  finds  support  in  Smith  v.  Jordan,  211 
Mass.  269  (97  N.  E.  761),  which  case  is  stated  and  com- 
mented upon  in  75  Cent.  Law  J.  43,  as  follows:  'Thus  in  the 
Massachusetts  case  a  father  purchased  an  automobile  for  the 
use  of  the  family,  and  his  minor  son  was  the  only  member  of 
the  family  licensed  to  operate  it.  The  wife  had  permission 
to  use  it  at  her  pleasure,  and  the  son  was  expected  to  obey 
any  request  of  his  mother  to  take  her  out  in  the  car.  Plain- 
tiff was  injured  by  the  son's  negligence,  when  he  was  taking 
his  mother  out,  at  her  request.  The  court  said:  ''If,  instead 
of  hiring  a  stranger,  the  father  chose  to  have  the  same  work 
performed  by  his  minor  son,  to  whose  time  and  services  he 
was  entitled  as  a  matter  of  law,  it  could  not  be  ruled  as  a 
matter  of  law  that  a  jury  might  not  find  the  business  to  be 
that  of  the  father.  This  is  not  a  case  of  mere  permissive 
use  of  the  father's  vehicle  by  the  son  for  his  own  pleasure." 
This  authority,  therefore,  might  even  be  deemed  against, 
rather  than  in  support  of,  the  principal  case  {Stowe  v.  Mor- 
ris, supra),  especially  when  it  was  stated  in  another  part  of 
the  opinion :  *  *  If  the  act  is  not  done  by  the  son  in  furtherance 
of  the  father's  business,  but  in  performance  of  some  independ- 
ent design  of  his  own,  the  father  is  not  liable."  Liability 
was  placed  merely  on  the  fact  that  there  was  room  in  the 
evidence  for  the  jury  to  find  that  a  request  by  defendant's 
wife  was  equivalent  to  direction  by  him  for  his  son,  as  his 
hired  man,  to  perform  for  him  a  service.'  Our  opinion  is 
that  the  evidence,  at  best  for  appellant,  authorized  a  finding 
of  a  mere  permissive  use  by  his  son  of  the  defendant's  auto- 
mobile, and  that  for  the  son's  negligence  therein  the  defend- 
ant is  not  liable." 

It  is  clear  that  the  appellant  herein  is  not  liable  in  this 
case  because  of  having  given  his  son  express  consent  to  use 


Digitized  by  VjOOQ IC 


Mar.  1916]  Brown  v.  Des  Moines  Both^no  WoRSs.  715 

the  automobile  on  the  occasion  in  question.  Were  it  not  for 
the  fact  that  he  had  expressly  forbidden  his  son  on  repeated 
occasions  to  use  the  automobile,  there  might  be  some  basis  for 
the  claim  by  appellee  that  the  son  had  the  implied  consent  of 
his  father  to  take  the  automobile  and  to  use  it  for  his  own 
pleasure.  The  fact,  however,  that  the  appellant  did  repeatedly 
forbid  the  son  to  use  the  machine,  and  the  persistent  and 
willful  conduct  of  the  son  in  disregarding  the  father's  com- 
mands, ought  to  be  and  is  a  sufficient  reason  for  holding  that 
the  son  was  not  using  the  automobile  with  the  implied  consent 
of  the  father  at  the  time  in  question,  even  though  it  be  true 
that,  on  a  few  other  occasions,  the  son  had  used  the  machine 
on  his  father's  business  and  as  his  agent.  There  is  little  else 
that  the  father  could  have  done  in  this  case  to  prevent  the 
son's  using  the  car,  unless  he  had  physically  restrained  him. 
In  our  opinion,  on  the  evidence  presented  on  this  appeal, 
there  ought  to  be  no  recovery  against  the  appellant  Prank 
Smith.  The  judgment  of  the  district  court  is  therefore 
reversed  and  remanded. — Reversed  and  Remanded. 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 


EsTBLLA  May  Brown,  Appellee,  v.  Des  Moines  Steam  Bot- 
tling Works  et  al.,  Appellants. 

mB/QiUQ/ENOE:  Bes  Ipsa  Loqnitai^-Boiiiiiiig  Antomolille  Upon  Sld«- 
1,  3  iralk.  An  accident  and  its  attendant  circnmstanceB,  without  more, 
may  furnish  substantive,  prima-facie  evidence  at  negligence,  and 
shift  the  burden  of  proof  to  defendant  to  show  that  he  was  not 
negligent  in  fact.  In  other  words,  accidents  may  have  accusing 
tongues.  So  held  where  an  automobile,  in  the  exdusive  charge 
of  the  servant  of  defendant,  suddenly  left  the  street  upon  which 
it  was  traveling  and,  without  warning,  ran  upon  the  sidewalk  and 
injured  plaintiff. 

KEOUGEKOE:     Proxiiiiate  Oatue— Independent  Agency.    Liability 

2    for  negligence  may  not  be  avoided  by  pleading  the  interposition 

of  a  distinct,  independent  agency  which  reasonable  care  would 

have  avoided.    So  held  where  the  wheel  of  a  motor  truck  dropped 
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into  the  curved  groove  of  a  switch  and  deflected  the  car  upon 
the  sidewalk. 

PBINCIPLE  APPLIED:  A  north  .and  south  street  ear  traek 
turned  to  the  west  at  the  northeast  comer  of  a  block  and,  bj 
a  switch,  connected  with  an  east  and  west  main  track.  An 
automobile  truck  was  moving  eastward  dose  to,  and  parallel 
with,  the  main  track.  Suddenly  the  north  front  wheel  dropped 
into  the  curved  groove  in  the  track  which  led  to  the  south,  and, 
following  the  curve,  deflected  the  truck  to  the  southeast  and 
upon  the  sidewalk  and  injured  plaintiff.  The  driver  knew  of, 
and  had  often  been  over,  this  switch  with  the  truck  in  question; 
but  he  approached  it  at  the  time  in  question  without  looking  at 
it,  with  only  one  hand  on  the  steering  wheel,  and  without  slack- 
ening his  speed.  The  sudden  turning  of  the  car  jerked  the  steer- 
ing wheel  out  of  his  hand.  Held,  jury  was  justified  in  finding 
that,  had  the  truck  been  under  proper  control,  the  accident  would 
not  have  happened. 

KEaZJGENCE:    Bes  Ipsa  Loquitur— Bunnlng  AvtomobUe  JJpaa  Slde- 
1,3  mXk. 

NEOIJOENCE:     Oontrilmtory  Negligence— Erldeiice.    Evidence  re- 

4  viewed,  and  held  that  a  pedestrian  who,  after  attempting  to  cross 
a  street,  retired  to  the  sidewalk  in  order  to  allow  a  motor  truck 
to  pass,  was  not  guilty  of  contributory  negligence  per  se. 

APPEAL  AND  EBBOB:    Aflsigmneiit  of  Exior— -Biief— -PrqpmtioiL 

5  An  assignment  of  error  will  be  wholly  disregarded  when  so  indefi- 
nite as  to  necessitate  speculation,  or  an  independent  investiga- 
tion, on  the  part  of  the  court  or  opposing  counsel,  in  order  to 
determine  the  precise  point  or  proposition  upon  which  appellant 
is  asking  a  reversal. 

PRINCIPLE  APPLIED:     Assignments  were  as  follows: 

1.  "The  court  erred  in  refusing  to  give  instruction  No.  1 
aaked  by  defendant.'' 

2.  ''The  court  erred  in  overruling  defendant's  objection  to 
questions"  at  a  certain  named  page  and  line  of  the  abstract 

Wherein — in  what  manner — why  the  court  erred  was  not  stated. 
Held,  wholly  indefinite  and  that  it  would  be  disregarded. 

Appeal  from  Polk  District  Court. — ^Hugh  Brennan,  Judge. 

Tuesday,  March  14,  1916. 

Action  to  recover  damages  for  personal  injury.  Verdict 
and  judgment  for  the  plaintiflF  below.  Defendants  appeal.— 
Affirmed. 
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George  Watnbach  and  Read  &  Bead,  for  appellants. 

Dunshee  &  Haines,  for  appellee. 

Gaynob^  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injury.    It  is  claimed  that  the  defendants  negligently 
and  carelessly  ran  into  and  struck  the  plaintiff  with  their  auto 
truck,  while  she  was  standing  upon  the  side- 
^'  JwSSSf toflli-     ^^^^  **  ^^^  southwest  comer  of  Fifth  and 
automobue^      Locust  strccts.    Locust  Street  runs  east  and 
upon  rtdewaik.   ^^^.  pjf^j^  g^^^^  ^^^^j^  ^^  ^^^^i,  intersect- 

ing  Locust  Street.  The  defendant  was  driving  an  auto  truck 
proceeding  eastward  on  Locust  Street,  south  of  the  middle  of 
the  center  of  the  street.  Plaintiff,  at  the  time  of  the  injury, 
was  standing  at  the  comer  of  Locust  and  Fifth  Streets,  on 
the  sidewalk,  at  a  distance  variously  estimated  at  from  18 
inches  to  3  feet  from  the  outer  edge  of  the  walk.  On  Locust 
Street,  near  the  center  of  the  street,  are  street  car  tracks, 
which,  as  they  approach  Fifth  Street,  are,  by  means  of  a 
switch,  turned  onto  Fifth  Street,  passing  south  on  Fifth ;  the 
main  line  on  Locust  Street  proceeding  east  from  that  point. 

On  this  particular  morning,  plaintiff  came  from  the  south 
on  Fifth  Street  to  the  comer  of  Fifth  and  Locust  Street.  She 
proceeded  on  her  journey  northward,  and  attempted  to  pass 
over  Locust  Street;  but,  on  discovering  defendants'  car 
approaching  from  the  west,  stepped  back  upon  the  sidewalk 
and  remained  standing  there  until  she  was  struck.  Defend- 
ant's car,  as  it  came  from  the  west  on  Locust  Street,  reached 
a  point  where  the  rails  of  the  street  railway  track  divide. 
At  this  point,  cars  on  that  street  are  switched  onto  Fifth 
Street.  There,  the  evidence  tends  to  show,  defendants'  car 
struck  a  frog  or  curve  in  the  track,  and  was  diverted  from 
its  main  course  eastward,  and  came  upon  the  sidewalk  where 
plaintiff  was  standing,  causing  her  injuries ;  the  frog  in  the 
Locust  Street  track,  by  which  the  cars  are  diverted  from 
Locust  Street  onto  the  curve  leading  on  Fifth  Street,  is  about 
47  feet  west  of  the  Fifth  Street  curb  line,  and  from  12  to 
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18  feet  north  of  the  curb  line  on  Locust  Street.  At  the  point 
of  the  frog,  the  track  begins  to  curve  around  the  comer  onto 
Fifth  Street.  The  sidewalks  are  12  feet  wide.  The  defend- 
ants' ear,  while  being  operated  on  Locust  Street,  was  driven 
with  the  north  wheel  a  little  south  of  the  street  railway  track, 
on  Locust  Street,  and  the  evidence  tends  to  show  that  the 
left  front  wheel  of  the  car  struck  this  frog  and  dropped  into 
the  flange,  and  the  wheels  were  twisted  towards  the  south. 
The  car,  thereafter,  ran  in  a  southeasterly  direction  until  it 
struck  the  plaintiff,  who  was  standing  on  the  sidewalk  at  the 
comer  of  Locust  and  Fifth  Streets. 

The  jury  might  have  found  from  the  testimony  that  the 
truck  was  running  seven  or  eight  miles  an  hour.  There  is  a 
difference  of  opinion  as  to  this  point  among  the  witnesses.  The 
jury  might  have  found  that  the  speed  was  not  reduced  as  it 
approached  this  curved  track.  The  jury  might  also  have 
found  that  the  driver  of  the  truck  was  not  looking  ahead,  but 
to  one  side,  and  was  driving  with  but  one  hand  upon  the 
wheeL  The  evidence  discloses  that  the  driver  observed  the 
plaintiff  when  she  attempted  to  cross  the  track,  and  her 
return  to  the  sidewalk.  The  jury  might  have  found  that  he 
made  no  further  observation  upon  this  matter  until  he  struck 
her. 

The  party  in  charge  of  the  truck  testified  that  he  had 
crossed  this  track  at  this  point  frequently  before  with  the  same 
truck.  He  says  that  it  was  the  flange  of  the  switch  that  caused 
the  machine  to  be  thrown  upon  the  sidewalk;  that  he  had 
noticed  this  flange  before  when  crossing  at  this  point;  that, 
when  he  struck  the  flange,  his  steering  wheel  was  thrown  out 
of  his  hands ;  that  the  car  came  with  such  terrific  force  against 
the  flange  that  he  was  unable  to  hold  the  wheel ;  that  he  had 
used  this  car  on  previous  occasions^ 

It  appears  that  this  was  a  Beo  truck;  that  the  lightest 
track  that  the  Beo  people  make  weighs  from  1,800  to  2,000 
Iiounds.  It  appears  that  Locust  Street  had  a  wood  blodc 
pavement;  that  the  day  was  warm  and  dry.    There  is  evi- 
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dence  that  a  Reo  truck  traveling  at  4  or  5  miles  an  hour  may 
be  stopped  within  5  or  6  feet;  that  when  moving  at  7  or  8 
miles  an  hour,  it  may  be  stopped  in  10  or  12  feet. 

The  evidence  discloses  the  following  facts  without  dis- 
pute: That  the  defendants'  car  was  traveling  eastward  on 
Locust  Street ;  that  plaintiff  was  standing  on  the  sidewalk  at 
the  comer  of  Locust  and  Fifth  Streets;  that  the  defendants' 
car,  without  notice  or  warning  to  anyone,  left  the  street  upon 
which  it  was  traveling,  and  came  upon  the  sidewalk  where 
plaintiff  was  standing  and  injured  her.  From  this  the  jury 
could  have  found,  nothing  further  appearing,  that  the  driver 
of  the  car  was  negligent  in  allowing  it  to  depart  from  its  main 
course  eastward,  turning  abruptly  to  the  right,  and,  without 
warning,  upon  the  sidewalk  where  people  were  standing,  and 
where  they  had  a  right  to  stand.  The  jury  could  have  found 
that  the  defendants,  nothing  further  appearing,  violated  a 
duty  that  they  owed  to  the  general  public  to  exercise  reason- 
able care  in  the  management  of  their  automobile  so  as  not  to 
inflict  injury  unnecessarily  upon  those  who  were  in  the  exer- 
cise of  their  right  to  be  upon  the  sidewalk.  Therefore,  proof 
that  the  driver  permitted  his  machine  to  be  diverted  from  its 
main  course  of  travel  on  the  street  to  the  sidewalk,  without 
any  warning  to  the  people  standing  there  of  the  fact  of  its 
coming,  would  be  proof  of  such  negligence,  prima  facie,  as 
would,  in  and  of  itself,  entitle  the  one  injured  by  the  act  to 
recover  as  for  negligence.  Negligence  presupposes  a  duty  to 
do,  or  not  to  do,  a  particular  thing.  It  was  the  duty  of  the 
driver  of  the  automobile  upon  the  traveled  part  of  the  street 
to  control  and  manage  his  automobile  with  such  reasonable 
care  and  prudence  as  not  to  divert  or  permit  its  course  to  be 
diverted  from  the  main  street  onto  the  sidewalk  upon  which 
people  were  standing.  Therefore,  when  it  is  shown  that  one 
who  is  traveling  upon  the  portion  of  the  street  set  apart  for 
the  use  of  vehicles  suddenly  and  without  warning  diverts  his 
course  and  comes  upon  the  sidewalk  upon  which  people  are 
standing,  he  violates  that  duty  which  he  owes  to  those  right- 
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fully  on  the  sidewalk,  and  thus,  prima  facte,  becomes  involved 
in  negligence.  This  involves  the  doctrine  of  res  ipsa  loquitur, 
and  says:  You  violated  your  duty  to  those  rightfully  stand- 
ing upon  the  sidewalk  by  allowing  your  car  to  be  diverted 
suddenly  from  its  course  and  to  come  upon  the  sidewalk,  with- 
out warning  to  those  rightfully  congregated  there.  It  would 
be  a  doctrine  against  all  reason  to  hold  that  one  driving  upon 
the  traveled  portion  of  a  street  with  a  dangerous,  heavy  and 
fast-moving  vehicle  may  permit  his  vehicle  to  be  suddenly 
diverted  from  its  course  upon  the  traveled  street  onto  and 
over  a  sidewalk  set  apart  for  the  use  of  pedestrians.  It  is  not 
going  too  far  to  say  that  such  an  act  not  only  involves  negli- 
gence, but  it  would  have  a  tendency  to  show  a  reckless  and 
wanton  disregard  of  the  rights  of  those  upon  the  sidewalk,  and 
a  violation  of  a  palpable  duty  which  the  law  enjoins  upon 
every  man,  to  so  exercise  his  own  right  that  he  may  not, 
unreasonably  or  unnecessarily,  imperil  the  safety  of  others 
in  the  exercise  of  their  rights. 

It  is  claimed,  however,  that,  without  any  fault  on  the  part 
of  the  driver  of  this  automobile,  the  machine  was  diverted 
from  its  course  by  the  interposition  of  a  distinct^  independent 

agency  over  which  the  defendants  had  no  oon- 

*•  ^^maS?""       *^^»  ^^^  which,  operating  upon  its  move- 

pSSent^wicy.  mcnt,  f orccd  the  machine,  without  any  fault 

on  his  part,  onto  the  sidewalk,  to  the  injury 
of  the  plaintiff.  It  is  claimed  that  the  interposition  of  this 
new  and  independent  agency  was  unforeseen  and  unantici- 
pated by  the  defendants;  could  not  have  been  foreseen  and 
anticipated  by  them ;  that  they  were  in  no  way  in  fault  for  its 
existence  or  interposition ;  and  that  this,  and  not  the  defend- 
ants' act,  was  the  proximate  cause  of  the  injury.  This  con- 
tention, however,  is  answered  by  the  record.  The  jury  might 
well  have  found  that  the  defendants  knew  of  the  existence  of 
this  independent  agency,  which  it  is  claimed  intervened  and 
caused  the  injury;  that,  as  the  driver  approached  the  place 
where  this  agency  existed,  he  did  not  slacken  his  speed ;  that  he 
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did  not  look  to  observe  the  maimer  in  which  he  approached  it ; 
that  he  was  not  looking  in  front,  but  looking  to  one  side;  that 
he  had  but  one  hand  upon  the  steering  gear,  and  that,  by  the 
exercise  of  reasonable  care  on  his  part  in  the  control  and  man- 
agement of  the  machine,  he  could  have  avoided,  or  might  have 
avoided,  the  impact  with,  and  the  consequences  that  followed 
the  interposition  of,  this  new  agency,  and  thereby  prevented 
the  machine  from  being  diverted  from  its  course  onto  the 
sidewalk.  It  is  a  matter  of  common  knowledge  that  the  mover 
ments  of  these  heavy,  fast-moving  vehicles  upon  the  street  are 
required  to  be  kept  under  reasonable  control,  to  avoid  having 
their  course  diverted  by  the  intervention  of  obstacles  upon  the 
street,  and  that,  if  not  held  under  control,  a  slight  obstacle 
will  so  divert  them  and  imperil  the  safety  of  those  rightfully 
upon  the  btreet;  that,  when  diverted,  they  become  a  menace 
to  those  in  the  vicinity  of  their  course,  a  menace  from  which 
it  is  difiKcult  sometimes  to  escape.  Therefore,  it  becomes  the 
duty  of  one  upon  a  public  highway  in  a  thickly  populated  part 
of  a  large  city  to  exercise  reasonable  care  to  see  that  he  has  the 
instrumentality  under  control,  and  to  so  manage  it  that  it 
will  not  unreasonably  or  unnecessarily  imperil  the  safety  of 
others  upon  the  public  highway.  Whether  the  defendants 
did  this  in  this  particular  case  was  clearly  a  question  for  the 
jury.  The  jury  might  well  have  found  that,  if  the  driver  had 
his  automobile  under  such  perfect  control  as  he  should  have 
had  on  a  public  street,  and  was  giving  reasonable  attention  to 
it,  he  might  have  avoided  the  collision  with  the  flange  at  the 
switching  point,  or,  having  collided  with  it,  might  have  stopped 
the  same  in  time  to  have  avoided  the  injury  complained  of. 

The  general  rule  is  that,  where  a  collision  occurs  between 
a  vehicle  on  the  wrong  side  of  the  road,  or  at  a  place  where 
the  vehicle  has  no  right  to  be,  with  a  person  rightfully  occupy- 
ing the  place,  there  is  a  presumption  that 
*'  ^e^i^aa^^ui-    *^®  Collision  was  caused  by  the  negligence  of 
iutomSbSi'**^      the  person  who  was  in  the  wrong.    This,  how- 
upon  sidewalk.    ^^^^^  ^j  course,  is  opcn  to  explanation.    The 
Vol.  1741a.. 
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fact,  however,  remains  that,  if  the  truck  left  the  public  traveled 
highway  and  came  upon  the  sidewalk  where  people  were  cgn- 
gregated,  and,  in  so  doing,  collided  with  one  rightfully  upon 
the  walk,  defendants  are,  prima  facie,  guilty  of  negligence, 
and  are  liable  for  the  injury,  unless  their  act  in  so  doing  is 
excused  by  reason  of  the  intervention  of  some  independent 
agency  over  which  they  had  no  control,  which,  operating  upon 
their  movement,  forced  them  without  fault  on  their  part,  into 
the  position  as  hereinbefore  explained.  See  Biepe  v.  EUing, 
89  Iowa  82,  90;  Carpenter  v.  Campbell  Automobile  Co.,  159 
Iowa  52.  When  the  substantive  fact  is  shown  that  the  defend- 
ants departed  from  the  line  of  travel  which  they  had  a  rig^t 
to  pursue,  and  suddenly,  without  warning,  came  upon  the 
sidewalk  where  plaintiff  was  standing,  it  then  became  their 
duty,  in  order  to  exculpate  themselves,  to  explain  and  justify 
their  conduct  in  so  doing. 

This  brings  us  to  a  consideration  of  one  of  the  errors 
assigned  by  the  plaintiff,  and  the  only  one  which  we  think 
justifies  any  consideration  at  our  hands.  The  court  in  its 
fourth  instruction  to  the  jury  said: 

*'And  if  you  find  from  the  evidence  that  the  motor  truck 
in  question  was  run  upon  the  sidewalk  upon  which  the  plain- 
tiff was  standing,  this  would  be  primarfacie  evidence,  and 
would  raise  the  presumption  that  the  defendants  were  negli- 
gent in  running  their  motor  truck  upon  the  sidewalk." 

This  instruction  is  in  accord  witb,  what  we  have  already 
said,  and  announces  a  correct  rule.  If  the  defendants  had 
desired  the  thought  to  be  amplified,  they  should  have  asked  an 
instruction  upon  that  point. 

We  have  read  the  record  in  this  case  wiHi  some  care,  and 
no  reversible  error  appears.  Many  questions  are  argued  which 
we  do  not  feel  called  upon  to  discuss  in  thb  case,  because, 
in  so  far  as  they  are  properly  presented,  they  have  been  so 
frequently  decided  by  this  court  that  any  further  discussion 
of  them  would  add  nothing  to  what  has  already  been  said. 

It  is,  however,  urged  that  the  plaintiff  was  guilty  of  con- 
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tributory  negligence.  We  dismiss  this  by  sa3dng  that  the  ques- 
tion was  one  for  the  jury,  and  the  jury  found  adversely  to 
defendants'  contention.  From  our  reading  of 
*•  SSib5S?y  *^®  record,  we  are  satisfied  that  the  plaintiff 
evfienS?**  neglected  no  duty  which  she  owed  to  herself 
for  her  own  protection ;  that,  when  she  retired 
to  the  sidewalk,  she  had  every  reason  to  suppose,  as  a  reason- 
ably prudent  person,  that  she  had  secured  a  place  free  from 
any  danger  from  contact  with  defendant's  automobile.  Under 
no  theory  of  this  case  could  she  be  expected  to  do  more  for 
her  safety  than  it  is  apparent,  from  this  record,  that  she  did, 
unless  it  should  be  held  that  reasonable  prudence  and  caution 
for  her  own  safety  required  her  to  hide  behind  the  lamp  post 
or  flee  for  safety  into  the  building. 

In  view  of  the  manner  in  which  this  case  has  been  pre- 
sented to  this  court,  we  desire  to  say  that  Section  53  of  the 
Rules  of  this  court  has  a  legitimate  purpose 
^'  ^Iff'a^igi.  among  the  Rules,  and  must  be  followed  if 
S?Sf  :*pi^^a-  counsel  would  have  this  court  review  errors 
^°*  alleged  to  have  been  committed  by  the  court 

below.  In  law  actions,  all  cases  are  triable  upon  error.  Rule 
53  provides  that: 

^'The  brief  (of  counsel)  shall  contain,  under  a  separate 
heading  of  each  error  relied  on,  separately  numbered  proposi- 
tions or  points,  stated  concisely,  and  without  argument  or 
elaboration,  together  with  the  authorities  relied  on  in  sup- 
port of  them  ...  no  alleged  error  or  point,  not  con- 
tained in  this  statement  of  points,  shall  be  raised  afterwards, 
either  by  reply  brief,  or  in  oral  or  printed  argument,  or  on 
petition  for  rehearing." 

In  this  case,  the  brief  of  counsel  presents  what  are  alleged 
to  be  16  errors  committed  by  the  court.  Commencing  with 
alleged  error  5,  the  assignment  is  in  substantially  the  follow- 
ing language : 

"The  court  erred  in  refusing  to  give  instructions  asked 
by  the  defendants,  and  so  on,  including  alleged  error  No.  11." 
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No  reason  is  given  for  reversing  the  ruling  on  error 
claimed,  nor  is  our  attention  called  to  anything  in  the  action 
of  the  court  claimed  to  constitute  error.  Then  oommendng 
with  alleged  error  No.  12,  the  brief  recites : 

'*The  court  erred  in  overruling  defendants'  objection  to 
questions  at  Page  24  of  abstract,  Line  7  and  9,"  etc.,  and  sub- 
stantially in  the  same  language  including  error  No.  15. 

Errors  1,  2,  3  and  4  are  the  only  errors  vaih  points  in 
which  any  reason  is  given  for  reversal,  or  any  statement  of 
what  the  claimed  error  consists.  We  cannot  and  do  not  con- 
sider errors  in  this  way,  without  any  statement  of  paints 
made.  This  rule  was  not  made  for  the  purpose  alone  of 
enabling  this  court  to  easily  and  readily  appreciate  and  under- 
stand the  errors  complained  of,  but  for  the  larger  reason  of 
enabling  counsel  on  the  other  side  to  know  what  points  are 
relied  upon,  and  what  is  urged  as  error  in  the  action  of  the 
court;  and  it  is  for  the  protection  of  counsel,  as  well  as  this 
court,  that  the  rule  is  promulgated  and  enforced. 

We  find  no  reversible  error  in  the  case,  and  the  cause  is 
Affirmed. 

Evans,  C.  J.,  Ladd  and  Saunger,  JJ.,  concur. 


A.  M.  Chbistenson,  Appellant,  v.  Board  op  Supervisors  of 
Hamilton  County  et  al.,  Appellees. 

DRAINS:  Assesanents— Ob JectlOD»— Degree  of  Certainty  Baqolred. 
1  Objections  before  the  board  of  supervisors  to  assessments  of 
benefits  for  drainage  improvements  are  required  to  be  speeifie 
only  to  the  extent  that  the  board  can  fairly  and  reasonably  under- 
stand therefrom,  when  construed  and  read  in  the  light  and  by 
the  aid  of  the  entire  drainage  record  before  the  board  pertaining 
thereto,  (a)  what  assessments  are  referred  to,  (b)  the  particular 
lands  affected  thereby,  and  (c)  the  nature  of  the  objection. 

PBINCIPLE  APPLIED:  A  landowner  had  four  40-  and  two 
20-acre  tracts.  Two  of  the  forties  constituted  one  tract,  the 
8  %  NW  %,  See.  14.  The  other  two  forties  and  the  two  twenties 
constituted  another  tract,  the  N  120  acres  of  NW  %,  See.  15. 
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In  the  drainage  proceedings,  the  six  tracts  were  described  sepa- 
rately hy  governmental  descriptions.  To  a  proposed  assessment, 
the  owner  filed  objections,  describing  the  land  just  as  the  officers 
described  it  in  making  up  the  drainage  fecord.  This  proposed 
assessment  was  set  aside,  and  another  one  duly  had.  To  thi:i 
last  assessment,  the  owner  again  filed  objections,  without  usin<? 
amy  governmental  descriptions.  He  assumed,  manifestly,  that  the 
board  already  understood  the  matter.  He  referred  to  his  "t'ighty" 
and  stated  wherein  and  how  it  was  assessed  out  of  proportion  to 
other  abutting  ^'forties''  owned  by  named  owners,  but  without 
other  descriptions.  The  rest  of  his  land,  he  referred  to  as  "the 
121  acres  in  the  northwest  corner  of  Sec.  15/'  with  a  statement 
of  the  great  depth  of  blue  clay  covering  the  tile  and  its  conse- 
quent failure  to  drain  said  tract  without  lateral  tiling  by  him. 
Held,  the  latter  objections  were  sufficiently  specific  when  construed 
in  the  light  of  the  former  speoifio  deaoriptiona  employed  by  the 
objector. 

DRAINS:      AniMMHmifmta— Appeal— Who   May  Maintain— Vendor  of 
2    Land.    One  who  has  sold  land  and  agreed  with  his  vendee  to  pay 
a  proposed  drainage  assessment  thereon  may  maintain  an  appeal 
to  the  district  court  from  the  adverse  order  of  the  board  of  super- 
visors overruling  his  objections  to  the  proposed  assessment. 

Appeal  from  Hamilton  District  Court, — R.  M.  Wright,  Judge. 

Tuesday,  March  14, 1916. 

Appeal  from  an  assessment  of  benefits  against  the  plain- 
tiff in  a  drainage  proceeding.  In  the  district  court,  the  plain- 
tiff filed  a  petition,  as  provided  by  statute.  The  defendants 
demurred  to  the  petition,  and  their  demurrer  was  sustained. 
Six  days  later,  the  court  entered  the  default  of  plaintiff  for 
want  of  pleading,  and  dismissed  bis  petition  and  entered  judg- 
ment for  costs.  Thereafter,  the  plaintiff  moved  to  set  aside  the 
default  and  judgment.  His  motion  being  denied,  he  has 
appealed  from  all  the  adverse  orders  of  the  court. — Reversed 
and  Remanded. 

Wesley  Martin  and  R.  0.  Remley,  for  appellant. 

P.  C.  Chase  and  J.  M.  Blake,  for  appellees. 

Evans,  C.  J. — I.  It  appears  from  the  record  before  us 
thiit,  at  the  time  of  the  institution  of  the  drainage  proceedings 
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involved  herein,  the  plaintiff  was  the  owner  of  two  certain 
bodies  of  land  included  in  the  drainage  dis- 

^'  SSSSIenuYob-  t^i«^-  '^^^  ^di^  ^f  l^d  <5^  ^  briefly 
if ci?Siiiti??r  described  as  the  S  y2  of  the  NW  14  of  Section 
^^  14  in  a  certain  township,  and  the  north  120 

acres  of  the  NW  l^  of  Section  15  in  the  same  township.  These 
tracts  would  necessarily  appear  in  a  plat  or  map  of  the  dis- 
trict as  indicated  herein. 

The  land  of  the  plaintiff  was  described  in  the  drainage 
proceedings  and  in  plaintiff's  petition  in  six  separate  descrip- 
tions, four  of  such  descriptions  comprising  a  subdivision  of 
40  acres  each,  and  two  of  them,  a  subdivision  of  20  acres  each. 
Plaintiff's  petition  set  forth  a  copy  of  his  objections  before 
the  board  of  supervisors.  One  of  the  principal  grounds  of 
the  demurrer  went  to  the  alleged  insuflSciency  of  the  descrip- 
tion contained  in  such  objections  1)ef ore  the  board.  Such  objec- 
tions contained  the  following: 

"1.  That  the  assessment  as  levied  by  the  said  appraisers 
for  the  A.  M.  Christenson  eighty  and  the  Eatrina  Ejiutson 
forty  to  the  south,  adjoining,  and  the  Osmund  Tungesvik 
eighty  to  the  north,  adjoining,  are  unjust  and  unfair  and  not 
in  reasonable  proportion,  in  that  A.  M.  Christenson  is  assessed 
$802.80  for  his  west  forty,  which  has  a  small  swamp  back  of 
the  house,  with  benefits  of  about  ten  acres'  increased  cultiva- 
tion, and  Eatrina  Enutson  is  assessed  only  $219.60  for  an 
outlet  and  benefits  for  their  west  forty  on  a  basis  of  twenty 
acres'  benefits,  whereas  they  receive  about  thirty  acres'  bene- 
fits. And  also  that  Enutson 's  northwest  forty  has  some  seven 
dips  or  sloughs  which  are  uncultivatable,  and  which  will  be 
benefited  so  as  to  make  them  able  to  be  cultivated.  And 
Osmund  Tungesvik  is  assessed  only  $350.10  on  his  west  forty, 
whereas  he  is  benefited  by  having  the  swamp  which  is  situated 
in  front  of  his  house  and  between  it  and  the  road,  drained; 
that  because  of  this  situation  and  the  location  of  the  swamp 
as  compared  to  his  house,  that  he  received  greater  benefits." 

The  sufficiency  of  this  objection  was  assailed  by  the 
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demurrer  as  being  too  indefinite  to  direct  the  attention  of 
the  board  of  supervisors  to  any  particular  land  or  to  any  par- 
ticular grievance. 

This  paragraph  of  the  objection  should  be  read  and  con- 
strued in  the  light  of  the  entire  record  then  before  the  board 
of  supervisors.  These  particular  objections  were  filed  by  the 
plaintiff  before  the  board  of  supervisors  on  December  15, 1913. 
and  the  same  were  acted  upon  by  the  board  on  January  2, 
1914.  The  record  of  proceedings  before  the  board,  however, 
disclosed  at  that  time  that  the  plaintiff  had  previously 
appeared  and  filed  objections  to  certain  proposed  assessments 
in  the  same  district,  which  were  heard  on  April  21,  1913. 
These  objections  included  specific  descriptions  of  plaintiff's 
lands  separated  into  six  subdivisions,  to  correspond  with  the 
descriptions  contained  in  the  proposed  assessments.  Upon 
such  objections  and  others,  the  report  of  the  commissioners 
then  under  consideration  was  rejected  and  set  aside.  New 
commissioners  were  appointed  and  a  new  date  fixed  for  a 
report  and  a  hearing  thereon.  The  plaintiff  again  appeared 
and  renewed  his  objections,  but  without  repeating  the  specific 
descriptions  of  his  property  which  were  contained  in  his  first 
objections. 

It  will  be  noted  that  there  is  nothing  in  the  descriptions 
assailed  by  the  demurrer  which  is  contradictory  to  or  incon- 
sistent with  a  specific  description  of  the  land  in  40-acre  tracts 
or  20-acre  tracts.  Reading  the  description  and  complaint  of 
plaintiff  in  the  light  of  the  record  of  the  proceedings  of  such 
drainage  district  then  before  the  board  of  supervisors,  was  it 
reasonably  sufiicient  to  direct  the  attention  of  the  board  to  the 
particular  assessments  and  to  the  particular  lands  of  plaintiff 
affected  thereby? 

Since  this  case  was  heard  in  the  district  court,  we  have 
had  occasion  to  consider  the  question  here  involved,  that  is  to 
say,  the  degree  of  particularity  which  is  essential  to  the  valid- 
ity of  the  objections  before  the  board  of  supervisors  in  such 
a  case.    Flood  v.  Board  of  Svpervisors,  173  Iowa  224.    We 
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held,  in  effect,  in  that  ease  that  particularity  and  specification 
of  complaints  should  not  be  emphasized  if,  from  the  objections 
filed,  the  board  of  supervisors  could  fairly  understand  what 
was  claimed  by  the  objectors.  Such  also  was  our  holding  in 
Lightner  v.  Oreene  County,  156  Iowa  398,  and  Chicago,  M.  dk 
St,  P.  R.  Co.  V.  Monona  County,  144  Iowa  171.  The  reasons 
for  such  holding  are  discussed  in  the  cited  cases,  and  we  need 
not  repeat  them.  We  feel  constrained  to  hold,  therefore,  that 
the  objections  made  were  sufficient  in  form  at  this  point  to 
enable  the  board  of  supervisors,  in  the  light  of  their  own 
record  in  such  proceedings,  to  understand  what  assessments 
were  complained  of  and  what  particular  subdivisions  were 
involved.  We  think,  therefore,  that  it  was  permissible  for  the 
complainant  to  show,  if  he  could,  under  such  objections,  that 
the  assessment  on  the  west  forty  of  his  ** eighty"  was  in  excess 
of  benefits,  or  that  it  was  inequitable  as  compared  with  other 
assessments  in  the  district.  The  "eighty"  should  be  con- 
strued to  comprise  the  two  adjoining  40-acre  tracts  contained 
in  Section  14. 

II.  As  to  the  land  in  Section  15,  the  plaintiff  filed  before 
the  board  of  supervisors  the  following  objections,  at  the  second 
hearing: 

"(5)  That  the  assessment  against  the  121  acres  in  the 
northwest  comer  of  Section  15  in  Scott  Township  is  unjust 
and  unfair  for  the  following  reasons :  That  the  ditch  as  it  runs 
through  the  lands  of  this  objector  is  from  ten  to  twelve  feet 
deep,  and  that  the  lower  three  to  five  feet  of  said  ditch  is  blue 
clay,  so  that  about  three  feet  of  this  blue  clay  covers  the  tile  in 
said  ditch.  And  because  of  this  fact  the  water  ¥q11  not  soak 
through  and  into  the  tile  readily,  but  that  lateral  tile  will 
have  to  be  put  in  before  this  petitioner  can  get  the  benefits  of 
the  ditch.  Wherefore  this  objector  asks  that  the  assessments 
against  his  land  herein  mentioned  be  lowered  to  a  just  and 
reasonable  basis." 

What  we  have  already  S|aid  in  the  foregoing  division  has 
considerable  application  here,  although  this  objection  is  even 
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more  indefinite  than  the  first.  As  before  said,  in  the  light 
of  the  record  before  the  board,  we  think  this  was  sufficient  to 
point  out  plaintiff's  land  in  Section  15,  which  had  been  fully 
described  by  him  in  previous  objections.  We  think,  also, 
that  the  objection  here  specified  was  sufficiently  specific  to 
authorize  the  plaintiff  to  show,  if  he  could,  that  the  assessment 
was  in  excess  of  benefits  received,  and  that  it  was,  in  that 
respect,  ''unjust  and  unfair." 

III.  It  appears  from  the  record  of  proceedings  before  the 
board  of  supervisors  that,  by  the  second  report  of  the  oomnus- 
sioners,  the  lands  in  Section  15  formerly  assessed  to  the  plain- 
tiff were  now  assessed  to  one  Braland.  It  also 
^*  MMmSiuf ap-  appears  from  plaintiff's  petition  that  such 
SSSntain^  ven-  ^^^^  ^^  formerly  owned  by  him,  and  that  he 
dor  of  land.  ^^  under  contract  with  Braland  to  pay  what- 
ever assessments  should  be  made  against  it.  There  is  no  direct . 
allegation  that  he  had  sold  the  land  to  Braland,  but  such  is  the 
inference  from  the  allegations  made.  One  question  raised 
by  the  demurrer  was  whether  Christenson  had  any  such  inter- 
est in  such  assessments  as  to  entitle  him  to  appeal  from  the 
adverse  order  of  the  board  of  supervisors.  Since  the  hearing 
of  this  case  in  the  district  court,  we  have  passed  on  an  ana- 
logous question  in  a  railway  condemnation  proceeding,  and 
have  held  that  either  the  purchaser  or  seller  of  real  estate, 
becoming  such  pending  such  proceeding,  may  be  a  parly 
aggrieved  and,  as  such,  entitled  to  appeal  to  the  district  court 
Wolfe  V.  Iowa  Railway  &  Light  Co.,  173  Iowa  277.  Follow- 
ing the  holding  in  that  case,  we  think  it  was  competent  for 
Christenson  to  show  that  he  had  sold  the  lands  to  Braland 
pending  the  proceedings,  and  that  he  had  bound  himself  to 
pay  the  assessments,  and  that  he  thereby  became  a  party  in 
interest  and  was  entitled  to  challenge  the  assessments  and  to 
appeal  from  the  action  of  the  board  if  aggrieved  thereby.  Some 
other  questions  are  involved  in  the  appeal,  but  in  view  of  these 
conclusions,  we  need  not  consider  them.  In  view  of  these  con- 
elusions,  the  order  of  the  district  court  must  be  reversed  and 


Digitized  by  VjOOQ IC 


Mar;  1916]  Edmond  v.  Gretten.  731 

a    hearing    upon    the    objections    ordered. — Reversed    and 
Remanded. 

Deemeb,  Weaver  and  Preston,  JJ.,  concur. 


H.  A.  A.  Edmond,  Plaintiff,  v.  E.  C.  Gbbtten,  Sheriff, 
Defendant. 

CRIMINAL  LAW:  Judgment-^olnt  Judgment.  A  Judgment  "that 
the  defendants,  H.  E.  and  B.  E.  each  pay  a  fine  in  the  sum  of 
$300  and  costs  and  in  default  of  payment  of  the  said  fine  and 
costs  that  the  defendants,  and  each  of  them,  be  committed 
•  .  .  until  said  fine  and  costs  are  paid,  but  not  to  exceed  90 
days,^'  does  not  provide  a  joint  x>enalt7 — does  not  provide  that, 
unless  each  pays  the  fine  assessed  against  him,  both  must  suf- 
fer the  penalty  of  imprisonment. 

Original  Application  in  Habeas  Corpus. 

Tuesday,  March  14,  1916. 

This  is  an  original  application  presented  by  the  petitioner 
to  the  Hon.  Silas  M.  Weaver,  a  judge  of  this  court,  and  by 
him  referred  to  the  court. — Writ  denied, 

8oL  L.  Long  and  22.  and  P.  O.  Ryan,  for  plaintiff. 

Fred  E.  Ha/nsen,  County  Attorney,  George  Cosson,  Attor- 
ney General,  and  John  Fletcher,  Assistant  Attorney  General, 
for  defendant. 

Salinger,  J. — ^Petitioner  claims  that  he  is  threatened  with 
imprisonment,  which  he  asserts  is  unlawful  because  the  judg- 
ment of  conviction  is  one  entered  jointly  against  him  and  a 
codefendant  with  whom  petitioner  was  jointly 
CRiMiNAi.ukw:  tried,  and  is,  therefore,  void.    As  there  is  no 
Joint  judffinenL   dispute  that  no  joint  judgment  of  conviction 
is  permissible  (State  v.  McAninck,  172  Iowa 
96;  State  v.  Hunter,  33  Iowa  361),  as  it  cannot  be  disputed 
that  an  attempt  to  enforce  a  judgment  of  conviction  which  is 
without  jurisdiction  may  be  reviewed  on  habeas  corpus,  and 
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as  there  is  no  occasion  to  decide  whether  such  joint  judgment 
is  beyond  the  jurisdiction  unless  it  be  the  fact  that  a  joint 
judgment  was  entered,  it  would  seem  that  the  inquiry  nar- 
rows to  the  single  question  whether  the  judgment  entered  in 
this  case  is  joint.  Petitioner  has  done  little  beyond  demon- 
strating what  we  have  conceded.  On  the  vital  point,  we  are 
favored  with  no  citation  of  authority,  and  the  entire  argu- 
ment for  the  petitioner  consists  of  somewhat  strained  reason- 
ing why  the  judgment  entered  should  be  interpreted  to  be  a 
joint  judgment. 

The  judgment  is  '4hat  the  defendants  H.  A.  A.  Edmond 
and  Bertha  Edmond  each  pay  a  fine  in  the  sum  of  $300  and  the 
costs  of  prosecution,  and  in  default  of  pa3rment  of  the  said  fine 
and  costs  that  the  defendants,  and  each  of  them,  be  committed 
.  .  .  until  said  fine  and  costs  are  paid,  but  not  to  exceed 
ninety  days."  it  is  conceded  that  ''the  fines  are  assessed 
separately  against  Bertha  Edmond  and  plaintiff,"  and  the 
exact  complaint  is  that  ''the  penalty  is  joint,  and  unless  each 
pays  the  fine  assessed  against  him  or  her,  both  must  suffer  the 
penalty  of  imprisonment."  Starting,  then,  with  the  premise 
that  each  defendant  was  fined  as  an  individual,  it  would  seem 
to  follow  that  the  further  order  that,  on  default  of  payment 
of  "said  fine,"  each  be  committed  "until  said  fine  is  paid," 
refers  to  the  fine  which  it  is  conceded  was  imposed,  a  fine  upon 
each  as  an  individual,  and  that  it  creates  an  individual  pen- 
alty for  failing  to  pay  an  individual  fine.  To  hold  that  both 
are  to  be  detained  until  each  of  the  two  fines  is  paid,  is  to  dis- 
regard that  the  detention  is  to  be  until  "said  fine"  is  paid; 
that  "said  fine"  has  a  clear  antecedent  to  refer  to,  to  wit, 
the  only  fine  that  was  imposed — a  separate  fine — and  that  it 
would  be  utterly  unreasonable  and  strained  to  disregard  the 
express  reference  to  the  only  fine  imposed  and  to  [Substitute 
therefor  one  that  never  was  assessed.  No  torturing  of  Eng- 
lish can  avoid  the  deduction  that,  where  a  writing  fines  two, 
separately,  and  the  same  writing  specifies  a  penalty  in  aid  of 
collecting  of  "said  fine,"  the  separate  fine  declared  in  the 
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writing,  and  none  other,  is  referred  to.  To  hold  that  the 
liberation  of  each  depends  upon  the  payment  of  the  fine 
imposed  upon  the  other  is  to  construe  into  the  judgment  of 
conviction  a  requirement  that  one  must  pay  a  fine  which,  as  it 
was  imposed  upon  another,  is  not  one  imposed  on  him.  That 
the  judgment  was  not  intended  to  be  joint  is  fortified  by  the 
fact  that  the  fine  assessed  upon  each  just  equals  the  amount 
of  time  for  which  one  may  be  incarcerated  on  account  of  the 
failure  to  pay  a  $300  fine.  On  the  reasoning  of  plaintiff,  the 
judgment  orders  a  release  after  90  days  for  failure  to  pay 
fines  aggregating  $600.  If  the  penalty  is  joint,  the  time  should 
have  been  fixed  at  just  twice  90  days.  On  this  reasoning,  it 
would  require  the  payment  of  $600  to  release  both  defend- 
ants ;  but  if  nothing  is  paid,  both  must  be  released  when  they 
have  been  detained  for  the  number  of  days  that  govern  as  to 
a  $300  fine. 

Had  the  judgment  ordered,  in  terms,  that  H.  A.  A. 
Edmond  be  committed  until  the  fine  of  $300  imposed  on  him, 
and  costs,  were  paid,  and  then  made  the  same  order  as  to 
Bertha  Edmond,  this  application  would  probably  not  have 
been  made.  The  essence  of  it  seems  to  be  a  claim  that,  where 
needless  repetitions  are  avoided,  language  which  is  susceptible 
to  reasonable  interpretation  without  such  repetitions  shall  be 
construed  into  working  a  manifest  absurdity  and  injustice. 

While  the  sentence  against  each  must  be  separate,  it  does 
not  follow  that  two  distinct  judgments  must  be  written  up. 
It  is  immaterial  that  the  sentences  appear  in  the  same  judg- 
ment, if  they  are  separately  passed  upon  each  of  the  prison- 
ers.   Staie  V.  Hollenscheit,  61  Mo.  302,  303. 

In  our  opinion,  the  petitioner  should  be  remanded  to  the 
custody  of  the  defendant  in  order  that  the  warrant  of  com- 
mitment now  in  his  hands  may  be  executed  in  conformity  to 
its  terms,  and  it  is  so  ordered. 

Writ  denied  and  petition  dismissed, 

Evans,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 
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Nellie  Leonard,  Appellee,  v.  Raymond  F.  Leonard, 
Appellant. 

nnrOBOB:    Deaertloii— what  CkmstitntM  DesertloiL    The  act  of  one 

1  spooie  in  leaving  the  other  does  not  amount  to  ''desertion/' 
within  the  meaning  of  the  divorce  statutes,  if  the  leaving  was  for 
eauses  jnrhieh  would  have  justified  a  divorce  to  the  one  leaving. 

HfTSBAKD   Ain>   WIFE:      Separate   Mklntenaace — Suflleisncy   of 

2  Ofconds.  Separate  maintenance  may  not  be  granted  except  for 
causes  which  would  justify  a  decree  of  divorce. 

KVOBOE:     Adultery— Evidence    ftnfWdenfty.     Evidence    reviewed, 

3  and  held  insufficient  to  establish  the  charge  of  adultery. 

HUSBAND  Ain>  WIFE:     Separate  BCalntenance— Erldenoe— SoA- 

4  dency.  Evidence  reviewed,  and  held  to  justify  a  decree  for 
separate  maintenance. 

DIVOBCIi:     Ooiroboration— Degree  Required.     No  divorce  can  be 

5  granted  on  the  testimony  of  the  plaintiff  alone,  yet  the  corrobora- 
tion required  may  be  circumstantial  or  direct,  and  need  not  go 
to  every  point  or  touch  every  element  of  the  marital  offense 
charged.     (Sec.  3173,  Code,  1897.) 

Appeal  from  Winneshiek  District  Court. — ^A.  N.  Hobson, 

Judge. 

Tuesday,  March  14,  1916. 

Action  for  separate  maintenance,  in  which  there  was  a 
cross-petition,  praying  for  a  divorce.  The  cross-petition  was 
dismissed,  and  decree  awarding  separate  maintenance  entered. 
The  defendant  appeals. — Afflrmed, 

Parnell  Shea  and  E.  R.  Acres,  for  appellant. 

Clary  dk  Condon  and  E.  W,  Cutting,  for  appellee. 
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Ladd,  J. — I.  The  parties  were  married  September  14, 
1904.  They  lived  together  in  Saint  Paul,  Minnesota,  until  Jan- 
uary Ist  following,  and  then  moved  to  Devil's  Lake,  North 
Dakota.  After  remaining  there  two  months, 
^'  S^on?w1St  ^^^y  returned  to  Lawler,  Iowa,  where  her 
SSfSSil'^  ^^  parents  resided.  After  working  there  a  short 
time,  he  went  to  Chicago,  where  he  pursued 
a  course  of  study  in  veterinary  science,  and  began  the  practice 
thereof  at  Decorah  in  1909.  There  they  lived  until  the  latter 
part  of  March  or  fore  part  of  April,  1911,  when  she,  with  their 
boy  and  girl,  eight  and  two  years  old  respectively,  returned 
to  her  parents  at  Lawler.  This  suit  was  begun  April  10, 1911, 
but  not  heard  until  February,  1915.  The  petition  alleged  cruel 
and  inhuman  treatment  and  adultery  as  grounds  for  divorce, 
but  later  prayed  for  separate  maintenance  only.  On  Septem- 
ber 30, 1913,  the  defendant  filed  a  cross-petition  demanding  a 
divorce  on  the  ground  of  desertion.  The  allegations  of  these 
pleadings  were  put  in  issue,  and  only  two  are  presented 
thereby:  (1)  Whether,  prior  to  the  departure  of  his  wife, 
defendant  was  guilty  of  cruel  and  inhuman  treatment,  or  (2) 
whether  defendant  was  guilty  of  adultery;  for,  if  plaintiff 
had  not  good  cause  for  leaving  defendant,  she  must  be  held 
to  have  deserted  him,  and  the  necessary  period  of  two  years 
had  elapsed.  If  she  had  good  cause  for  so  doing,  leaving  him 
was  not  desertion.  DooUttle  v,  Daolittle,  78  Iowa  691 ;  Kupka 
V.  Kupka,  132  Iowa  191. 

On  the  other  hand,  to  justify  a  decree  of  separate  main- 
tenance, the  plaintiff  must  have  had  good  cause — that  is,  one 
which  would  have  constituted  a  ground  for 
^'  TOi^ilpatSte    divorce— for  leaving  him.    Shors  v.  Shors,  133 
SifflciSI???f'      Iowa  22.    As  said  then,  to  defeat  the  cross- 
grounda.  petition  and  to  maintain  the  suit  for  separate 

maintenance,  there  must  have  been  such  wrong  on  defendant's 
part  as  would  have  sustained  a  decree  of  divorce  against  him. 
II.    The  evidence  was  insufiScient  to  establish  the  charge 
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of  adultery.     Though  defendant,  in  an  automobile,  rode  to 

Preston,  Minnesota,  with  an  unmarried  woman,  and  entered 

her  name  and  his  in  the  register  at  a  hotel 

'  tei^f evidence':  where  they  had  dinner,  this  was  satisfactorily 

•ufflciency. 

explained  by  his  testimony  that  her  father  had 
employed  him  to  treat  a  neighbor's  cow,  and  that  she  had 
accompanied  him  to  explain  the  matter  and  assist  in  locating 
such  neighbor,  who  had  moved  to  Preston  since  the  services 
were  rendered.    If  he  did  ask  this  woman  to  accompany  him 
to  a  show,  which  he  denied,  she  did  not  do  so.    No  undue 
intimacy  appears  to  have  existed  between  them.     The  wife 
did  find  in  his  pocket  an  envelope  postmarked  Minneapolis, 
containing  a  letter  in  a  woman's  handwriting,  signed  by 
initials  and  addressed  **My  Dear  Doc,"  in  which  the  writer 
feared  that  another  might  lose  out,  and  inquired  what  they 
would  do  without  the  keys  to  the  courthouse  and  saying  that 
when  she  was  in  need  of  money  she  would  let  him  know,  and 
asking  him  to  come  to  Minneapolis  whenever  he  could.    His 
explanation  that  another  person  had  given  him  the  letter,  to 
whom  he  returned  it  after  procuring  it  from  his  wife,  was  not 
at  all  satisfactory ;  but  all  this  fell  short  of  proof  of  guilt.    It 
raises  only  a  suspicion  of  wrongdoing.     There  was  another 
suspicious  circumstance,  and  that  was  the  refusal  of  the  phy- 
sician who  attended  her  shortly  before  her  departure  to  say 
what  ailed  her.    As  inquiry  was  made  by  the  patient,  no  reason 
appears  for  not  exacting  an  answer.     These  suspicious  cir- 
cumstances were  insufficient  to  establish  the  charge  of  adultery. 
III.    Upon  examination  of  the  entire  record,  however,  we 
are  inclined  to  concur  with  the  trial  court  in  its  finding  that 
the  defendant  had  been  guilty  of  cruel  and  inhuman  treatment. 
His  wife  was  frail  in  body,  weighing  but  90 
*•  wSSfl^^parote    pouiids*  and  had  had  two  miscarriages,  besides 
2wdenc"*7uA-   bearing  the  two  children.    He  was  above  the 
ciency.  average  in  size,  weighing  about  165  pounds. 

Aside  from  his  denial,  her  testimony  that  his  conduct  towards 
her  was  *'ugly  and  disagreeable,''  corroborated  by  witness 
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called  by  defendant,  was  undisputed.    She  testified  that  he 

frequently  cursed  her  and  called  her  Q d bastard; 

that  he  often  struck  her  during  the  last  year  that  they  were 
living  together ;  that,  towards  the  last,  he  had  said  to  her  that 
he  was  tired  of  living  with  her  and  wanted  her  to  get  a  divorce, 
and  that,  if  she  didn't  get  one  soon,  she  would  be  carried  out 
in  a  box ;  that  during  the  last  six  months  he  had  threatened 
bodily  injury;  that,  shortly  before  she  left,  he  stru<jk  her  in 
the  presence  of  Mrs.  Marshall,  and  he  was  very  angry;  that 
she  was  in  ill  health  at  the  time ;  that  he  struck  her  across  the 
mouth  in  the  presence  of  Miss  Koch  in  1910,  cutting  her  lip  so 
that  her  mouth  bled;  that  his  behavior  grew  worse  and  that 
he  threatened  to  kill  her ;  that  she  became  very  nervous,  and 
she  believed  that  she  could  not  continue  to  live  with  him  with 
safety.  Her  testimony  as  to  being  struck  by  him  in  the  pres- 
ence of  Mrs.  Marshall  and  Miss  Koch  was  corroborated  by 
them.  His  testimony  that  she  had  struck  him  and  that  she 
gave  way  to  her  temper  at  times  is  utterly  without  corrobora- 
tion, and  the  suggestion  of  excessive  jealousy  is  supported 
only  by  proof  of  a  sarcastic  remark  and  discharging  a  couple  of 
lady  boarders.  No  sufQcient  excuse  for  striking  his  wife  when 
in  ill  health  was  adduced.  Indeed,  she  appears  to  have  been 
blameless,  and  to  have  contributed  largely  to  their  expenses 
by  keeping  boarders.  Her  testimony  that  she  was  in  poor 
health  at  the  time  of  separation  was  somewhat  confirmed  by 
her  physician.  Moreover,  his  utter  lack  of  consideration  for 
her  is  demonstrated  by  his  subsequent  conduct.  He  never 
requested  her,  after  she  left  Decorah,  to  return.  After  she 
took  up  her  home  at  Lawler,  and  since  being  ordered  in  Feb- 
ruary, 1912,  to  pay  $140  as  alimony  and  the  additional  sum  of 
$150  in  September,  1913,  he  has  paid  but  $75  for  her  sup- 
port, and  rehiembered  the  boy  with  a  cap  and  overcoat  only, 
and  the  girl  with  a  watch,  bracelet,  doll,  and  $10.  He  has 
been  at  Lawler  several  times  during  the  three  and  one-half 
years  between  the  beginning  of  the  suit  and  the  trial,  but 
Vol.  1741a.— 47 
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without  calling  on  her  or  the  children.  His  excuse  for  such 
neglect  is  that,  owing  to  trouble  before  she  left,  he  was  put 
under  bonds  to  keep  the  peace;  but,  as  he  was  discharged 
therefrom  in  April,  1912,  even  this  was  not  in  the  way,  dur- 
ing the  years  following.  That  the  testimony  of  plaintiff,  if 
sufficiently  corroborated,  established  the  charge  of  cruelty 
cannot  well  be  doubted. 

Section  3173,  Code,  1897,  declares  that  "no  divorce  shall 
be  granted  on  the  testimony  of  the  plaintiff  alone. ' '    The  man- 
ifest object  of  this  requirement  is  to  prevent  collusion.    To 
that  end,  evidence  other  than  that  of  eom- 

6.  I>ivoRCi:cor-         ,    .    ^       ..,  .  .       ,.  ,  ,.       .     .       , 

roboration :  de-  plauit.  Cither  Circumstantial  or  direct,  tend- 

sree  required.       ,  ' 

ing  to  establish  the  ground  charged  for  obtain- 
ing the  divorce,  must  have  been  adduced.  It  was  not  neces- 
sary that  it  be  sufficient  to  sustain  the  decree.  Nor  was  it 
essential  that  the  plaintiff's  testimony  be  corroborated  at 
every  point  or  that  it  touch  every  element  or  ingredient  of  the 
marital  offense  alleged  in  the  petition.  Otherwise,  the  statute 
would  work  the  defeat,  rather  than  operate  as  a  shield  in  the 
administration  of  justice.  The  very  nature  of  the  relation 
ordinarily  precludes  publicity,  and  often  the  most  serious  of 
marital  offenses  are  committed  in  the  privacy  of  the  home, 
with  no  person  other  than  the  offending  spouse  and  the  victim 
of  his  wrong  present.  In  Clapton  v.  Clapton,  11  N.  D.  212 
(91  N.  W.  46),  it  was  held  that,  where  the  whole  case  precludes 
possibility  of  collusion,  the  corroboration  need  be  very  slight ; 
and  in  Tutth  v.  Tuttle,  21  N.  D.  503  (131  N.  W.  460),  that, 
"even  though  the  corroboration  is  slight,  if  the  acts  testified  to 
by  her  which  are  corroborated,  tend  to  show  a  cause  for 
divorce,  and  the  other  acts  are  in  harmony  with  those  of  which 
there  is  corroboration — ^that  is,  of  a  nature  which  the  cor- 
roborated acts  show  he  possessed  the  disposition  to  commit — 
it  may  with  much  reason  be  contended  that  all  such  acts  are 
corroborated."  In  Andrews  v.  Andrews,  120  Cal.  184,  186 
(52  Pac.  298),  the  court  laid  down  the  rule  that,  "where  the 
cruelty  consists  of  successive  acts  of  ill  treatment,  it  is  not 
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necessary  that  there  should  be  direct  testimony  of  other  wit- 
nesses to  every  act  sworn  to  by  the  plaintiff.  It  is  sufficient 
corroboration  if  a  considerable  number  of  important  and  mate- 
rial facts  are  so  testified  to  by  other  witnesses,  or  there  is  other 
evidence,  circumstantial  or  direct,  which  strongly  tends  to 
strengthen  and  confirm  the  statements  of  the  plaintiff."  In 
Clark  V.  Clark,  86  Minn.  249  (90  N.  W.  390),  the  court,  speak- 
ing through  Brown,  J.,  says  that  '^such  evidence  must  tend 
in  some  degree  to  establish  the  fact  sought  to  be  proved,  but 
need  not  be  sufficiently  weighty,  standing  alone,  to  constitute 
complete  proof  of  the  fact.  The  rule  does  not  require  that 
there  shall  be  express  corroboration  of  every  item  of  evidence 
introduced  to  establish  the  fact  contended  for.  It  is  sufficient 
if  it  tends,  in  a  general  way,  in  that  direction. ''  See  extended 
note  in  Tuttle  v.  Tuttle,  Ann.  Cas.  (1913  B)  1.  Plaintiff's 
story  of  the  defendant's  ill  treatment  and  personal  violence 
was  corroborated  by  the  testimony  of  the  two  witnesses ;  and 
his  subsequent  indifference  concerning  her  welfare  and  that 
of  the  children,  in  connection  with  the  letter  found  in  his 
pocket,  and  his  attention  to  the  farmer's  daughter,  tended  to 
corroborate  her  testimony  of  his  insistence  that  she  leave  him 
and  obtain  a  divorce.  Even  though  the  bodily  injuries  inflicted 
by  him  may  not  alone  have  been  sufficient  to  establish  cruelty, 
certainly  this,  in  connection  with  his  other  acts,  and  especially 
his  insistency  that  she  leave  him,  might  well  have  produced 
grievous  mental  suffering,  such  as  would  have  been  likely  to 
impair  her  health  and  thereby  endanger  her  life.  We  are  not 
inclined  to  interfere  with  the  decree  entered  by  the  district 
court. — Affirmed. 

Evans,  C.  J.,  Qaynob  and  Salingbb,  JJ.,  concur. 
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Maggie  L.  Scott,  Appellant,  v.  Charles  A.  Scott,  Appellee. 

DIVOBCE:     Custody   of  CbUdxon— Modlficatioii   of  Docioe— Wben 

1  Anthoziced.  That  part  of  a  decree  of  divorce  awarding  to  one 
of  the  parties  the  custody  of  a  child  is  a  final  and  conclusive 
adjudication  that  at  that  time  such  party  is  the  better  suited  to 
have  such  custody,  and  thereafter  no  order  modifying  such  cus- 
tody is  authorized,  except  on  a  showing  of  a  material  change  in 
the  circumstances  and  situation  of  the  parties. 

JUDGMENT:     Opening  or  Vacating-- Paodng  of  Term— Kotiee  ef 

2  Proceeding  to  Vacate.  Power  to  set  aside  final  judgmento 
after  the  term  at  wh4oh  rendered  must  be  exercised  strictly  in  ac- 
cordance with  statutory  regulation.  (Sees.  4001-4099,  Code,  1897.) 
Notice  of  the  proceeding  to  set  aside  is  jurisdictionaL 

ATTORNEY  AND  CLIENT:    Anthorlty— When  Terminated.    The  an- 

3  thority  of  an  attorney  to  prosecute  an  action  terminates  with 
judgment,  unless  something  consequent  thereof  is  to  be  done 
to  render  the  judgment  or  the  fruits  thereof  effective  or  avail- 
able.   So  held  on  the  entry  of  a  decree  of  divorce. 

DIVOBOE:     Petition— Necesaary  Allegations— Besidence—Dwiiiner. 

4  A  petition  for  divorce  is  demurrable  which  contains  no  allega- 
tion with  reference  to  the  residence  of  the  defendant  and  none 
with  reference  to  the  residence  of  the  plaintiff,  except  to  allege 
that  plaintiff  is  a  resident  of  "Council  Bluffs,  Iowa."  (Sec 
3172,  Code,  1897.) 

DIVOBOE:    Jurisdiction— Besidence  of  Parties— Special  Appeaxanee. 

5  A  court  having,  by  statute  (Sec.  3171,  Code,  1897),  jurisdiction 
of  the  subject-matter  of  a  divorce,  and  having  acquired  juris- 
diction over  the  person  of  the  defendant  by  service  of  the 
original  notice  on  the  defendant  within  the  county,  has  full 
jurisdiction  to  pass  on  the  issue,  raised  by  a  special  appearance, 
whether  the  residence  of  the  parties  is  such  that  the  court  might 
entertain  the  suit  on  the  merits.    (See.  3541,  Code  Supp.,  1913.) 

DIVOBOE:     Jtarisdlctionr-Besidence  of  Parties— Adjndicatioii—Ool- 

6  lateral  Attack.  He  who  demands  of  and  receives  f ropi  the  court 
an  adjudication  on  the  issue  whether  the  residence  of  the  parties 
to  a  divorce  proceeding  is  such  as  to  confer  jurisdiction  on  the 
court  to  entertain  the  juit  on  the  merits,  and  fails  to  appeal  from 
such  adjudication,  is  forever  bound  thereby. 

PRINCIPLE  APPLIED:     Plaintiff,  in  her  action  for  divoree, 
alleged  that  she  was  a  resident  of  Cornell  Bluffs,  Iowa,  without 
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stating  the  duration  of  such  residence.  The  original  notice  was 
served  on  the  defendant  in  this  state.  He  entered  a  special 
appearance,  for  the  sole  purpose  of  attacking  the  jurisdiction  of 
the  court,  and  alleged  (1)  that  he  was  not  a  resident  of  Iowa 
and  (2)  that  plaintiff  had  not  been  a  resident  of  Iowa  for  one 
year  before  the  commencement  of  the  suit.  The  court  heard  the 
question,  and  held  that  it  had  jurisdiction.  Defendant  excepted, 
but  did  not  appeal.  Decree  of  divorce  was  granted  to  plaintiff 
with  custody  of  her  child.  Later,  defendant,  without  notice  to 
or  knowledge  of  plaintiff,  secured  an  order  striking  from  the 
judgment  record  that  part  thereof  relating  to  the  custody  of 
the  child.  Plaintiff  then  moved,  in  effect,  for  an  order  restoring 
the  expunged  part  of  the  record.  The  defendant  countered  with 
the  claim  that  the  entire  divorce  decree  was  a  nullity,  because 
the  court  had  no  jurisdiction  to  enter  the  same,  for  the  reason 
that  he  (defendant),  had  never  been  a  resident  of  Iowa,  and 
that  plaintiff  had  resided  in  Iowa  only  about  four  months  when 
she  commenced  her  action.  Held,  the  former  finding  of  the  court, 
whether  right  or  wrong,  that  the  residence  of  the  parties  was 
such  as  to  give  the  court  jurisdiction  on  the  merits,  was  conclu- 
sive against  defendant. 

Appeal  from  Pottawattamie  District  Court. — Thomas  Arthur, 

Judge. 

Tuesday,  March  14, 1916. 

The  parties  hereto  were  married  in  1900  and  separated  in 
January  or  March,  1912.  At  that  time,  their  residence  was  in 
St.  Joe,  Missouri.  She,  with  their  son  Melvin,  moved  to  Coun- 
cil Bluffs  on  April  18, 1913,  and  began  suit  for  divorce  August 
7th  following.  The  petition  charged  him  with  cruel  and  inhu- 
man treatment,  and  prayed  both  for  divorce  and  the  custody 
of  the  child.  Notice  was  served  on  him  personally  in  Pottawat- 
tamie County;  and,  on  September  3d  of  the  same  year,  he 
filed  a  special  .appearance,  attacking  the  jurisdiction  of  the 
court,  for  that,  as  he  alleged,  his  wife  had  not  been  a  resident 
of  Iowa  one  year  before  the  commencement  of  the  suit,  and 
that  he  was  not  a  resident  of  Iowa.  On  the  10th  of  the  same 
month,  the  court  entered  its  order  that  'Hhe  special  appear- 
ance of  defendant  is  by  the  court  overruled."  As  there  was 
no  further  appearance,  the  defendant  was  defaulted  and  a 
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decree  of  divorce  entered,  as  prayed,  September  30,  1913, 
and  it  was  **  further  ordered  that  the  plaintiff  have  the  custody 
and  control  of  Melvin  A.  Scott,  the  minor  child  of  plaintiff 
and  defendant. ' '  On  October  22d  thereafter,  defendant  moved 
that  the  decree  be  modified  by  striking  therefrom  the  provision 
as  to  the  custody  of  the  child ;  and,  on  November  29th  follow- 
ing, the  court  entered  an  order,  reciting  that  the  cause  came 
up  with  attorneys  on  each  side  present,  the  entry  of  the  decree 
as  stated,  the  filing  of  a  stipulation  that  said  motion  might  be 
heard  during  the  September  term  or  at  any  subsequent  term  of 
the  court,  and  then  as  follows : 

"Now  on  this  29th  day  of  November,  1913,  this  cause 
coming  up  on  the  said  motion,  it  is  agreed  in  open  court  that 
all  provisions  in  the  decree  above  referred  to  as  to  the  care, 
custody  and  control  of  the  said  Melvin  A.  Scott,  the  minor 
child  of  plaintiff  and  defendant,  shall  be  stricken  and  can- 
celled. It  is  therefore  ordered  and  adjudged  that  the  follow- 
ing words,  to  wit:  'It  is  further  ordered  that  plaintiff 
have  the  custody  and  control  of  Melvin  A.  Scott,  the  minor 
child  of  plaintiff  and  defendant,'  as  the  same  appear  in  the 
decree  of  this  court  in  the  case  of  Maggie  L.  Scott,  plaintiff, 
V.  Charles  A.  Scott,  defendant,  in  Record  51,  at  page  19,  be 
and  the  said  words  are  hereby  stricken,  cancelled  and 
expunged  from  the  record." 

Subsequently,  on  February  5,  1914,  the  plaintiff,  by  the 
same  attorney,  filed  a  motion  for  an  order  amending  the  decree 
and  for  an  order  awarding  to  plaintiff  the  custody  of  said 
child,  and  stating  as  grounds  therefor  that  the  decree  as 
originally  entered  gave  her  such  custody,  which  she  then  had ; 
that  the  motion  to  strike  the  clause  relating  to  the  custody  of 
the  child  from  said  decree  was  without  her  knowledge  or  con- 
sent ;  that  "the  said  court,  without  the  knowledge  of  the  plain- 
tiff, and  without  her  consent,  and  without  any  personal  notice 
to  her,  did  strike  out  of  the  decree  that  clause  which  awarded 
to  her  the  custody  of  said  minor  child;"  that  the  child  con- 
tinued in  her  custody  until  February  3,  1914,  when  defend- 
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ant  surreptitiously  obtained  possession  of  the  child  when 
attending  school  and  carried  him  out  of  the  state  and  is 
concealing  his  whereabouts.  She  alleged  further  that  the 
defendant  ''has  no  home  and  no  place  where  said  child  can  be 
properly  cared  for  and  that  the  interests  of  said  child  demand 
that  the  custody  of  said  child  be  given  to  plaintiff.  Said 
plaintiff  further  charged  the  fact  to  be  that  said  child  was 
stolen  from  said  plaintiff  in  order  to  harass  and  annoy  plain- 
tiff, the  defendant  knowing  that  he  has  no  home  and  no  place 
where  said  child  can  be  properly  cared  for.  Plaintiff  there- 
fore prayed  that  this  motion  be  sustained  and  that  an  order 
be  made  in  said  cause  Awarding  the  legal  custody  of  said  child 
to  the  plaintiff.''  Subsequently,  on  May  15, 1914,  the  motion 
was  amended  by  alleging  that  the  plaintiff  then  had  possession 
of  the  child  in  this  state,  but  that  the  defendant  had  threatened 
many  times  to  take  him  from  her,  and  plaintiff  prayed  that  he 
be  restrained  from  interfering  with  her  custody  of  the  child. 
A  temporary  writ  of  injunction  issued  accordingly.  On  June 
23d  following,  the  defendant  filed  a  resistance  to  the  motion 
''in  regard  to  the  custody  of  said  child,  alleging  that  plaintiff 
was  an  improper  person  to  have  such  care  and  custody,  first, 
because  she  has  no  means  to  support  said  child,  and,  second, 
because  she  was  morally  unfit  to  have  such  care  and  custody ;" 
and  he  prayed  that  the  care  of  said  child  be  awarded  to  him. 
Hearing  was  had  on  the  24th  and  25th  days  of  June,  1914,  and 
the  day  following,  the  court  entered  an  order  overruling  the 
plaintiff's  motion,  and  awarded  the  custody  of  the  child  to  the 
defendant,  Charles  A.  Scott,  though  granting  to  the  plaintiff 
the  privilege  of  visiting  him  at  reasonable  times.  The  plain- 
tiff appealed,  and  was  allowed  to  retain  custody  upon  giving 
bond.    See  Scott  v.  Wheeler,  170  Iowa  99. — Reversed, 

Kimball  &  Peterson,  for  appellant. 

Tinley,  Mitchetl,  Pry  or  &  Ross,  for  appellee. 

Lam)^  J. — The  petition  praying  that  the  bonds  of  raatri- 
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mony  be  severed  was  filed  August  7, 1913.  The  original  notice 
was  served  personally  on  the  defendant  in  Pottawattamie 
County ;  and,  on  September  3d  of  the  same  year,  he  specially 
appeared  and  challenged  the  jurisdiction  of  the  court  on  the 
grounds  that  the  plaintiff,  at  the  beginning  of  the  suit,  had 
not  resided  in  Iowa  the  year  preceding,  and  that  he  was  not  a 
resident  of  Iowa.  This  was  overruled  September  20th,  and  on 
September  30,  1913,  as  he  did  not  appear  generally,  default 
was  entered  against  him,  and  on  hearing,  a  decree  of  divorce, 
including  an  order  awarding  the  custody  of  their  child,  Melvin 
A.  Scott,  then  five  years  of  age,  to  the  plaintiff,  was  entered 
as  prayed.  On  October  22d  following*  the  defendant  moved 
that  the  portion  of  the  decree  giving  plaintiff  the  custody  of 
the  child  be  stricken  therefrom,  and  this  motion  was  sustained 
on  stipulation  of  the  attorneys,  November  29,  1913.  The 
plaintiff  moved,  on  February  5,  1914,  for  an  order  amending 
the  decree  and  awarding  plaintiff  the  custody  of  the  child, 
on  two  grounds:  (1)  The  order  entered  November  29th  was 
without  personal  notice  to  her  and  without  her  knowledge  or 
consent;  and  (2)  for  that  defendant  is  without  home  or  place 
for  the  proper  care  of  the  child,  and  the  latter 's  interest 
would  be  best  served  if  he  be  in  plaintiff's  custody.  By  way 
of  resistance,  defendant  alleged  plaintiff  to  be  an  improper 
person  to  have  custody  of  the  child  because  of  being  without 
means  and  morally  unfit. 

I.  An  examination  of  the  record  discloses  that  there  has 
been  no  material  change  in  the  circumstances  or  situation  of 

the  parties  since  the  entry  of  the  decree,  Sep- 
1.  DnroRCB!  cua-     tcmbcr  30,  1913.    If  one  were  then  the  better 

tody  of  chil-  ' 

Stiok"? dil'      suited  to  care  for  their  son  than  the  other, 

authoris«£         OS  the  court  then  decided,  the  decree  should 

not  be  modified.    Ferguson  v.  Ferguson,  111 

Iowa  158 ;  Crockett  v.  Crockett,  132  Iowa  388 ;  Youde  v.  Youde, 

136  Iowa  719. 

II.  The  modification  of  the  decree,  by  striking  there- 
from the  provision  relating  to  the  custody  of  the  child,  was 
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without  authority.    This  order  was  entered  at  the  term  fol- 
lowing that  at  which  the  decree  was  entered, 
*•  oSninJorva-    ^^^  therefore  could  not  properly  have  been 
of  tM^ r'notic?  niade  on  the  court's  own  motion  or  without 
ti?I?S2f*°'      notice  to  the  plaintiff.  Perry  v.  Kaspar,  118 
Iowa  268;  McCanneU  v.  Avey,  117  Iowa  282; 
EUis  V.  Bemley,  115  Iowa  381;  Okey  v.  Sigler,  82  Iowa  94; 
Hawkeye  Ins.  Co.  v.  Duffie,  67  Iowa  175.    That  the  plaintiff 
knew  nothing  of  the  filing  of  this  motion  to  strike,  and  received 
no  notice  thereof,  is  not  disputed,  nor  had 
*'  aSSSTP^uttSr-  ^^  employed  counsel  to  represent  her,  save  in 
mJnated.'*^®'^"     procuriug  the  decree  of  divorce,  being  attor- 
neys other  than  those  now  representing  her. 
Their  engagement  ended  with  the  entry  of  the  decree.    The 
employment  of  attorneys  to  prosecute  suit  always  terminates 
with  judgment  or  decree,  unless  something  consequent  thereof 
is  to  be  done  to  render  the  judgment  or  decree  or  fruits  thereof 
effective  or  available.    3  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
329;  4  Gyc.  952.    As  plaintiff  was  then  in  possession  of  the 
child,  there  was  nothing  more  to  be  done,  and  her  then  attor- 
neys were  without  authority  to  appear  in  response  to  the 
motion  to  strike,  or  to  enter  into  any  stipulation  vdth  reference 
thereto.    It  follows  that  the  court  was  without  jurisdiction  in 
striking  from  the  decree  the  order  giving  the  custody  of  the 
child  to  the  plaintiff,   and  such  order  should  have  been 
expunged  from  the  record,  or,  what  would  have  been  equiva- 
lent thereto,  the  decree  should  have  been  amended,  as  prayed 
in  the  motion,  by  restoring  it  as  originally  entered,  giving 
plaintiff  the  custody  of  the  child. 

III.    It  is  argued,  however,  and  the  district  court  so 
found,  that  the  court  was  without  jurisdiction  in  entering 
the  original  decree,  in  that  the  petition  did  not  allege  juris- 
dictional facts.    It  averred  that  the  *' plaintiff 
4.  i>tvoBCB:peti-     is  a  resident  of  Council  Bluffis,  state  of  Iowa, 

tlon :  necessary  ' 

fSSSence^ie-     *^^  ®^^^  residence  has  been  in  good  faith  and 
murrer.  ^^^  f^j,  ^j^^  purpose  of  obtaining  a  decree  of 
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divorce  only/'  There  was  no  other  allegation  with  reference 
to  the  residence  of  either  party.  The  theory  of  the  defendant 
is  that,  independent  of  statute,  the  courts  are  vdthout  juris- 
diction to  grant  divorce,  and  that,  as  such  jurisdiction  is  con- 
ferred in  connection  with  the  procedure  prescribed,  this  also 
is  jurisdictional  and  must  be  pursued  strictly.  This  is  cor- 
rect, in  so  far  as  the  matter  of  residence  is  concerned;  for 
Section  3171,  Code,  1897,  declares  that  ''the  district  court  in 
the  county  where  either  party  resides  has  jurisdiction  of  the 
subject-matter  of  this  chapter."  If  ''one  of  the  parties  to  a 
marriage  contract  resides  in  the  county,  jurisdiction  of  the 
subject-matter  is  conferred  on  the  district  court,  and  the  stat- 
utes relating  to  its  exercise  are  to  be  interpreted  and  con- 
strued as  are  others  relating  to  procedure."  Oelvricks  v.  OeU 
wicks,  160  Iowa  675;  Richardson  v.  King,  157  Iowa  287; 
Mengel  v.  Mengel,  145  Iowa  737.  Undoubtedly  the  petition 
was  defective,  and  must  have  been  so  held  on 
^*  SSfon^'^reit  demurrer.  It  was  not  assailed,  however,  and 
SS^specSu'  as>  under  the  statute  quoted,  the  court  was 
appearance.  given  jurisdiction  over  the  subject-matter  and 
acquired  jurisdiction  over  the  person  by  service  of  the  original 
notice  on  defendant  within  the  county,  nothing  was  wanting 
in  its  authority  to  pass  on  the  issues  involved.  Our  statute 
differs  from  those  in  many  states  in  not  exacting,  as  a  pre- 
requisite to  jurisdiction,  residence  within  the  state  a  specified 
time.  Bumping  v.  Btvmping,  (Mont.)  12  L.  B.  A.  (N.  S.) 
1197,  and  note. 

The  fact  that  either  party  is  a  resident  confers  on  the 

courts  of  this  state  the  power  to  hear  and  determine  the  issue 

affecting   complainant's   status    as    raised    in   the    petition. 

Whether  the  residence  of  the  parties  hereto 

6.  diyorcb:  juris-  was  such  as  to  eudow  the  court  with  such 

diction:    reai- 

tuS^^ad/udBSa"   power  was  specifically  raised  by  defendant 

af  "attack!***"    '^  Specially  appearing,  on  the  grounds  that 

plaintiff  had  not  been  a  resident  of  the  state 

a  year  preceding  the  commencement  of  the  action,  and  the 
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defendant  had  never  been  a  resident  of  the  county.  Jurisdic- 
tion over  the  subject-matter  may  not  be  questioned  in  some 
states  on  special  appearance  (EUiott  v.  Lawhead,  43  Ohio  St. 
171),  while  the  rule  in  others  permits  that  over  subject-matter, 
as  well  as  person,  to  be  challenged.  Porter  v.  Chicago  dt  N.  W. 
«.  Co.,  1  Neb.  14;  MeixeU  v.  Kirkpatrick,  29  Kan.  679. 
Sec.  3541,  Code  Supp.,  1913,  provides  that : 
''Any  defendant  may  appear  specially  for  the  sole  pur- 
pose of  attacking  the  jurisdiction  of  the  court.  Such  special 
appearance  shall  be  announced  at  the  time  it  is  made  and  shall 
limit  the  party  to  jurisdictional  matters  only  and  shall  give 
him  no  right  to  plead  to  the  merits  of  the  case." 

This  conferred  the  right  on  the  defendant  to  appear  and 
specifically  object  to  the  jurisdiction  of  the  court,  either  over 
his  person  or  the  subject-matter  of  the  suit.  His  application 
was  strictly  within  the  scope  of  the  statute,  and  invoked  the 
jurisdiction  of  the  court  to  pass  only  on  the  question  as  to 
whether  the  court  had  jurisdiction  over  the  subject-matter, 
i.  e.,  whether  the  residence  of  the  parties  was  such  that  the 
court  might  entertain  the  suit  for  divorce  on  the  merits.  The 
ruUng  was  necessarily  defended  on  a  finding  of  facts  by  the 
court  and  adverse  to  the  defendant.  Whether  he  then  might 
have  pleaded  to  the  merits  without  waiving  exception  to  the 
ruling  is  a  point  on  which  the  authorities  are  in  conflict.  As 
he  did  not  plead  to  the  merits,  the  error  in  the  ruling,  if  such 
it  were,  was  available  to  him  on  appeal ;  and,  as  he  did  not  so 
challenge  it,  the  order  of  the  district  court  in  holding  the  resi- 
dence of  one  or  both  of  the  parties  such  as  to  confer  jurisdic- 
tion is  binding  on  him.  That  he  accepted  it  as  such  appears 
from  his  subsequently  recognizing  the  validity  of  the  decree 
by  moving  to  correct  it  by  striking  a  portion  therefrom  and  in 
not  assailing  it  in  any  manner  in  resisting  plaintiff's  motion  to 
amend  by  restoring  the  clause  stricken  on  his  motion.  We 
are  not  to  be  understood  as  approving  or  disapproving  this 
ruling.  All  now  held  is  that  the  defendant,  having  pro- 
cured an  adjudication  on  the  issue  as  to  whether  the  court 
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had  jurisdiction  to  entertain  the  suit,  is  not  in  a  situation  to 
ignore  the  same  and  treat  or  have  treated  the  decree  as  a 
nullity.  Possibly  on  appeal  it  might  have  been  reversed.  But 
defendant  did  not  avail  himself  of  that  remedy.  Having 
invoked  the  power  of  the  court  to  pass  on  the  issue  of  whether 
it  had  jurisdiction  to  hear,  depending  on  the  facts  as  the  eourt 
might  find  them,  and  decide,  its  decision  thereon  was  quite  as 
conclusive  and  no  more  subject  to  collateral  attack  than  had 
the  ruling  been  on  the  merits  of  the  case.  The  court  erred  in 
treating  the  decree  of  divorce  as  void,  in  not  holding  the  order 
striking  the  clause  awarding  the  child  to  plaintiff  therefrom  as 
void,  because  having  been  entered  without  jurisdiction;  and, 
as  there  had  been  no  change  in  the  circumstances  and  ccmdi- 
tions  of  the  parties  since,  should  have  continued  the  child  in 
the  custody  of  plaintiff. — Beversed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Statb  of  Iowa,  Appellee,  v.  Jambs  Gabdneb,  Appellant. 
State  op  Iowa,  Appellee,  v.  James  Devinnby,  Appellant. 

PBOSTITUTIOK:     Elements  of  Offense — ^Who  May  Cknmnit — "Aiij, 

1  Person."  A  man  cannot  be  guilty  of  tlie  crime  of  prostitution, 
and  tkerefore  necessarily  not  of  resorting  to  a  house  of  iU  fame 
for  the  purpose  of  prostitution,  within  the  meaning  of  See.  4943, 
Code,  1897,  the  term  "prostitution"  in  all  such  statutes  hav- 
ing the  universally  recognized  meaning  of  "the  practice  of  a 
female  offering  her  body  to  an  indiscriminate  intercourse  with 
men, ' '  and  it  cannot  be  assumed  that  the  legislature  used  the  term 
in  said  statute  in  any  other  sense  than  its  universally  recognized 
sense,  even  though  the  statute  employs  the  term  "any  person" 
in  describing  those  who  come  within  its  prohibition,  such  latter 
sweeping  designation  in  reason  meaning  nothing  more  than  "any 
person  who  can  be  guilty  of  prostitution." 

STATUTES:    Con8tnictlon--Czlminal  Law— ProBtttatlen— "Any  Pw- 

2  son" — ^Ejosdem  Generis.  It  will  be  presumed  that  the  legisla- 
ture, in  using  in  a  statute  both  general  and  specific  terms,  in- 
tended such  exceptions  to  the  former  as  would  bring  them  into 
harmony  with  the  well-recognized  meaning  of  the  latter.     8o 
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held  VLB  to  the  tena  "any  person, '^  in  the  statute  pitnishing  the 
crime  of  prostitution.  ^ 

STATUTES:    Constraction— Masculine  Gender  Sxtended  to  Females 

3  — Bule  of  Beason.  Words  importing  the  masculine  gender  only 
may  be  extended  to  females,  but  not  when  such  construction 
violates  reason  and  nullifies  legislative  intent. 

CRIMINAL  LAW:    Trialr— Sabmission  of  Possible  and  Impossible  Of- 

4  fenses.  The  submission  to  the  jury  of  two  distinct  offenses,  of 
one  of  which  the  defendant  cannot,  in  law,  be  guilty,  is  reversible 
error,  especially  where  it  appears  that  the  improperly  submitted 
offense  may  have  been  the  basis  for  the  general  verdict  of  guilty. 
So  held  where  the  court  submitted  the  question  of  resorting  to  a 
house  of  ill  fame  (a)  for  the  purpose  of  prostitution  and  (b)  • 
for  the  purpose  of  lewdness,  the  defendant  being  a  male  person. 

CRIMINAL  LAW:    Appeal  and  Error— Helpful  Torm  of  Argnment. 

5  An  argument  which  points  out  what  is  and  what  is  not  the  law 
of  the  ease  is  helpful;  not  one  which  urges  an  affirmance  "on 
general  prineiples,''  irrespective  of  the  law. 

WITNESSES:     OradiUlity  and  Iinpeacliment— Contradictory  Stata- 

6  memta— CroBB-Ezamlnation.  Cross-examination  may  go  to  any 
subject,  however  remote,  if  it  bears  on  testing  the  character 
or  credibility  of  the  witness.  Where  a  witness,  on  one  occasion, 
testified  that  she  had  had  improper  relations  with  one  man  only, 
and  on  another  occasion,  that  she  had  had  such  relations  with  40 
different  men,  held,  she  should  have  been  permitted  to  say  (a) 
why  she  had  so  testified  differently,  (b)  when  she  had  made  up 
her  mind  to  change  her  testimony,  and  (c)  whether  anyone  told 
her  to  change  her  testimony. 

INDICTMENT  AND  INFORMATION:    Bequisites  and  Sufficiency— 

7  InsnfiLcient  Statement  of  Facts — Objection,  How  Batsed.  The 
objection  that  an  indictment  does  not  contain  a  statement  of 
facts  sufficient  to  constitute  an  offense  may  not  be  raised  by  a 
requested  instruction  peremptorily  directing  the  jury  to  acquit 
on  that  ground.  Such  objection  must  be  raised  (a)  by  demurrer, 
or  (b)  by  motion  in  arrest  of  judgment.  (Sees.  5280,  5328,  5426, 
Code,  1897.)  And  a  motion  in  arrest  of  judgment  which  simply 
asserts  that  the  court  erred  in  not  giving  such  requested  per- 
emptory instruction  does  not  properly  raise  the  objection  that 
the  indictment  is  insufficient  in  its  statement  of  facts. 

LEWDNESS:     Beaorting  for  Pnrpose  of— Instmctions — Sufficiency. 

8  Under  a  charge  of  "resorting  to  a  house  of  ill  fame  for  the 
purpose  of  lewdness,"  it  is  sufficient  to  define  lewdness  as  "the 
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unlawfnl  indulgence  of  the  animal  desires — ^lustful  and  licentious 
behaving,  such  as  unchastity,  sensuality  and  debauchery.'' 

PBOttTlTUTlON:    Besortiiig  for  Purpose  of— Visits  of  Friendship— 

9    Itastnicttoiis.    Instruction  that  an  accused  could  not  be  convicted 

unless  he  resorted  to  a  house  of  HI  fame  "for  the  purpose  of 

prostitution  and  lewdness"  is,  in  effect,  stating  that  he  could 

not  be  convicted  if  his  visits  were  solely  "visits  of  friendship.'' 

PBOttTlTUTlON:    Besorting  for  Pnrpose  of— Elements— Hon-Heces- 
10    sity  for  Frequent  Besorting.    "Frequent  resorting"  is  not  neces- 
sary in  order  to  convict  one  of  "resorting  to  a  house  of  ill  fame 
for  the  purpose  of  prostitution  and  lewdness."    Once  so  going 
is  sufficient. 

OBIMIKAIi  LAW:     Trial— Instructions— Applicability  to  Evidence. 

11, 12  It  is  proper  to  refuse  instructions  not  applicable  to  any  allow- 
able theory  of  the  evidence.  So  held  where  one  accused  of 
resorting  to  a  house  of  ill  fame  for  the  purpose  of  prostitution 
and  lewdness  requested  instructions  on  the  effect  of  only  one 
visit  or  occasional  visits  only,  there  being  no  basis  in  the  evi- 
dence for  such  a  finding. 

HOUSE  OF  ILL  FAME:     Deflnltion-Iiistnictlons— Accuracy.      A 

13  house  of  ill  fame  is  a  house  visited  by  persons  of  both  sexes  for 
the  purpose  of  having  unlawful,  indiscriminate  sexual  intercourse. 

ROUSE  OF  ILL  FAME:    Evidence— Bepntation  of  Place— Instroe- 

14  tions.  Instructions  reviewed,  and  held  to  sufficiently  state  the 
role  that  reputation  alone  is  insufficient  to  establish  the  existence 
of  a  house  of  ill  fame. 

Appeal  from  Plymouth  District  Court. — Wiluam  D.  Bonss^ 

Judge. 

Tuesday,  March  14,  1916. 

Defendant  appeals  from  a  conviction  on  the  charge  that 
he  resorted  to  a  house  of  ill  fame  for  the  purpose  of  prostitu- 
tion and  lewdness. — Reversed  and  Remanded. 

T,  M.  ZvnJc,  for  appellant. 

K.  E.  SaUman  and  MUes  &  Steele,  Amici  Curiae. 

Oeorge  Cosson,  Attorney  General,  Wiley  8.  Rankm, 
Special  Counsel  for  the  State. 
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Saunoeb,  J. — ^I.    The  statute,  Code  Sec.  4943,  makes  it 

a  crime  to  resort  to  a  house  of  ill  fame  ''for 

1-  SSSntB  a?of-   *^®  purpose  of  prostitution.  •'    We  have  to 

m^<»mmJt:      determine  whether  the  trial  court  erred  in 

"any  person.       holding  that  both  men  and  women  are  vdthin 

this  statute. 

While  in  a  broad  sense,  ** prostitution"  means  "the  set- 
Jting  one's  self  to  sale  or  of  devoting  to  infamous  purposes 
what  is  in  one's  power,"  it  will  not  be  questioned  that  the 
word  is  in  this  statute  used  in  a  narrower  sense,  and  is  the 
equivalent  of  sexual  prostitution.  Such  prostitution  is  the 
conduct  of  a  prostitute  as  such. 

''An  allegation  in  an  indictment  that  a  female  was  enticed 
away  with  the  intent  of  rendering  her  a  prostitute  is  equiva- 
lent to  an  allegation  that  it  was  done  for  the  purpose  of  prosti* 
tution."    NichoU  v.  Staie,  (Ind.)  26  N.  E.  839. 

A  prostitute  is  "a  woman  who  practices  illicit  intercourse 
with  men  for  hire."  (Worcester's  Dictionary ;  Zimmerman  v. 
McMakin,  (S.  C.)  53  Am.  Rep.  at  722;  Sheehey  v.  Cokley,  43 
Iowa  at  185) ;  one  "who  prostitutes  her  body  for  hire"  (Peter- 
son  V.  Murray,  (Ind.)  41  N.  E.  at  837) ;  a  "female"  given  to 
indiscriminate  lewdness  or  promiscuous  sexual  intercourse  for 
gain  (Carpenter  v.  People,  8  Barb.  [N.  Y.]  603,  611 ;  Staie  v. 
SioyeU,  [Me.]  89  Am.  Dec.  716;  Dwoia  v.  Sladden,  [Ore.]  21 
Pac.  140,  142).  Prostitution,  in  its  more  restricted  sense,  is 
the  practice  of  a  female  offering  her  body  to  an  indiscriminate 
intercourse  with  men.  State  v,  StoyeU,  54  Me.  24;  Hay  good 
V.  State,  (Ala.)  13  So.  325;  State  v.  Goodwin,  (Eans.)  6  Pac. 
899,  901;  Fahnestock  v.  State,  (Ind.)  1  N.  E.  372;  Osbom 
V.  State,  52  Ind.  526,  528;  MfUer  v.  State,  (Ind.)  23  N.  E.  94, 
95;  State  v.  Brow,  (N.  H.)  15  Atl.  216,  217;  Carpenter  v. 
People,  8  Barb.  (N.  T.)  603,  610;  State  v.  Toomhs,  79  Iowa 
741 ;  State  v.  Buhl,  8  Iowa  447,  453 ;  Commonwealth  v.  Cook, 
53  Mass.  (12  Mete.)  93,  97 ;  People  v.  Demousset,  (CaL)  12  Pac. 
788,  789.  It  is  the  act  or  practice  of  prostituting  or  offering 
the  body  to  an  indiscriminate  intercourse  with  men ;  common 
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lewdness  of  a  woman  for  gain ;  the  act  of  permitting  a  com- 
mon and  indiscriminate  sexual  intercourse  for  hire — and  it 
is  said  that  same  is  considered  a  heinous  offense,  ''for  which 
the  woman  may  be  punished."  2  Bouvier's  Dictionary 
(Bawle)  p.  785.  And  see  State  v.  Otbson,  (Mo.)  19  S.  W.  at 
981;  BunfiU  v.  People,  (111.)  39  N.  B.  at  566;  and  Century 
Dictionary.  While  cases  hold  that  there  may  be  prostitution 
though  there  be  no  desire  for  gain  (State  v.  Clark,  78  Iowa 
492;  State  v.  Bice,  56  Iowa  431 ;  State  v.  Thuna,  [Wash.]  109 
Pac.  331),  all  that  speak  on  the  point  agree  that  it  is  the  prac- 
tice of  a  woman  only. 

It  follows  that  both  ** prostitute"  and  ** prostitution"  have 
such  a  fixed  meaning  in  the  approved  usage  of  the  language 
and  such  peculiar  and  appropriate  meaning  in  law  as  that,  if 
we  give  effect  to  such  meaning,  the  statute  in  question  does  not 
contemplate  that  a  man  can  be  a  prostitute  or  can  practice 
prostitution,  and  does  not  intend  to  punish  him  for  what  he 
cannot  do.  For  one  cannot  purpose  to  do  what  he  knows  is 
impossible.  If  a  man  cannot  commit  prostitution,  he  cannot 
go  to  a  place  for  the  purpose  of  prostitution.  The  words  hav- 
ing acquired  such  meaning,  and  we  having  ascertained  "what 
is  the  appropriate  and  well  authorized  meaning  of  the  term," 
we  should  hold  that  "in  this  sense  the  legislature  is  supposed 
to  have  used  it."  State  v.  Ruhl,  8  Iowa,  at  453.  The  terms 
"prostitution"  and  "lewdness,"  as  used  in  the  statutes,  are, 
by  a  general  rule  of  construction,  to  be  construed  according  to 
their  most  usual  and  best  understood  signification.  BunfiU 
V.  People,  (m.)  39  N.  E.  at  566;  Fahnestock  v.  State,  (Ind.) 
1  N.  E.,  at  376.  And  see,  also,  Commonwealth  v.  Cook,  12  Mete. 
(Mass.)  at  97. 


Since  the  statute  does  not,  in  terms,  include  men,  we  need 
not  and  do  not  pass  upon  whether  the  legislature  could  effect- 
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ively  declare  that  men  can  be  guilty  of  ** prostitution."    We 

may,    for    the    purposes    of   the    argument, 

2.  statutbs  :  con-   assume  that  such  power  exists.    Thus  we  reach 

struction :  crim*  ^ 

ititute:^Sny  ^^^  question  whether,  though  it  was  well 
a^glmer&f'  understood  that  prostitution  was  the  act  of  a 
woman,  the  legislature  intended  Section  4943 
to  include  men.  The  trial  court  charged  that  such  was  the 
intention.  It  said  that  though,  '*when  we  use  the  word  'pros- 
titute,' we  mean  a  woman,  and  (though)  prostitution  is  legally 
defined  as  the  act  or  practice  of  offering  the  body  to  indis- 
criminate intercourse  with  men,'*  yet  this  section  of  the  Code 
does  ** include  men  as  well  as  women,"  because  it  uses  the 
words  ''prostitution  or  lewdness."  The  position  of  appellee 
is  that  the  statute  includes  men  because  it  makes  it  a  crime 
"for  any  person"  to  resort  to  a  house  of  ill  fame  for  the  pur- 
pose  of  prostitution.  The  view  expressed  by  the  trial  judge 
simply  begs  the  question.  It  is  a  declaration  that,  .though  the 
legislature,  which  imposes  a  punishment  for  resorting  for  the 
purpose  of  prostitution,  knew  that  prostitution  is  the  conduct 
of  none  but  women,  and  though  the  punishment  provided  can 
have  effect  as  to  women,  the  very  use  of  the  word  "prostitu- 
tion" proves  that  the  punishment  was  intended  to  apply  to 
men. 

As  to  the  position  of  appellee,  while  it  is  true  that  ordi- 
narily the  words  "any  person"  include  both  men  and  women, 
this  is  not  always  so.  As  in  all  other  cases,  the  rule  of  reason 
controls  as  to  the  interpretation  of  these  words. 

Section  4756,  Code,  1897,  punishes  rape  upon  a  female 
committed  by  ' '  any  person. ' '  Literally  construed,  these  words 
would  authorize  a  woman,  or  the  husband  of  a  woman 
assaulted,  to  be  punished  for  rape,  as  principals.  And  so  of 
Code  Section  4758,  which  prohibits  "any  person"  to  have 
carnal  knowledge  of  "any  female"  imbecile  or  rendered  insen- 
sible; and  since  a  four-year-old  child  is  a  "person," — StUton 
V.  StatCj^  (Qa.)  50  S.  E.  at  61,— such  child  could,  on  the 
Vol.  174  Ia.— 48 
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theory  of  appellee,  be  guilty  of  rape,  or  of  eamal  knowledge 
of  an  imbecile,  or  of  a  woman  by  it  rendered  insensible.  No 
court  would  so  interpret  ''any  person."  If  it  were  claimed 
that  a  statute  like  Code  Section  4762,  which  makes  it  a  crime 
for  ''any  person"  to  seduce  and  debauch  a  female,  contem- 
plated a  seduction  and  debauchment  by  a  female,  it  would  be 
held  that  "any  person"  should  not  be  so  construed,  because 
it  must  be  assumed  that  the  legislature  believed  a  woman 
could  not  commit  the  ofFense.  If  the  claim  were  that  the  words 
included  aU  who  entered  a  dwelling  in  the  nighttime  by  means 
of  any  breaking,  it  would  be  held  that  they  did  not  include 
the  owner  of  such  dwelling,  not  because  the  owner  could  not 
thus  enter,  but  because  the  legislature  could  not  in  reason 
have  intended  to  include  him.  But  whether  the  words  are 
held  not  to  include  some  person  because  the  legislature  knew 
he  could  not  commit  what  is  forbidden,  or  because  it  is  clear 
for  some  other  reason  that  it  could  not  have  been  intended 
to  include  him  in  the  general  words,  the  rule  of  construction 
to  be  deduced  from  either  or  both  cases  is  to  exclude  him,  if  it 
be  clear  for  any  reason  that  it  was  not  intended  to  include 
him.  We  think  the  point  within  this  nile.  The  legislature 
knew  that  "prostitution"  was  generally  understood  to  be 
something  that  men  could  not  and  women  could  be  guilty  of; 
and  that  this  interpretation  was  settled  in  law.  It  used  the 
word  in  the  settled  sense,  and  "any  person,"  to  avoid  repeti- 
tion. The  statute  forbids :  (1)  Resort  to  a  house  of  ill  fame 
for  the  purpose  of  prostitution;  (2)  resort  thereto  for  the 
purpose  of  lewdness;  (3)  using  such  house  for  prostitution; 
(4)  occupying  such  house  with  such  purpose;  (5)  inhabiting 
such  house  for  such  purpose;  (6)  using  such  house  for  the 
purpoise  of  lewdness;  (7)  occupying  same  for  such  purpose; 
(8)  inhabiting  same  for  such  purpose.  The  legislature  knew 
that  it  was  a  matter  of  common  knowledge  that  some  of  these 
can  be  committed  by  both  men  and  women,  and  some  by  women 
only.  It  therefore  refrained  from  labeling  four  of  these  as 
applying  to  women  only.    In  the  light  of  this,  it  is  plain  that 
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*'any  person"  was  intended  to  mean  '*any  person  who  can 
be  goilty  of  any  of  these;"  that  the  purpose  was  to  save 
words  regarded  as  needless,  rather  than  to  enlarge  a  class  of 
offenders.  In  eflFect,  the  statute  is  within  the  reasoning  of 
cases  like  Siaie  v.  Coaster,  10  Iowa  453,  and  State  v.  Brandt, 
41  Iowa  593.  It  is  its  purpose  to  enable  the  state  to  indict  in 
the  alternative — ^to  charge  an  offense  that  can  be  committed 
by  men  and  women  or  by  men  or  women  or  by  women  alone — 
not  to  permit  men  to  be  punished  for  what  all  understood  they 
could  not  do.  It  is  against  reason,  so  long  as  any  other  expla- 
nation can  be  found,  to  suppose  that  a  legislature  which  knew 
that  all  persons  believed  prostitution  could  not  be  practiced 
by  a  man,  intended  to  declare  that  it  could,  and  omitted  to  put 
so  radical  an  innovation  into  unmistakable  language.  No 
jBtatute  that  imposes  a  five-year  imprisonment  in  the  peniten- 
tiary should  be  construed  to  work  such  a  change  unless  its 
words  compel  such  interpretation.  When  Section  4943  was 
enacted,  it  was  settled  that  men  could  not  be  guilty  of  prostitu- 
tion. Hence,  they  did  not  become  punishable  for  prostitu- 
tion unless  this  was  effected  by  enacting  that  statute.  We 
said  in  Cosier  v.  McCleUan,  132  Iowa,  at  505 : 

"The  general  rule  is,  however,  that  words  must  be  con- 
strued according  to  their  natural  meaning;  and  in  the  case 
of  a  statute  which  imposes  a  liability  which,  but  therefor, 
would  have  no  existence,  a  strict  construction  must  be  given, 
not  only  to  the  particular  words  employed,  but  to  the  act 
generally." 

Where  a  statute  provided  that  all  persons  shoidd  be  denied 
the  right  to  form  or  be  in  any  manner  interested,  either 
directly  or  indirectly,  in  any  trust  as  defined  by  the  act,  it 
was  held,  against  the  argument  that  the  law  was  unconstitu- 
tional because  it  prohibited  two  or  more  f amftrs  from  agree- 
ing not  to  sell  their  wheat  to  a  neighboring  mill  for  less  than 
so  much  a  bushel,  that  the  general  language  of  statutes  will 
be  limited  to  such  persons  and  subjects  as  it  is  reasonable  to 
presume  the  legislature  intended  it  should  apply  to.    State 
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V.  SmUey,  (Kans.)  69  Pac.  199.  In  Rohlf  v.  Kasemeier,  140 
Iowa  182,  a  case  cited  by  the  appellee,  there  was  under  consid- 
eration the  construction  of  a  statute  making  it  unlawful  for 
any  persons  to  combine  to  fix  the  price  of  any  article  of  mer- 
chandise or  commodity.  We  held  that  the  practice  of  medicine 
and  surgery  was  labor,  and  did  not  come  within  the  purview 
of  the  act,  and  we  said: 

''Moreover,  it  is  well  settled  that  in  construing  any  statute 
all  the  language  shall  be  considered,  and  such  interpretation 
placed  upon  any  word  appearing  therein  as  was  within  the 
manifest  intent  of  the  body  which  enacted  the  law.  Much, 
of  nece^ity,  depends  upon  the  context  and  upon  the  usual  and 
ordinary  consequence  of  the  language  used." 

We  believe  both  reason  and  authority  justify  us  in  refus- 
ing to  give  said  general  words  the  effect  the  State  claims  for 
them. 

The  rule  ejusdem  generis  is  an  avoidance  of  giving  to  gen- 
eral words  a  strict  construction  inconsistent  with  the  general 
scope  of  what  they  are  found  in.  It  is  that,  where  general 
words  follow  the  enumeration  of  particular  classes  of  persons 
or  things,  the  general  words  will  be  construed  as  applicable 
only  to  persons  or  things  of  the  same  general  nature  or  class 
as  those  enumerated.  36  Cyc.  1119;  State  v.  CampheUy  76 
Iowa  122;  State  v.  Eno,  131  Iowa  619;  Brown  v.  Bell,  146 
Iowa  89 ;  State  v.  Wignall,  150  Iowa  650 ;  Denn  ex  dem.  Low 
V.  Goldtrap,  1  N.  J.  Law  272,  274,  275;  State  v.  Fry,  (Mo.)  85 
S.  W.  328. 

In  Dowell  v.  Vickshurg  &  M.  B.  Co.,  61  Miss.,  at  529,  is 
held  that  the  words  ''any  person,"  in  a  statute  declaring  that 
a  raUroad  shall  be  liable  for  any  damages  or  injury  which 
may  be  sustained  by  any  person  from  a  locomotive  or  cars,  do 
not  embrace  employes  of  the  road.  In  Carle  v.  Bangor,  etc.. 
Canal  Co,,  43  Me.,  at  271,  a  statute  making  a  railroad  corpora- 
tion liable  for  damages  sustained  by  "any  person"  by  the  neg- 
lect of  its  servants  is  held  to  be  limited  to  such  persons  as 
were  not  the  servants  of  the  corporation,  and  who  sustained 
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damages  without  any  contributory  fault.  See  Sala  v.  Chicago^ 
R.  I.  &  P.  B.  Co.,  85  Iowa  at  683.  In  Miller  v.  Coffin,  (R.  I.) 
36  Alt.,  at  8y  Sullivan  v.  Missouri  Pac.  Railway,  (Mo.)  10  S. 
W.,  at  584,  Atchison,  T.  &  8.  F,  R.  Co.  v.  Farrtno,  6  Colo.,  at 
505,  Lutz  V.  Atlantic  &  Pac.  Railway,  (N.  M.)  30  Pac.,  at  913, 
Proctor  V.  Hann.  &  8t,  Joe  R.  Co.,  64  Mo.,  at  122,  and  Con- 
nor V.  Chicago,  R.  I.  &  P.  R.  Co.,  59  Mo.,  at  292,  in  a  statute 
permitting  the  representatives  of  ''any  person"  who  shall  die 
from  any  injury  resulting  from  or  occasioned  by  the  negli- 
gence of  any  person  or  employe  while  running  a  train  of  cars, 
the  words  ''any  persons"  are  held  not  to  include  a  servant 
whose  death  was  occasioned  by  the  negligence  of  a  fellow 
servant. 

In  Dixon  v.  Western  Union  Telegraph  Compa/ny,  68  Fed., 
at  631,  it  is  held  that  a  statute  providing  that  every  cor- 
poration shall  be  liable  in  damages  for  personal  injuries  suf- 
fered "by  any  employe  while  in  its  service,  where  such  injury 
residted  from  the  act  or  omission  of  any  person,"  etc.,  does  not 
impose  liability  upon  the  employer  for  injuries  resulting  from 
the  act  or  omission  of  the  person  injured.  It  is  said  that, 
while  the  language  employed  is  capable  of  a  construction  as 
broad  as  is  contended  for,  it  will  not  be  given  sUch  construc- 
tion if  to  do  so  would  lead  to  absurd  or  unjust  consequences, 
and  that  the  natural  import  of  the  words  of  a  statute,  accord- 
ing to  the  common  use  of  them,  when  applied  to  the  subject 
matter,  is  to  be  regarded  as  expressing  the  intention  of  the  leg- 
islature, unless  it  is  repugnant  to  the  acknowledged  prin- 
ciples of  justice  and  sound  public  policy,  in  which  case  the 
words  ought  to  be  enlarged  or  restrained  so  as  to  comport  with 
those  principles,  unless  the  intention  of  the  legislature  is 
clearly  and  manifestly  repugnant  to  them,  and  that,  therefore, 
it  is  required  that  the  words  "any  person"  be  limited  so  as  not 
to  include  the  person  injured.  And  see  Jewell  v.  Trustees, 
113  Iowa,  at  49. 

The  words  "any  person"  in  a  statute  providing  for  the 
taking  of  aflSdavits  of  any  person  for  the  purposes  of  a  motion 
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when  required  by  his  adversary,  are  aplplicable  only  to  those 
persons  who  may  by  existing  laws  be  subjected  to  this  species 
of  examination ;  wherefore,  it  is  held  that  a  party  to  an  action 
cannot  be  compelled  by  the  adverse  party  to  make  the  affidavit 
for  the  purposes  of  a  motion.  Hodgkin  v.  Atlantic  A  Pae, 
Railway,  5  Abb.  Prac.  (N.  S.),  at  74. 

A  statute  requiring  county  officers  to  permit  examination 
of  documents  by  any  person  is  to  be  limited  to  i>er8ons  who 
have  an  interest  of  some  sort,  great  or  small,  to  be  subserved 
by  such  examination.  Bay  Urn  v.  Warren,  (Kans.)  18  Pac.,  at 
176.  The  right  of  any  person  to  contest  the  validity  of  a  will 
is  to  be  limited  to  any  person  having  an  interest  in  the  sub- 
ject matter  of  the  contest.  Campbell  v,  Fichter,  (Ind.)  81  N, 
E.,  at  662;  CrawfordsviUe  v.  Ramsey,  (Ind.)  98  N,  E.,  at  180. 

A  statute  giving  a  lien  to  every  laborer  or  miner  who  shall 
perform  labor  in  opening,  developing  or  operating  any  coal 
mine  upon  all  the  property  of  the  person,  firm  or  corporation 
owning  or  operating  such  mine,  and  used  in  the  construction 
or  operation  thereof,  does  not  give  such  lien  upon  the  proi)erty 
of  the  owner  to  miners  employed  by  an  operating  lessee  of  the 
mine.  Caster  v.  McClellan,  132  Iowa  502.  In  Powers  v.  Rail- 
way, 31  Ohio  Cir.  Ct.  B.  488,  a  statute  relating  to  the  lease  of 
railroads,  and  making  the  lessor  and  lessee  jointly  liable  upon 
all  rights  of  action  accruing  to  any  person  for  any  negligence 
or  default  growing  out  of  the  operation  and  maintenance  of 
such  railroad,  is  held  to  cover  obligations  of  the  lessor  and 
lessee  to  the  public,  and  hence  not  to  apply  to  an  action  for 
negligence  by  an  employe  of  the  lessee  against  the  lessor  and 


A  corporate  charter,  providing  that  if  "any  person" 
chosen  to  be  warden  shall  refuse  to  accept  the  office,  he  shall 
suffer  a  forfeiture,  means,  considering  the  direct  provision 
of  the  same  charter,  only  such  persons  as  are  by  the  terms 
of  the  charter  eligible  to  such  office.  Company  v,  Woodroffe, 
7  Bam.  &  C,  838.  And  in  United  States  v.  Pahner,  16  U.  S., 
at  631,  it  is  said  that  the  words  "any  person  or  persons," 
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as  used  in  the  Constitution,  relating  to  those  who  eommit  mis- 
prision of  treason  or  felony,  are  necessarily  confined  to  any 
person  or  persons  owing  allegiance  to  the  United  States, 
though  the  words  in  themselves  are  broad  enough  to  com- 
prehend every  human  being. 

In  State  v.  Brown,  (Kans.)  16  Pac,  at  260,  there  was  con- 
strued a  statute  punishing  any  person  who  was  drunk  in  any 
highway,  public  place,  or  in  his  own  house,  etc.,  and  it  was 
held  that  ''any  person"  should  be  construed  to  mean  only 
such  persons  as  act  voluntarily  in  the  performance  of  the 
interdicted  act;  that  hence  it  does  not  include  idiots,  insane 
persons  and  children  under  seven  years  of  age,  babes,  and 
persons  who  have  been  made  drunk  by  force  or  fraud  and  car- 
ried into  a  public  place,  and  that,  therefore,  one  who  inno- 
cently drinks  of  liquor  which  intoxicates  him,  without  an  idea 
that  it  would  make  him  drunk,  is  to  be  held  not  guilty  of  the 
offense  prracribed  by  the  statute,  though  it  in  terms  is  made 
applicable  to  any  person. 

In  State  v.  Olson,  108  Iowa,  a  case  cited  by  appellee,  we 
said,  on  page  668 : 

**The  words  'unmarried  person'  in  the  indictment,  taken 
alone,  do  not  show  whether  that  unmarried  person  was  man  or 
woman ;  but  it  is  not  in  this  narrow  sense  that  we  are  to  con- 
strue this  indictment.  The  law  has  never  recognized  that 
the  crime  of  seduction  can  be  committed  by  any  other  than 
male  persons,  nor  upon  any  other  than  female  persons." 

And  see  Davis  v.  State,  (Ark.)  129  S.  W.  530. 

Though  the  briefs  have  not  called  it  to  our  attention,  we 

do  not  overlook  our  statute  rule  that  ''words  importing  the 

masculine  gender  only  may  be  extended  to  females."    Code 

Sec.  48,  Par.  3.    It  does  not  operate  where  its 

«.  fS^'t™;*®"'  application  violates  reason  and  nullifies  the 

SS^SST"    inte'^t  of  the  legislature. 

ifJSi;?^''"''^*'  On  the  meaning  to  be  given  the  words 

"any  person,"  the  citations  for  the  State, 
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Crane  v.  People,  (lU.)  48  N.  E.  54,  and  HiU  v.  Staie,  (Ala.) 
34  So.  406,  are  irrelevant.  So  is  WiUicms  v.  Poor,  65  Iowa,  at 
413,  cited  by  api>ellant.  We  are  unable  to  see  how  Com- 
monwealth  v.  Lavonsair,  132  Mass.  1,  and  State  v.  Phillips, 
(N.  D.)  144  N.  W.  94,  cited  by  appellant,  or  United  States  v. 
Cannon,  (Utah)  7  Pac.  369,  and  Purdy  v.  People,  4  Hill  (N. 
Y.)  384,  cited  by  appellaixt,  bear  upon  anything  in  this  appeal ; 
and  State  v.  Myers,  10  Iowa  448,  State  v.  Smith,  46  Iowa  670. 
and  State  v.  Shaw,  125  Iowa  422,  423,  presented  by  appel- 
lant, and  Commonwealth  v.  GoodaU,  (Mass.)  43  N.  E.  520,  and 
State  V,  Bums,  145  Iowa  588,  cited  by  appellee,  have  very 
remote,  if  any,  bearing;  and  whatever  is  said  in  the  last  as  to 
resorting  is  said  as  to  a  woman  defendant.  The  substance  of 
the  decision  is  as  to  the  admissibility  of  evidence  on  reputa- 
tion. State  v.  Toombs,  79  Iowa  741,  upon  which  the  state  puts 
some  reliance,  was  the  case  of  a  woman  charged  with  keeping 
a  house  of  ill  fame,  and  does  not  touch  the  point  now  in  con- 
sideration. The  following  citations  on  part  of  appellant  are 
relevant  to  nothing  involved  in  this  appeal:  State  v,  Moore, 
78  Iowa  494;  State  v.  Hasty,  121  Iowa  507;  Wright  v.  Paige, 
36  Barb.  (N.  Y.)  438;  Cannon  v.  United  States,  116  U.  S.  55; 
Commonwealth  v,  Sliney,  126  Mass.  49 ;  and  Sweenie  v.  State, 
(Neb.)  80  N.  W.  815. 

The    indictment    charges    that    defendant    feloniously 
resorted  to  a  house  of  ill  fame  **for  the  purpose  of  prostitu- 
tion and  lewdness."    The  jury  was  directed  to  give  time  and 
energy  which  should  have  been  expended  on 
**  trur^submis^*  ^^®  Consideration  of  a  real  case  to  consider- 
£?dim£?Swe    ing  whether  defendant  was  guilty  of  some- 
offenaes.  thing  not  prohibited  by  the  statute  under 

which  he  was  indicted.  At  the  least,  it  was  made  possible 
for  the  jury  to  find  that  defendant  resorted  for  the  purpose 
of  lewdness  because  the  jury  thought  he  went  to  the  house 
for  the  purpose  of  prostitution.  To  create  such  a  situation 
is  error.    O'Brien  v.  People,  28  Mich.,  at  214.    This  might  not 
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have  been  error,  had  the  jury  disregarded  prostitution  by  its 
verdict.  But  it  appears  by  the  verdict  that  it  was  or  may  have 
been  a  basis  for  the  verdict.  And  the  court,  by  instructions 
overruling  a  motion  in  arrest  of  judgment,  and  entering  sen- 
tence equally  upon  either  finding,  affirmatively  put  the  ele- 
ment of  prostitution  into  the  case  as  a  co-ordinate  factor. 

In  all  the  steps  which  work  a  holding  that  Section  4943 
punishes  men  for  resorting  to  a  house  of  iU  fame  for  the  pur- 
pose of  prostitution,  the  trial  court  was  in  error.    For  this, 
we  are  constrained  to  order  a  reversal,  not- 
^'  welii^itr^'  withstanding  the  argument  of  the  representa- 
fwiii'S'aw-      tives  of  the  State  that  ''this  is  a  crime  which 
"*"'•  affects  the  very  foundation  of  society;"  that 

no  sense  of  justice  and  no  theory  of  fairness  permits  the  hold- 
ing a  man  to  be  innocent  and  a  woman  guilty ;  and  that  *'this 
defendant  is  so  plainly  guilty  that  he  should  not  have  com- 
plained of  any  kind  of  treatment  in  the  lower  court,  and  is 
so  flagrantly  guilty  that  the  finding  of  the  lower  court  should 
be  sustained."  This  court  does  not  pass  upon  the  guilt  or 
innocence  of  this  defendant,  de  novo.  Both  as  to  those  who 
may  be  guilty  and  those  who  may  be  innocent,  it  is  our  duty  to 
give  to  statutes  which  impose  degrading  imprisonment  a  con- 
struction which  avoids  the  punishing  accused  where  the  statute 
proceeded  under  imposes  no  punishment.  Fahnestock  v.  State, 
(Ind.)  1 N.  E.,  at  377 ;  BunfiU  v.  People,  (IU.)  39  N.  E.,  at  567. 
In  the  last  named  case,  it  is  said  that  prosecutions  for  even 
such  offenses  as  this  ''can  only  be  conducted  under  and  in 
accordance  with  the  statutes,"  and  that  errors  entitle  the 
defendant  to  a  new  trial  because  "the  law  warrants  it  and 
the  court  doth  give  it."  We  do  not  administer  lynch  law, 
which  at  times  executes  men  because  it  is  believed  they  are 
guilty  of  something  and  felt  that  they  should  be  hung,  on 
general  principles. 

.II.    The  witness  Laura  Heigner  testified  that  she  had 
been  a  witness  in  State  v.  Devirmey;  that  on  that  trial,  she 
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testified  that  she  had  had  improper  relations  with  Devinnfy 
and  him  only;  and  she  repeated  the  state- 
•'  SSiwStf  and    ^^^^  ^^  ^^  instant  trial.    She  testified  also 
!lontra!dictoS7'     ^hat  she  had  been  a  witness  in  the  case  of 
croM^Mmina-  State  V.  Lawrence,  and  as  such  witness  had 
said  that  she  had  such  relations  with  40  dif- 
ferent men  in  Mrs.  Lawrence's  ho^se,  and  that  the  Brose 
girl  was  present.    She  testifies  that  both  statements  are  true, 
in  her  opinion.    Thereupon,  she  was  asked  to  say  why  she 
testified  thus  differently  as  to  this  matter  on  different  trials; 
to  say  why  she  had  changed  her  testimony  since  a  witness  in 
State  V.  Devinney;  to  say  when  she  first  made  up  her  mind  to 
testify  differently  in  the  instant  case ;  to  say  why  she  changed 
her  testimony  upon  the  trials  of  these  various  cases;  and  to 
say  whether  anyone  toldt  her  to  change  her  testimony  for  the 
instant  case.     To  this,  objections  were  sustained,  that  it  is 
immaterial,  irrelevant,  unfair  because  there  is  no  evidence  that 
some  of  the  alleged  contradictory  statements  were  made,  and 
that  it  is  improper  cross-examination. 

We  think  the  examination  was  neither  irrelevant  nor 
inmiaterial ;  and  that,  for  the  purpose  of  cross-examination  at 
least,  it  appeared  sufficiently  that  the  witness  had  changed 
her  testimony  substantially  as  the  questions  indicate;  and 
that,  therefore,  the  examination  was  not  unfair.  (See  Ab.  91 
to  99.)    See  State  v.  Cater,  100  Iowa,  at  505,  516. 

Was  it  improper  cross-examination  t  State  v.  Caran, 
(La.)  42  So.  960,  963,  approves  the  text  in  Rosooe  that  cross- 
examination  may  go  to  any  subject,  however  remote  if  it  bear 
upon  testing  the  character  or  credibility  of  the  witness. 
Inquiries  into  the  feelings  or  disposition  of  the  witness  to  con- 
ceal or  pervert  the  truth  are  not  to  be  excluded  as  being 
collateral.  Alward  v.  Oaks,  (Minn.)  65  N.  W.  270.  To  say 
the  least,  it  is  proper,  where  a  witness  admits  the  existence 
of  a  variance  between  his  testimony  and  his  statements  on 
other  occasions,  to  examine  him  as  to  the  motives  inducing 
the  variance.    7  Encyc.  Ev.  69.    In  Staie  v.  PuUey,  63  N.  C. 
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8,  a  witness  admitted  that  he  had,  on  a  former  occasion,  denied 
the  truth  of  a  statement  he  was  then  making,  and  it  is  held 
to  be  admissible  thereupon  to  ask  him  why  he  had  thus  for- 
merly made  denial.  The  accused  in  a  criminal  case  should  be 
given  very  large  liberty  in  proving  the  motives  which  induced 
a  change  in  the  testimony  of  a  witness  from  favorable  to 
accused  to  favorable  to  the  State.  People  v.  DiUwood,  (Cal.) 
39  Pac.  438;  Oalveston,  H.  &  8.  A.  B.  Co.  v.  Porfert,  (Tex.) 
20  S.  W.  870. 

Where  a  party  changes  his  testimony  after  a  reversal  by 
the  Supreme  Court  and  admits  having  read  the  opinion,  he 
may  be  asked  on  cross-examination  if  he  did  not  change  his 
statement  because  he  had  seen  the  ground  on  which  the  case 
was  reversed.  Oalveston,  H.  it  8.  A.  B.  Co.  v.  Porferi,  (Tex.) 
20  S.  W.  870.  Where  prosecutrix  changes  her  testimony  as 
to  the  time  when  intercourse  occurred,  and  admits  her  former 
testimony  to  have  been  false,  it  is  error  to  sustain  an  objec- 
tion to  the  question  why  she  had  given  such  former  false  testi- 
mony.   People  V.  Payne,  (Mich.)  91  N.  W.  739. 

It  is  our  opinion  that  the  objections  should  have  been 
overruled. 

III.    Defendant  asked  the  court  to  direct  the  jury  to 

acquit  on  the  ground  that  the  indictment  fails  to  charge  the 

crime  of  lewdness.     The  offer  asserts,  inter  alia,  that  the 

indictment  fails  to  state  any  facts ;  that  it 

^'  AOT  ^infoJSa-    ^^  ^^*  ^^  *^*®  constituting  lewdness,  nor 

S?^aii?8uf-      states  with  whom  committed.    In  effect,  the 

flcien?^8tate- ~   offered  instruction  attempts  to  operate  as  a 

objection,  how    demurrer  to  the  indictment.    It  is  not  required 

that  we  pass  upon  whether  the  indictment  is 

well  criticised.    The  statute  permits  the  points  raised  by  the 

offer  to  be  raised  by  demurrer  (Code  Sec.  5328)  or  by  motion 

in  arrest  of  judgment  (Code  Sec.  5426).    Either  method  of 

attack  being  sustained,  it  is  often  possible  to  cure  the  defect 

by. a  new  accusation.    We  think  it  fairly  appears  to  be  the 

l^^lative  intent  that  such  an  attack  upon  the  indictment 
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fihall  not  be  made  at  a  time  when  to  su&tain  it  must  result  in  a 
final  acquittal ;  that  the  defendant  may  not  decline  to  use  his 
right  to  demur  nor  anticipate  his  right  to  proceed  by  motion 
in  arrest,  and  substitute  for  both  an  offered  instruction  which, 
if  given,  works  an  acquittal,  thus  obtaining  a  result  which 
the  employment  of  neither  of  the  other  methods  would  yield. 
Why  provide  for  a  demurrer,  with  power  of  resubmission,  if 
same  be  sustained  T  Why  provide  for  a  second  opportunity  to 
demur  by  means  of  a  motion  in  arrest  if,  at  the  pleasure  of 
the  defendant,  neither  may  be  used,  and  an  acquittal  be  obtain- 
able by  attacking  the  indictment  by  means  of  an  offered 
instruction  T  Who  would  ever  use  demurrer  or  motion  in 
arrest  if  this  be  permissible?  We  can  see  no  justification  for 
the  defendant's  waiting  until  all  the  evidence  has  been  taken 
on  both  sides  to  so  present  a  demurrer  to  the  indictment ;  no 
reason  why  he  should  not  present  it  before  the  trial  is  actually 
begun ;  why,  having  passed  this  point,  he  should  be  allowed  to 
anticipate  the  time,  if  ever  it  shall  come,  when  he  need  pre- 
sent a  motion  in  arrest  of  judgment.  To  make  him  proceed 
either  at  the  one  time  or  the  other,  rather  than  between  the 
two,  is  not  only  orderly  procedure,  but  absolutely  fair  to  both 
the  State  and  the  defendant.  It  takes  nothing  justly  due  from 
defendant,  and,  as  said,  avoids  the  making  said  two  statutes 
idle. 

The  nearest  that  the  motion  in  arrest  of  judgment  and 
for  new  trial  comes  to  attacking  the  indictment  is  a  statement 
that  the  court  erred  in  not  giving  each  and  every  paragraph 
of  the  instructions  asked  by  the  defendant.  Waiving  the  ques- 
tion of  definiteness  in  assignment,  it  remains  the  fact  that  this 
is  merely  a  repetition  of  the  exception  taken  to  the  refusal  to 
give  said  offered  instruction.  As  we  hold  that  it  was  right  to 
refuse  the  instruction,  it  was  also  right  to  overrule  that  part 
of  the  motion  in  arrest  of  judgment  which  complains  of  the 
refusal  to  give  such  instruction. 

We  must  decline  to  rcAaew  the  sufficiency  of  the  indict- 
ment with  reference  to  charging  facts,  because  no  attack 
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recognized  by  law  was  below  made  upon  the  indictment.  This 
disposition  of  the  attack  upon  the  indictment,  and  also  that 
almost  all  of  them  are  irrelevant  on  such  attack,  make  the 
following  citations  of  appellant  ineffective :  State  v.  Wasson, 
126  Iowa  320;  State  v.  Chicago,  B.  &  Q.  B.  Co.,  63  Iowa  508; 
State  V.  Potter,  28  Iowa  554 ;  Staie  v.  McKiwney,  130  Iowa 
370;  State  v,  Brandt,  41  Iowa,  at  607,  608;  State  v.  Martin, 
125  Iowa  715;  Staie  v.  Brown,  (Ohio)  21  Am.  St.  790;  State 
V.  BauguesB,  106  Iowa  107;  State  v.  AshpoU,  127  Iowa  680; 
Cosgrove  v.  State,  (Tex.)  66  Am.  St.  802;  and  so  are  Webb 
V.  State,  (Ala.)  18  So.  491 ;  CommanweaUh  v.  Wardell,  128 
Mass.  52,  cited  by  the  State. 

rV.     The  court  charged  that  lewdness  is  the  unlawful 

indulgence  of  the  animal  desires,  and  is  also  legally  defined 

to  be  lustful  and  licentious  behaving,  such  as  unchastity, 

sensuality  and  debauchery.    It  is  urged  that 

••  J^SS?Sr*  ^^    *^^  ^^®*  ^^*  define  lewdness  clearly,  nor  with 

BU^uonilluU  sufficient  fullness.    The  definitions  presented 

^^'  by  the  defendant  through  offered  instructions 

were:  (1)  That  lewdness,  within  the  meaning  of  the  statute, 
is  the  living  or  dwelling  together  of  a  man  and  woman  who 
are  not  married  to  each  other,  as  if  they  were ;  (2)  living  with 
and  having  illicit  sexual  intercourse  with  but  one  woman  to 
whom  defendant  is  not  married,  and  with  whom  he  dwells  as 
if  he  were  married  to  her;  (3)  habitually  living  or  dwelling 
with  some  woman  as  his  wife  and  habitually  having  illicit 
sexual  intercourse  with  her  without  being  married  to  her. 

The  authorities  cited  to  sustain  the  claim  that  it  was  error 
to  reject  these,  indicate  that  appellant  labors  under  the  mis- 
conception that  he  is  charged  with  a  course  of  incontinent 
living,  or  with  habitual  illicit  relationships,  or  with  offending 
by  creating  public  scandal.  He  is  accused  of  none  of  these. 
He  is  not  charged  with  open  adultery  or  leading  a  life  of  lewd- 
ness, but  of  resorting  to  a  house  of  ill  fame  to  commit  lewd- 
ness, i.  e.,  to  do  lewd  acts.  That  is  one  reason  why  the  cita- 
tions are  irrelevant.    It  is  not  relevant  that  resort  on  a  single 
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occafiion  for  a  lewd  purpose  fails  to  prove  leading  a  life  of 
lewdness.  State  v.  McDwvUt,  140  Iowa  342.  That  merely 
decides  that  ''one  swallow  does  not  make  a  summer."  And 
so  of  the  fact  that  a  single  act  of  lewdness  is  not  the  ''lewd 
and  lascivious  conduct"  punished  as  such  by  statute.  State 
V,  Marvin,  12  Iowa  499.  Such  statutes  use  "conduct"  in  the 
sense  of  customary  behavior.  It  is  self-evident,  but  not  mate- 
rial, that  a  single  act  of  illicit  intercourse  wiU  not  sustain  a 
conviction  for  living  in  open  adultery.  Bird  v.  State, 
21  Tex.  Ct.  of  App.  635 ;  Bodiford  v.  State,  86  Ala.  67 ;  People 
v.  Salmon,  (Cal.)  83  Pac.  42.  And  see,  too,  Wright  v.  Staie, 
(Ala.)  18  So.  941;  Carotti  v.  State,  42  Miss.  334;  Bichey  v. 
State,  (Ind.)  19  Ann.  Gas.  654.  Equally  manifest,  that  such 
an  act  does  not  justify  conviction  for  open  and  notorious 
cohabitation  and  adultery.  People  v.  Salmon,  (Cal.)  83  Pae. 
42.  It  is,  of  course,  true,  and,  equally  of  course,  irrelevant, 
that  resorting  for  an  isolated  act  of  intercourse  does  not  war- 
rant conviction  for  lewd  and  vicious  association  and  cohabi- 
tation, or  for  open  and  gross  lewdness,  and  that  clandestine 
intercourse  does  not  violate  a  statute  forbidding  lewdly  and 
lasciviously  abiding  and  cohabiting.  State  v.  Chandler,  132 
Mo.  155.  Such  statutes  inhibit  the  unlawful  living  together 
as  only  man  and  wife  may  lawfully  live.  Of  course,  no  isolated 
act  of  illicit  intercourse  is  that.  See  State  v.  Poyner,  (Wash.) 
107  Pac.  181.  Nor  are  holdings  material  that  some  acts  of 
lewdness  do  not  constitute  the  one  who  practices  them  a  prosti- 
tute, nor  her  conduct  prostitution.  BunfiU  v.  People,  (HI.) 
39  N.  E.  565;  State  v.  Brow,  (N.  H.)  15  Atl.  216. 

In  State  v.  Mitchell,  149  Iowa  362,  Mr.  Justice  Ladd 
makes  this  distinction  clear.  The  case  involves  the  chaise  of 
conspiracy  to  induce  two  females  to  commit  the  crimes  of 
adultery  and  lewdness,  and  to  become  prostitutes.  An 
instruction  which  defines  lewdness  to  be  "the  unlawful  indul- 
gence of  the  animal  desires"  is  held  to  be  inadequate  and 
misleading,  because  the  essence  of  the  indictment  is  an  attempt 
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to  induce  the  women  to  lead  an  incontinent  life,  and  the 
instruction  compels  conviction  if  the  conspiracy  was  no  more 
than  to  procure  their  willing  presence  for  the  purpose  of  com- 
mitting a  single  act  of  incontinence — ^an  act  which  would  con- 
stitute neither  lewdness  nor  prostitution.  It  is  said  that  the 
case  differs  from  keeping  a  house  of  ill  fame,  resorted  to  for 
the  purpose  of  prostitution  and  lewdness,  in  that  on  indictment 
for  the  last,  the  term  lewdness  is  employed  in  the  ordinary 
sense  as  meaning  a  lustful,  lecherous,  lascivious  or  libidinous 
act.  In  other  words,  while,  on  the  charge  of  leading  a  life  of 
lewdness,  or  inducing  others  to  lead  such  or  to  become  prosti- 
tutes, there  may  not  be  a  conviction  merely  because  there  was 
an  unlawful  indulgence  of  the  animal  desires,  or  lustful  and 
licentious  behaving,  such  as  unchastity,  sensuality  and 
debauchery,  where  the  charge  is  resorting  for  the  purpose  of 
lewdness,  it  is  sufScient  that  the  place  was  visited  for  the  pur- 
pose of  committing  an  act  of  lewdness,  as  the  term  is  under- 
stood in  the  accepted  usage  of  the  language. 

V.    There  is  evidence  from  which  the  jury  might  have 
believed  that  some  of  the  visits  of  the  defendant  to  the  house 
occupied  by  Bichard  and  Lillie  Lawrence  were  visits  of  friend- 
ship.   Defendant  complains  of  the  refusal  of 
••  J^rtSfS?©?''    instructions  that  he  might  lawfully  go  to  a 
visiS?olfri«id-  house  of  ill  fame  if  his  purpose  was  that  of 
rt^ip^inatruc-     frfendly  visiting,  and  the  failure  to  give  an 
equivalent  direction.    We  think  there  was  not 
such  failure.    The  court  once,  if  not  oftener,  instructed  that 
the  jury  could  not  find  defendant  guilty  unless  convinced 
beyond  reasonable  doubt  that  he  resorted  to  or  used  the  said 
house  ''for  the  purpose  of  prostitution  or  lewdness."    This 
is,  of  necessity,  a  charge  that  defendant  could  not  be  con- 
victed for  visiting  said  house  for  the  purpose  of  friendly  visit- 
ing.   One  who  goes  to  the  dwelling  of  his  friend  for  the  pur- 
IKwe  of  visiting  as  a  friend  does  not  resort  to  it  for  the  pur- 
pose of  prostitution.    A  direction,  then,  that  it  is  only  a  visit 
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with  the  last  named  purpose  that  can  convict  is  fairly  equivsr 
lent  to  an  instruction  that  visits  for  any  other  purxKMse  are 
not  covered  by  the  indictment. 


2. 


There  is  a  line  of  cases  which  hold,  in  effect,  that  private 

incontinence  and  resort  to  a  place  for  a  single  night  for  the 

purpose  of  lewdness  do  not  come  within  the  statute  provision 

against  leading  a  life  of  lewdness;  and  that 

10.  PRonrru-         incontinence  by  a  householder  with  a  ser- 

TioN :  reaort- 

insforpur-       yaut  in  his  household  is  not  within  the  stat- 

po86  or :  eie- 

SSSSiity'fo;      «*«•    See  State  v.  McDwutit,  140  Iowa,  at  344 ; 

MS^""*"      State  V.  Irvin,  117  Iowa  469;  and  People  v. 

Pinkerton,  (Mich.)  44  N.  W.  180.    Complaint 

is  made  of  refusal  of  an  instruction  in  effect  that  there  could 

be  no  conviction  unless  it  was  found  that  defendant  frequently 

resorted  to  the  house  of  the  Lawrences  for  the  purpose  charged 

in  the  indictment,  and  that  one  or  an  occa- 

^^'  Stw^^tHai:  in-  ^ional  visit  to  an  alleged  house  of  ill  fame  for 

pu^bifity  to'^'  such  purpose  will  not  warrant  a  conviction. 

evidence.  ^^  j^^^^  ^^  ^^  ^j^^^^  ^  ^^  ^^^  ^^  ^^^^ 

ranted  to  find  that  the  defendant  resorted  to  said  house 
for  said  purpose  at  all,  it  was  also  warranted  in  finding  that 
he  so  resorted  many  times.  If,  then,  we  were  to  concede  the 
rule  invoked  by  defendant,  it  would  still  be  proper  to  refuse 
said  instruction ;  because,  while  the  jury  might  find  that  there 
was  no  resorting  for  the  purpose  charged  in  the  indictment, 
there  is  no  theory  of  the  evidence  upon  which  it  could  find 
that  the  resorting  done,  if  any,  was  occasional  merely,  or  that 
defendant  resorted  there  but  once.  We  are,  however,  dis- 
inclined to  affirm  such  a  rule.  O^Brie^  ft'  People,  28  Mich. 
213,  214,  does  not  hold  that  the  offense  5f  resorting  is  not 
made  out  unless  the  visits  are  frequent.  The  exact  decision 
is  that  ''to  hold  that,  when  such  persons  resort  to  such  places, 
no  criminal  purposes  can  be  inferred  would  be  absurd." 


Digitized  by  VjOOQ IC 


Mar.  1916]  State  v.  Gardner.  769 

While,  as  said,  it  does  not  sustain  the  contention  of  the  defend- 
ant, it  does  meet  his  claim,  also  made,  that  the  court  should 
have  charged  that  defendant's  visits  to  this  house  should  be 
presumed  to  be  for  an  innocent  purpose.  In  8iaU  v.  Ah  Sam, 
15  Nevada  27,  this  very  question  was  determined.  It  was 
there  argued  that  to  resort  to  such  places  is  not  to  go  merely 
once,  but  to  go  and  go  again — ^to  make  a  practice  of  going. 
The  court  said  that,  while  the  etymology  of  the  word  lends 
some  support  to  this  argument,  yet  ''the  definitions  given  in 
the  lexicons  show  that,  whatever  may  have  been  its  original 
meaning,  it  no  longer  means  anything  more  in  the  connection 
in  which  it  is  employed  in  the  statute  than  to  go  once." 

VI.  There  is  no  merit  in  the  contention  that  it  was  error 
to  refuse  a  charge,  in  effect,  that  it  would  not  constitute  the 
house  one  of  ill  fa^Le  because  Lillie  Lawrence  alone  therein 
had  sexual  intercourse  with  various  men 
**'  £Kr':'SJai:  named  in  the  indictment,  and  that,  to  consti- 
a^Ucabiiity'  tutc  it  such  housc,  it  must  further  be  found 
*°^  that  other  women  were  kept  or  made  their 
habitation  there  for  the  purpose  of  indiscriminate  intercourse. 
While  it  is  true  that  such  acts  of  illicit  commerce  by  the  pro- 
prietor are  not  ordinarily  sufficient  to  give  the  house  this  char- 
acter (9  Am.  &  Eng.  Encyc.  of  Law,  520;  State  v.  Lee,  80 
Iowa  75),  even  this  is  not  always  so.  State  v.  Young,  96  Iowa 
262 ;  State  v.  GiU,  150  Iowa  210.  Be  that  as  it  may,  no  theory 
of  the  evidence  made  the  instructions  asked  relevant.  We 
may  assume,  for  the  sake  of  argument,  that  the  jury  might 
have  found  that  no  woman  resorted  to  the  Lawrence  house  f oi 
illicit  sexual  commerce ;  but  there  was  no  evidence  whereupon 
it  might  find  that  no  one  but  Lillie  Lawrence  practiced  such 
commerce  in  that  house.  Moreover,  the  court  defined  a  house 
of  ill  fame  to  be  one  ''visited  by  persons  of  both  sexes  for  the 
purpose  of  having  unlawful,  indiscriminate  sexual  inter- 
course,'' and  thus  clearly  negatived  the  thought  that  the  acts 
of  Lillie  Lawrence  alone  could  give  the  house  that  character. 
Vol.  174  Ia.— 49 
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2. 

Defendant  asked  instmetions  defining  a  house  of  ill  fame, 
the  essence  of  which  is  that  it  is  a  place  of  resort  inhabited 
by  more  than  one  woman  actually  engaged  in  prostitution. 
The  court  charged,  instead,  that  it  is  a  house 
^''  SSf»f  dSinfc  visited  by  persons  of  both  sexes  for  the  pur- 
•tnictioSs:  pose  of  having  unlawful,  indiscriminate  sex- 
accuracy.  ^^  intercourse;  and  defendant  complains  of 
both  acts.  We  are  of  opinion  that  State  v.  WUson,  124  Iowa 
action  of  the  trial  court,  and  that  Staie  v.  Clark,  78  Iowa,  at 
action  of  the  trial  court,  and  that  State  v.  Clark,  78  Iowa  at 
493,  does  so  in  effect.  While  King  v.  People,  83  N.  T,  587, 
and  Beard  v.  State,  (Md.)  17  Am.  St.  536,  are  rightly  decided, 
they  do  not  hold  that  the  definition  given  by  the  trial  court  is 
incorrect.  State  v.  MvUen,  35  Iowa  199,  207,  State  v.  Toombs, 
79  Iowa  741,  State  v.  CaUey,  (N.  C.)  17  Am.  St.  704,  State  v. 
Chauvet,  111  Iowa  687,  689,  Boswell  v.  State,  (Tex.)  85  S.  W. 
1076,  State  v.  Irvin,  117  Iowa  469,  and  State  v.  Lee,  80  Iowa 
75,  cited  by  appellant,  are  not  relevant  to  the  point  now  in  con- 
sideration. Neither  are  State  v.  Beebe,  115  Iowa  128,  People 
V.  MaUette,  (Mich.)  44  N.  W".,  at  963,  Johnson  v.  State,  (Tex.) 
24  S.  W.  411,  Graeter  v.  State,  (Ind.)  4  N.  E.  461,  State  v. 
Schaffer,  74  Iowa  704,  State  v.  Steen,  125  Iowa  307,  and  State 
V.  Wells,  46  Iowa  662,  cited  by  appellee.  All  but  one  of  these 
last  deal  with  what  evidence  wiU  make  it  a  jury  question 
whether  the  proprietor  of  a  house  of  ill  fame  knew  the  house 
was  of  that  character  and  consented  to  what  was  being  done 
therein. 

3. 

The  defendant  asked  the  court  to  charge  that,  while  evi- 
dence of  the  general  reputation  of  the  Lawrence  house  is 
admissible,  there  may  be  no  conviction  on  that  alone,  and  there 
14.  H0U8B  OF  nx     niust  be  some  other  evidence  showing  that  such 
d«Dc«':  repu-     housc  was  actually  kept  and  used  as  a  house 
pia^e":?n-         of  ill  fame.    No  doubt  this  is  the  law.    State 

atructions. 
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V.  Hendricks,  15  Mont.  194;  State  v.  Steen,  125  Iowa 
307;  Baits  v.  United  States,  12  Am.  &  Eng.  Ann.  Cas. 
271,  272.  And  see  State  v.  Porter,  130  Iowa  690. 
But  the  refusal  of  the  request  to  charge  is  not  error,  be- 
cause the  court  seems  to  have  fully  adopted  this  theory  in  its 
own  instructions.  In  Paragraph  5,  the  jury  is  told  that  they 
should  carefully  consider  testimony  received  regarding  the 
general  reputation  of  the  house  and  the  like ;  also  to  consider 
the  things  that  were  said  and  done  in  and  about  the  same,  the 
coming  and  going  of  people  to  and  from  it,  and  all  the  facts 
and  circumstances  shown  in  evidence,  and  from  these  to 
determine  the  real  character  of  the  house,  which  seems  to  be 
an  instruction  that  the  reputation  is  to  be  dealt  with  as  merely 
one  item  in  the  proof.  In  Instruction  10,  the  jury  was  further 
charged  that,  while  evidence  of  general  reputation  of  the 
house  is  admissible,  the  defendant  cannot  be  convicted  on  that 
alone,  and  that  there  must  be  some  other  evidence  tending  to 
show  that  the  house  was  of  the  character  charged ;  and  that, 
in  considering  this  question,  the  jury  should  consider  all  the 
facts  and  circumstances  shown  upon  the  trial,  including  the 
testimony  with  regard  to  the  general  reputation  of  the  house. 

VII.  Instructions  offered,  and  one  ground  of  the  motion 
in  arrest  of  judgment,  assert  that  there  was  no  evidence  to 
sustain  the  verdict.  We  are  of  opinion  that  these  instruc- 
tions were  rightly  refused,  and  this  ground  of  the  motion  in 
arrest  rightly  overruled.  See  8ta;te  v.  OiU,  150  Iowa  210. 
State  V,  Bayhum,  170  Iowa  514,  fully  supports  several  hold- 
ings herein  announced,  and  is  in  no  respect  in  conflict  with 
this  opinion. 

For  what  is  pointed  out  in  the  first  and  second  divisions 
of  this  opinion,  the  cause  must  be  remanded  for  a  new  trial. — 
Beversed  and  Bemanded, 

By  stipulation,  this  is  the  order  in  State  v.  James  Devinr 
ney,  Appellant. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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Aeoo«D  AMD  SuiirjkcnoN 

AOCM>BD  AND  aATISFAOTION. 

Unliquidated  Claims. 

Wluit    conatitiites.     A    claim    is    unliquidated    wheneyer    it    ap- 
1    peara: 

1.  That  a  bona  fide  dispute  exists  as  to  the  correct  amount, 
or 

8.  When  it  is  admitted  that  one  of  two  sums  is  due,  but  a 
bona  fide  dispute  exists  as  to  which  is  the  correct  amount. 
Sehultx  V.  Farmers  El.  Co.,  667. 

Past  Payment. 

Ualiqiiidated  daim:  Acceptance  of  check:  Effect  In  the  case  of 
8  an  honest  dispute  as  to  the  correct  amount  of  an  unliquidated 
elaim,  an  accord  and  satisfaction  results  from  the  act  of  the 
debtor  in  giving,  and  the  creditor  in  taking  and  cashing,  though 
reluctantly,  a  check  for  a  smaller  amount  than  the  creditor 
had  been  contending  for,  even  though  the  debtor,  when  he  gave 
the  check,  did  not  actually  say  by  word  of  mouth  that  he 
intended  the  check  to  be  in  full  settlement,  the  creditor  know- 
ing, expressly,  or  impliedly  from  the  circumstances,  that  such 
was  the  intention  of  the  debtor.    Schultz  v.  Farmers  El.  Co.,  667. 

Ualiqnidated  daim:  Payment  wider  condition:  Inrarance.  If 
3  parties  are  in  an  hone9t  dispute  as  to  which  of  two  sums  of 
money  is  due,  whether  such  dispute  arises  over  a  question  of 
law  or  fact,  and  the  debtor  tenders  a  sum  on  condition  that 
it  be  accepted  in  discharge  of  the  whole  debt,  and  the  creditor 
receives  and  retains  such  sum,  an  accord  and  satisfaction 
results,  irrespective  of  the  question  whether  the  debtor  was 
correct  in  his  contention.  The  claim  of  the  creditor  that 
he  received  the  sum  as  ''part  payment"  will  avail  nothing. 
Ferguson  t.  Qrand  Lodge,  61. 
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A0YER8B  P088B8810N  TO  Appeal  and 

ADVEBSE  POSSESSION.  See  Boundabobs,  2;  Limitation 
OF  Actions,  3. 

Duration. 

Limitation  of  actions:    Ten-year  period.    Open  and  notoriouB  poe- 

1  Bession  of  real  property,  under  claim  of  title,  for  a  period  of 
ten  years,  bars  an  action  for  recovery.    Dwight  v.  City,  178. 

Operation  and  Effect. 

Relative  strength  of  titles.    Plaintiff  in  an  action  to  recover  real 

2  property  on  the  ground  of  adver9e  possession  must  recover  on 
the  strength  of  his  own  title,  not  on  the  weakness  of  his  adver- 
sary's.   Dwight  V.  City,  178. 

AFFIDAVITS.     See  Trl\l,  11. 
APPEAL  AND  ERROR.    See  Criminal  Law,  10. 
Dilatory  Appeals. 

Penalty.    Record  held  not  sufficient  to  justify  the  taxation  of  the 

1  statutory  penalty  for  taking  dilatory  appeals.  Hay  v.  Hassett, 
601. 

When  Appeal  Lies. 

Appeal  by  successful  party:     Habeas  corpus.    An  appeal  will  not 

2  lie  by  a  wholly  successful  party,  even  though  an  appeal  ia 
prosecuted  by  the  defeated  one.  So  held  in  habeas  corpus 
against  a  sheriff,  the  application  for  release  having  been  denied. 
Ford  v.  Dilley,  243. 

Right  op  Review. 

Waiver  of  error:     Failure  to  request  ruling.    He  who  objects  to 

3  evidence,  but  fails  to  insist  upon  a  ruling  and  makes  no 
motion  to  exclude,  waives  any  error,  if  any,  in  the  reception  of 
the  evidence.    Phelps  v.  Linnan,  138. 

Waiver  of  error:     Unargued  assignment  of  error.    An  unargued 

4  assignment  of  error  may  be  ignored.  So  held  under  an  assign- 
ment of  error  on  the  part  of  the  court  in  adding  interest  to  a 
verdict.     Thompson  v.  Romack,  155. 
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Afpbal  AM)  Bbbor  Ck>ntlnued 

Waiver  of  error:    Motion  for  directed  verdict    He  who  moyee  for 

5  directed  verdict  and  suffers  an  adverse  ruling  and  thereupon 
introduces  his  testimony,  must  then  renew  his  motion,  or 
waiver  of  error,  if  any,  in  the  adverse  ruling  will  result. 
In  case  such  motion  is  not  renewed,  the  insufficiency  of  the  evi- 
dence may  be  raised  (a)  by  instruction  or  (b)  by  motion  for 
new  trial  on  the  ground  of  the  insufficiency  of  all  the  evidence 
to  support  a  verdict.    Warren  v.  Graham,  168. 

Review:     Failure  to  advantage  one's  self  of  ruling.    A  ruling  of 

6  the  court  will  not  be  reviewed  when  the  complaining  party 
fails  to  take  advantage  of  a  subsequent  ruling  reversing  the 
first.    In  re  Will  of  Crissick,  397. 

Kulings  on  indefinite  questions:     Refusal  to  reframe  questioiL    A 

7  question  indefinite  in  form  should,  on  request  of  the  court,  be 
reframed.     In  re  Will  of  Crissick,  397. 

Transfer  to  equity:    Transfer  on  complainant's  request    One  may 
7a    not  complain  of  the  sustaining  of  his  own  motion  to  transfer 
a  cause  to  the  equity  calendar.    Bullard  v.  Beck,  349. 

Reservation  op  Grounds. 

Questions  first  raised  on  appeal.    Objections  not  made  in  trial  court 

8  will  not  be  considered  on  appeal.    Shedenhelm  v.  Cafferty,  195. 

Evidence:    Failure  to  move  to  strike.    In  order  to  secure  a  review  ' 

9  of  objections  to  the  reception  of  evidence,  it  is  not  necessary 
that  the  record  show  that  such  objections  were  followed  by  a 
motion  to  strike  such  evidence  from  the  record.  Ford  v.  Dilley, 
343. 

Abstract  of  Record. 

Amended  abstract:    Failure  to  file  in  time:    Motion  to  strike.    An 

10  amended  abstract  making  material  corrections  in  appellant's 
abstract  will  not  be  stricken,  even  though  not  filed  in  time 
under  the  rules.     (Rule  32.)     Ferguson  v.  Grand  Lodge,  61. 

Questions  of  fact:     Evidence:     Necessity  to  present:     Certiorari: 

11  Intoxicating  liquors.  On  certiorari  to  test  the  legality  of  an 
order  discharging  one  accused  of  contempt  in  unlawfully  selling 
intoxicating  liquors,  the  evidence  on  which  the  discharge  wns 
based  must  be  presented.     McNiel  v.  District  Court,  417. 

Assignment  op  Errors. 

Sufficiency:     Omnibus    assignments.     Each    assignment    of    error 

12  should  be  sufficient  in  itself  to  disclose  the  particular  proposi- 
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tion  whieh  appellant  desires  to  present.    It  follows  that  omni 
bus  assignments  will  be  disregarded.   In  re  Estate  of  Paiuly,  iz^. 

Prtparatioa.    An  assignment  of  error  will  be  wholly  disregarded 

13  when  so  indefinite  as  to  necessitate  speculation,  or  an  independ- 
ent investigation,  on  the  part  of  the  court  or  opposing  counsel, 
in  onder  to  determine  the  precise  point  or  proposition  upon 
which  appellant  is  asking  a  reversal.  Brown  v.  Dee  Moines 
8.  B.  Wks.,  715. 

Failure  to  argue:     Waiver.    Waiver  of  an  assignment  of  error  re- 

14  suits  from  failure  to  argue  the  same.  Hollgren  v.  Railway  Co., 
568. 

Review,  Scope  of. 

Scope  and  extent.    An  application  to  compel  trustees  under  a  will 

15  to  make  an  allowance  to  attorneys  for  services  rendered  to  the 
beneficiary  of  the  trust  in  preserving  the  trust  will  not  be 
tried  de  novo  on  appeal.    In  re  Trusteeship  of  Clark,  449. 

Bstoppd:    Incondittnt  prayers.   If  plaintiff  makes  two  inconsistent 

16  prayers  for  relief,  he  may  not  complain  of  that  which  the 
court  grants  to  him.  So  held  where  plaintiff  prayed  (a)  for 
the  rescission  of  a  contract  and  (b)  for  damages,  and  the  court 
granted  a  reEcission.    Dow  v.  McVey,  563. 

Ssdndon  of  objectionable  evidence  on  inadequate  objection.    The 

17  court  will  not  review  an  assignment  of  error  based  on  the 
exclusion  of  evidence  objectionable  in  fact,  even  though  there 
was  no  objection  at  all,  or  the  one  made  was  inadequate. 
In  re  Will. of  Crissiok,  397. 

Evidence  received  subject  to  objection.    The  act  of  the  court  in 

18  receiving  certain  testimony  will   not  be   reviewed  on  appeal 

(a)  when  such  testimony   was  received  subject  to  objection, 

(b)  when  no  rulings  were  either  asked  or  made,  and  (c)  when 
no  exceptions  were  taken.    Ferguson  v.  Grand  Lodge,  61. 

Xrrort  against  appellee:     When  considered.    An  appellee  may,  on 

19  appellant's  appeal,  specify  wherein  he  himself  was  so  erred 
against  by  the  lower  court  that  a  correction  of  such  error  neu- 
tralises any  error  against  appellant,  and  may  demonstrate  that 
the  judgment  which  he  (appellee)  obtained  was  correct,  not- 
withstanding the  errors  against  appellant.    Ford  v.  Dilley,  243. 

Favorable  construction  of  evidence.    Rule  recognized  that,  on  review 
80    of  the  direction  of  a  verdict,  the  defeated  party  has  the  right 
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to  have  the  testimony  introduced  eonstrued  as  strongly  in  his 
favor  as  reason  will  permit.    In  re  Will  of  Crissick,  397. 

Pbbsumptions. 

XzdnsioB  of  evidence :    Neoetdty  to  disclose  purpose.    The  ^rpose 

21  of  offered  and  rejected  testimony  should  in  some  manner 
appear  from  the  record.  Warren  v.  Graham,  162;  In  re  Est.  of 
Workman,  222;  In  re  Will  of  Crissick,  397. 

Habmlbss  Erbob. 

Non-effect  in  changing  result.    Sustaining  the  rulings  of  the  trial 

22  court  is  justified  when,  had  the  rulings  been  otherwise,  the 
result  would  have  been  the  same.    In 're  Will  of  Crissick,  397. 

BTClusion  of  eridence  otherwise  brought  out.     Error  cannot  be 

23  predicated  on  the  exclusion  of  evidence  pertinent  to  the  issues 
when  such  evidence  was  elsewhere  or  otherwise  fully  brought 
out.    In  re  Estate  of  Workman,  222. 

Pleading:  Joining  issue:    Premature  assignment  for  trial:    Effect 

23a  Error  cannot   be   predicated  on   the   fact  that   a  cause   was 

assigned  for  trial  before  issues  were  fully  joined,  when  such 

issues,  BO  far  as  material,  were  fully  joined  on  the  same  day  on 

which  the  assignment  for  trial  was  made.    Bullard  v.  Beck,  349. 

Reversal. 

Proceedings  after  reversal:    Certiorari:    Intoxicating  liquors:    Cou- 

24  tempt.  A  general  order  of  reversal  in  a  certiorari  proceeding 
to  test  the  validity  of  an  order  discharging  one  accused  in  eon- 
tempt  proceeding  has  the  effect  of  sending  the  cause  back  to  the 
lower  court  for  fuU  retrial,  even  though  the  opinion  on  reversal 
was  on  the  ground  that  the  court  ought  to  have  entered  a 
judgment  of  conviction  against  the  accused.  McNlel  v.  Dis- 
trict Court,  417. 

Petition  for  Rehearinq. 

Petition  for  rehearing.     A  petition  for  rehearing,  in  a  pending 

25  cause,  cannot  have  the  effect  of  reaching  back  and  acting  as  a 
rehearing  of  a  former  officially  published  opinion  on  other 
features  of  the  same  case.    In  re  Trusteeship  of  Clark,  449. 

4PPEARAN0E.  See  Divorcb,  3. 


Digitized  by  VjOOQ IC 


778  Index,  Vol.  174. 

APPUCATION  of  PATMBNTS  to  ATTORN«r  AND  OuXNT 

APPLICATION  OF  PATBDBNTS.  See  Mechanics'  Lqsn. 
ASSIGNMENT  FOB  BENEFIT  OF  OBEDITOB& 

Tbust  Agreements. 

Sufficiency  of  evidence.    Evidence  reviewed,  and  held  inaufficient 

1  to  show  that  the  assignee  of  a  debtor  had  agreed,  in  con- 
sideration of  the  assignment,  to  pay  absolutely  the  secured  and 
unsecured  creditors  of  the  assignor.  Stacy  v.  Brown-Hurley 
Co.,  675, 

Duty  op  Trustee. 

Accounting:     Who  may  enforce.    A  trustee  or  assignee  receiving 

2  the  property  of  a  debtor,  under  an  agreement  to  handle  the 
same  in  the  interest  of  all  the  creditors,  the  debtor  not  being 
in  any  wise  released  from  his  obligations,  may  be  compelled  to 
account  for  the  property  (a)  by  the  debtor  or  (b)  by  the 
creditors.    Stacy  v.  Brown-Hurley  Co.,  676. 

Mortgaged  property:    Accounting.    A  trustee  or  assignee  of  mort- 

3  gaged  property  of  a  debtor,  under  an  agreement  to  handle  the 
same  in  the  interest  of  various  creditors,  is  under  no  obligation 
to  account  for  the  property  after  a  regular  and  good-faith 
foreclosure.     Stacy  v.  Brown-Hurley  Co.,  675. 

ATTOBNET  AND  CLIENT. 

Authority. 

When  terminated.    The  authority  of  an  attorney  to  prosecute  an 

1  action  terminates  with  judgment,  unless  something  consequent 
thereon  is  to  be  done  to  render  the  judgment  or  the  fruits 
thereof  effective  or  available.  So  held  in  the  entry  of  a  decree 
of  divorce.    Scott  v.  Scott,  740.  . 

Duties. 

Conduct  of  attorney:    Presentation  of  cause.    It  is  worth  while  for 

2  attorneys  to  so  present  their  causes  that  this  may  be  said  of 
them:  'In  leaving  the  case,  we  desire  to  express  our  obliga- 
tion to  counsel  on  both  sides  for  the  marked  thoroughness  with 
which  the  issues  have  been  presented,  and  the  perfect  frankness 
and  fairness  with  which  each  point  has  been  argued",  and  it 
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iB  worth  while  to  here  preeenre  it.    United  States,  etc.»  Co.  t. 
Iowa  Tel.  Co.,  476. 

Compensation. 

ReasonaUeness:  Burden  of  Proof.    The  rale  ''that  contracts  entered 

3  into  between  attorney  and  client  subeequent  to  the  employment 
are  presumptively  fraudulent  and  that  an  attorney  who  seeks 
to  recover  on  such  a  contract  has  the  burden  of  proof  to  show 
that  the  contract,  as  made,  was  fair  and  equitable,  and  was 
entered  into  by  the  client  after  being  fully  informed  of  his 
rights'',  has  no  application  to  the  contract  hy  which  the  rela- 
tion of  attorney  and  client  is  established,  such  contract  not 
bearing  on  its  face  evidence  of  imdue  advantage.  Edler  v. 
Frasier,  46. 

'H^atching  bargains":     ^^Unconscionable  agreements".    A  "catching 

4  bargain"  is  a  bargain  for  a  loan  or  payment  of  money  on 
oppressive  or  extortionate  or  unconscionable  terms  to  an  impe- 
cunious person  having  property  in  reversion  or  expectancy. 
Contract  between  an  attorney  and  client  reviewed,  and  held 
not  to  be  such.    Edler  v.  Fraaier,  46. 

Fraud  and  undue  advantage:    Evidtnce.    Evidence  reviewed,  under 
6    a  charge  that  a  contract  between  attorney  and  client  was  pro- 
cured by  fraud  and  undue  advantage  on  the  part  of  the  attor- 
ney,  and  held  that  the  client  upcm  whom  rested  the  burden  of 
proof  had  not  established  such  charge.    Edler  v.  Frasier,  46. 

keasonableness:  Evidence.  Evidence  reviewed,  and  held  to  show 
6  that  a  contract  was  neither  unreasonable  nor  oppressive  under 
which  attorneys  were  to  receive  20  per  e&at  of  the  value  of 
certain  lands  for  services  in  protecting  the  interests  of  certain 
children  in  their  possible  interest  in  their  mother's  estate,  the 
compensation  being  payable  after  the  death  of  the  mother, 
which  occurred  7  years  later.    Edler  v.  Frazier,  46. 

AUTOMOBILES.    See  Neougencb  ;  Parent  and  Child. 

BAIL. 

Capital  Offense. 

Other  indictments:    Habeas  corpus.    In  an  application  for  an  order 

1     to  admit  to  bail  one  under  indictment  for  a  capital  offense,  it 

is  entirely  immaterial  that  such  party  was  already  under  indict- 
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ment  for  myeral  other  <^eii8eft  on  which  he  had  been  admitted 
to  bail    Ford  y.  Dilley,  243. 

Purpose"  in  aeeldng  haiL    In  an  application  for  an  order  to  admit 

2  to  bail  one  under  indictment,  an  allegation  in  the  answer  that 
plaintifTe  purpose  in  being  admitted  to  bail  is  to  intimidate 
witnesses  should  be  stricken,  the  right  to  bail  being  a  spedfled 
constitutional  right,  and  detention  without  bail,  when  i^pU- 
cant  is  entitled  thereto,  not  being  a  substitute  for  a  peace  bond. 
Ford  V.  DiUey,  243. 

▲pplicatiOB  for  bail:     Motion:     Habau  coxpvt:     Adjvdkatifla. 

3  A  ruling  denying  a  motion  for  admission  to  bail  is  not  an  adju- 
dication of  the  right  to  bail,  when  such  ruling  is  "without 
prejudice  to  said  defendant's  right  to  present  said  matter  by 
habeas  corpus,"  such  latter  entry  not  being  perfunetoiy.  Ford 
V.  Dilley,  243. 

Troof  evident  and  presumption  greaf:    Burden  of  proof:    Indict- 

4  ment  as  evidence.  One  under  indictment  for  a  capital  <^en8e 
is  entitled  to  bail  before  conviction  unless  ''the  pro<rf  (of  guilt) 
is  evident  or  the  presumption  (of  guilt)  great."  (Const.,  Art. 
1,  Sec.  12.)  The  burden  to  show  that  sueh  proof  is  "evidenf* 
or  such  presumption  is  "great"  rests  on  the  State,  or  on  those 
representing  the  State.  The  indioimet^i  iiseif  is  mo  evidemoe 
whatever  of  the  guilt  of  the  accused  amd  raUea  no  preeumptiom 
of  his  guilt.    Ford  v.  Dilley,  243. 

Application  for  baO:    Procednre.    It  is  pointed  out,  in  a  general 
6    way,  that  on  the  application  ci  one  under  indictment  for  a 
capital  offoise  to  be  admitted  to  bail,  the  procedure  should 
be: 

1.  The  State,  having  the  burden  of  showing  that  the  proof 
of  guilt  is  evident  or  the  presumption  great,  should  first  offer 
its  evidence.  This  may  consist  of  (a)  the  minutes  of  testimony 
returned  with  the  indictment,  or  (b)  the  testimony  ci  sodi 
grand  jury  witnesses  called  anew,  or  (c)  both  such  minutea 
and  the  testimony  of  recalled  witnesses,  or  (d)  the  testimony 
of  any  other  witness. 

2.  The  accused  may  then,  in  effect,  demur  to  the  Staters 
showing  as  insufficient  to  justify  denial  of  bail,  or 

3.  The  accused  may  present  his  counter-pro(^  and 

4.  The  State  may  offer  rebuttal.     Ford  v.  Dill^,  243. 

Minutes  of  testimony:     Competency.    The  minutes  of  testimony 

6    returned  with  an  indictment  for  a  capital  offense  are  oompe- 

tent  evidence,  in  an  application  by  the  accused  to  be  admitted 

^  to  bail,  for  either  the  State  or  the  aooueed.    In  other  words. 
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the  State  may  rely  on  them  as  justifying  denial  of  bail,  and 
accused  may  rely  on  them  as  wholly  insufficient  to  justify  such 
denial.     Ford  v.  Dillqr,  243. 

Notice  of  additional  testimony:     Competency.    ▲  notice  of  addi- 

7  tional  testimony  which  the  county  attorney  expects  to  intro- 
duce on  the  trial  of  one  accused  of  a  capital  offense  ( 8ec.  5373, 
Code  Sup.,  1013)  is  wholly  inomipetent,  on  an  application  by 
accused  to  be  admitted  to  bail,  to  show  that  the  guilt  of  the 
accused  is  ''endent"  or  that  the  presumption  of  his  guilt  is 
"great."     Ford  v.  Dill^,  243. 

Tnblic  opinion".    Plea  that,  in  an  application  for  admission  to  hail, 

8  the  court  may,  in  effect,  give  heed  to  pnblio  opinion,  rebuked. 
Ford  Y.  Dilley,  243. 

Bvidence.    In  an  application  for  admission  to  bail  on  a  charge  of 

9  first  degree  murder,  held,  the  fact  that  petitioner  was  charged 
as  an  accessory  affected  nothing.    Ford  v.  Dilley,  243. 

Application  for  bail:     Improper  test  to  determine.    The  so-called 

10  Penn^lvania  test  to  determine  whether  bail  should  or  should 
not  be  granted  in  capital  charges  is  rejected  in  ioio,  to  wit: 
"Refuse  bail  in  a  case  of  malicious  homicide,  where  the  judge 
would  sustain  a  capital  conviction  pronounced  by  a  jury, 
<m  evidence  of  guilt  such  as  that  exhibited  on  the  application 
for  bail,  and  allow  bail  where  the  prosecutor's  evidence  is  of 
less  efficiency."    Ford  v.  Dilley,  243. 

^Proof  evident  or  presumption  great":    General  test     (1)  Proof 

11  of  guilt  of  a  capital  offense  is  "evident,"  within  the  meaning 
of  the  constitutional  exception  to  the  granting  of  bail,  only 
when  the  evidence,  on  its  face  and  unexplained,  excludes  every 
other  reasonable  conclusion  than  that  of  the  guilt  of  the  ac- 
cused.   In  8Uoh  case  only  »hould  hail  be  refused, 

(2)  The  presumption  of  guilt  of  a  capital  offense  is  "great," 
within  the  meaning  of  such  constitutional  exception,  only  when 
the  circumstances  testified  to  are  such  that  the  inference  of 
guilt  naturally  to  be  drawn  therefrom  is  strong,  clear  and  con- 
vincing to  the  unbiased  judgment  and  is  such  as  to  exclude  all 
reasonable  probability  of  any  other  conclusion.  In  such  caw 
only  ehould  bail  be  refused.     Ford  v.  Dill^,  243. 

BILLS  AND  NOTES. 

FiLUNG  Blanks. 

Violating  authority:     Effect:     Jury  question.    He  who  signs  in 
1    blank  that  which,  when  completed,  will  be  a  negotiable  promis- 
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8017  note,  and  intrusts  it  to  another  with  specified  authority 
as  to  the  filling  of  blanks,  is  not  liable  thereon  in  an  action 
by  a  payee  whose  name  was  inserted  as  such  payee  in  violation 
of  the  said  given  authority,  even  though  such  payee  had  no 
knowledge  that  the  note  had  been  signed  in  blank  and  in- 
trusted to  another  to  fill  out  (Sec  3060-al4,  Code  Supp., 
1913.)  Evidence,  reviewed,  however,  in  the  case  of  an  in- 
dorser  of  a  note  while  only  signed  in  blank,  and  held  to  pre- 
sent a  jury  question  whether  there  had  been  any  violation  of 
authority  in  filling  out  the  note.  Devoy  &  Kuhn  Coal  Co.  v. 
Huttig,  357. 

FiUing  blank:    Violating  authority:    Evidence.    Evidence  reviewed, 

2  in  a  case  where  a  note  signed  in  blank  was  intrusted  to  an- 
other with  authority  to  so  fill  out  as  "to  assist  in  financing 
the  maker,''  and  held  to  present  a  jury  question  whether  the 
note  had  not  been  so  filled  out  as  to  actually  discharge  a  debt 
of  the  maker,  and  therefore  whether  there  was  no  excess  of 
authority  in  inserting  the  name  of  payee.  Devoy  &  Kuhn  Goal 
Go.  V.  Huttig,  357. 

Alte»ation  op  Instrument. 

Alteration  of  instrument:     Addition  of  indoraer:     Non-conaent  of 

3  prior  indoraer.  The  addition  of  an  indorser  to  a  note,  without 
the  consent  of  a  prior  indorser,  but  before  the  note  was  de- 
livered to  and  accepted  by  the  payee  (who  had  no  knowledge 
of  the  order  of  indorsing)  is  not  such  material  change  as  to 
release  the  non-consenting  indorser.  (Sec.  3060-al25,  Code 
Supp.,  1913.)     Devoy  &,  Kuhn  Coal  Co.  v.  Huttig,  357. 

Inix»ser. 

Ultra  virea:    Position  of  indoraer:     Statutory  warranty.    An  in- 

4  dorser  of  a  negotiable  promissory  note  says,  in  effect:  I  war- 
rant that  all  prior  parties  to  this  note  had  capacity  to  con- 
tract. So  held  where  an  indorser  attempted  to  ward  off 
liability  by  the  claim  that  the  execution  of  the  note  by  the 
maker  (a  corporation)  was  ultra  vires.  (Sec.  3060-a65,  Code 
Supp.,  1913.)     Devoy  &  Kuhn  Coal  Co.  v.  Huttig,  357. 

Diidiarge  of  indoraer:     Holder'a  right  to  elect  to  hold  part  of 

5  indoraera.  It  is  competent  for  the  holder  of  a  negotiable 
promissory  note  to  elect  to  hold  only  a  part  of  the  indorsers. 
Devoy  k  Kuhn  Goal  Co.  v.  HuUig,  357. 
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Holder  in  Dub  Goubse. 

Defect  in  title  of  sadsnor:    Effect    Whenever  it  appears  that  the 

6  title  of  the  assignor  of  a  negotiable  instrument  was  defective-— 
for  instance,  tainted  with  fraud — ^the  one  presumed  to  be  a 
holder  in  due  course  must  assume  the  burden  to  show  that  he 
is  such  in  fact.    Houge  v.  St.  Paul,  etc.,  Ins.  Co.,  607. 

Payment  and  Discharge. 

Parties  secondarily  liable.    The  indorser  of  a  promissory  note  is  not 

7  primarily  liable  thereon  because  of  the  fact  that  he  was  at 
one  time  the  maker  of  a  note  which  was  paid  by  the  substitu- 
tion of  the  note  in  question,  on  which  he  was  only  indorser. 
(Sec  3060-al92,  Code  Supp.,  1913.)  Devoy  k  Kuhn  Coal  Ca 
V.  Huttig,  357. 

BONDS. 

Construction. 

Ambiguous  connection  of  unambiguous  terms:    Rejection  of  terms. 

1  Rule  of  construction:  Not  what  the  separate,  definite  parts 
of  a  contract  mean  when  read  as  though  standing  alone,  but 
what,  in  view  of  the  ambiguous  connections  of  the  several 
parts,  is  the  meaning  of  the  entire  instrument  when  read  as  a 
whole,  and  in  the  light  of  (a)  the  subject-matter  of  the 
contract,  (b)  the  laws,  if  any,  giving  rise  to  the  contract,  (c) 
the  situation,  objects  and  purposes  of  the  parties— in  short, 
the  entire  connected  history  relating  to  and  culminating  in  the 
contract.  When  the  quest  for  the  meaning  is  ended,  it  may  be 
necessary,  in  order  to  apply  the  actual  meaning,  to  wholly 
ignore  some  terms  of  the  contract — or  at  least  to  largely 
shave  or  restrict  their  ordinary  meaning.  So  held  where  a 
surety  bond,  given  to  meet  the  requirements  of  an  ordinance, 
apparently  covered  both  the  construction  and  future  main- 
tenance of  a  system  of  underground  telephone  condiuts,  but 
was  held  to  cover  construction  only.  United  States,  etc,  Ca  v. 
Iowa  Tel.  Co.,  476. 

Bond  in  excess  of  statutory  or  ordinance  requirement:    Surplusage. 

2  Where  an  ordinance  imposes  a  series  of  duties  on  one  who  is 
under  the  jurisdiction  of  the  municipality,  and  specifies  that, 
as  to  some  of  the  duties,  a  bond  shall  be  given  for  their  faithful 
performance,  it  must  be  presumed,  as  to  the  duties  concerning 
which  no  bond  is  required,  that  the  city  was  content  to  rely 
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on  the  personal  reBponsibility  of  the  one  owing  the  duty,  and 
therefore  that  that  part  of  a  bcmd  in  exoesA  of  the  ordinance 
requirements  is  surplusage.  United  States,  etc,  Co.  v.  Iowa 
Tel.  Co.,  476. 

Statutory  bonds:    Indnsion  of  non-ttatutoiy  coaditioiu:    Common- 

3  law  obligation.  A  bond  containing  the  conditions  prescribed 
by  a  statute  or  ordinance  and  intentionally  given  to  comply 
therewith,  is  not  converted  into  a  common-law  obligation  by 
the  addition  of  other  conditions  not  required  by  the*  statute  oi 
ordinance.    United  States,  etc.,  Co.  v.  Iowa  Tel.  Ca,  476. 

Statntoiy  bonds:     Indnsion  of  non-ttatntory  coaditioiia:    Kffoct 

4  The  validity  or  enforceable  quality  of  a  bond  intentionally 
given  in  order  to  comply  with  a  statute  or  ordinance  does  not 
extend  beyond  the  conditicms  which  the  statute  or  ordinanoe 
prescribes.    United  States,  etc,  Co.  v.  Iowa  TeL  Co.,  476. 

Actions  on. 

Actioni  by  third  paxtiet:    When  anthoriied.    Any  person  intended 

6    to  be  secured  by  a  bond  given  to  a  municipal  corporation  may 

maintain  an  action  thereon  in  his  own  name  for  a  breach  of 

the  conditions  of  the  bond.     (Sec.  3467,  Code,  1897.)     Hay  v. 

Hassett,  601. 

B0UNDABIB8. 

ACQUIESGENCE. 

Xaowledge.     The  doctrine  of  boundary  lines  by  acquiescence  is 

1  simply  mutuol  agreement  implied.  Dwight  v.  City  of  Des 
Moines,  178. 

Acquiescence  and  adyerae  possession  contrasted.     Boundary  lines 

2  may  be  established  by  recognition  and  acquiescence,  independent 
of  adverse  possession,  except  the  element  of  ten  years'  time. 
(Sec  4236,  Code,  1897.)     Helmick  v.  Railway  Co.,  658. 

Railway  right  of  way.    The  doctrine  of  boundary  lines  by  recog- 

3  nition  and  acquiescence  for  a  period  of  ten  years  may  be  in- 
voked to  alienate  from  a  railway  company  a  portion  of  its  right 
of  way  never  in  its  possession.  (Sec  4236,  Code,  1897.)  Hel- 
mick V.  Railway  Co.,  558. 

Ten-year  period:    'backing  on**  possestion  of  prior  grantor.    One 

4  who  purchases  land  with  special  referenoe  to  the  correctness 
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of  the  boundaries  as  shown  by  the  then  existing  fences  may,  in 
an  action  to  establish  a  boundary  line  by  acquiescence,  tack 
his  possession  to  the  period  of  his  grantor's  possession,  in 
order  to  make  the  ten  years'  possession  necessary  in  such  cases. 
(Sec.  4230,  Code,  1897.)     Helmick  v.  Railway  Co.,  658. 

BBIDGE8. 

Construction. 

Resolution  of  necessity:  Hearing:  Effect.  The  notice  of  the 
1  hearing  on  the  so-called  "resolution  of  necessity"  provided 
by  Sec.  1527-sl2,  Code  Sup.,  1013,  as  preliminary  to  the  final 
order  for  the  construction  of  certain  bridges,  is  not  notice  that 
the  board  of  supervisors  may  deprive  a  property  owner  of 
easements  or  property  rights.  The  proceedings  before  the  board 
do  not  contemplate  the  settlement  of  property  rights. 

Note:     Sec.  1627-sl2  is  now  repealed.    See  S.  S.,  1915,  page 
123.     Bartels  v.  Woodbury  County,  82. 

BROKERS. 

Compensation. 

Excess  in  selling  price  as  commission:  Deferred  pairments:  Inter- 
1  est:  Who  entitled  to.  A  principal  assumes  no  personal  lia- 
bility to  pay  any  commission  to  a  broker  who  agrees  (a)  to 
so  sell,  at  his  own  expense,  the  lands  of  the  principal  that  the 
principal  will  realize  a  net  minimum  price,  (b)  to  make  all 
collections,  and  (c)  to  pay  all  of  said  collections  to  the  prin- 
cipal up  to  a  certain  named  amount,  after  which  he — ^the 
broker — ^will  retain,  <w  his  sole  commission,  such  collections 
until  they  amount  to  a  sum  equal  to  one  half  of  the  excess 
over  said  minimum  price.  Such  "excess"  belongs,  one  half  to 
the  principal  and  one  half  to  the  broker,  and  therefore  if,  under 
other  terms  of  the  contract,  the  land  is  sold  on  deferred  pay- 
ments, the  broker  is  likewise  the  owner  of  the  interest  paid  on 
his  said  share  of  the  excess.  Wright  v.  Percival-Porter  Co., 
522. 

BURDEN  OF  PROOF.  See  Contracts,  13;  Deeds,  1,  2; 
Eminent  Domain,  2;  Fraudulent  Conveyances,  4; 
Garnishment,  3. 

Vol.  1741a.— 50 
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OARRTFiTlS>    See  Negligence,  14. 

Carriage  of  Passengers. 

Ihity  of  paasengers:     Rules:     Nefligenoe.    A  rule  proTiding  that 
1     a  shipper  shall  ride  in  the  caboose  is  rea8<Miable,  and  it  is  the 
duty  of  the  shipper  to  obey  sudt  rule.    Oaks  v.  Railway  Co., 
648. 

OEBTIORABI.     See  Appeal  and  Error,  11,  24. 

CHANGE  OF  VENUE.    See  Criminal  Law,  1. 

OONSPntAOY.    See  Criminal  Law,  4. 

Evidence. 

DecUrations  of  co-conspirators:  Foundation.  Evidence  reviewed, 
and  held  to  establish  a  prima-facie  conspiracy  sufficiently  to 
render  admissible  against  plaintiff  the  declarations  of  a  co- 
conspirator.   Rubbert  v.  Railroad  Co.,  423. 

CONSTITUTIONAL  LAW.     See  Bail;  Limitation  of  Ac- 
tions, 1. 

OONTINUANOE. 

Absence  op  Witness. 

Duty  to  overrule  on  admission  of  opposite  party.  A  motion  for  a 
continuance  on  account  of  the  absence  of  a  witness  should  be 
overruled  when  the  opposite  party  admits  that  such  witness, 
if  present,  would  testify  as  claimed  in  the  motion.  (Sec.  3665, 
Code,  1897.)     Bullard  v.  Beck.  349. 

GONTRAOTS.    See  Attorney  and  Client,  3-6;  Bonds,  1-4; 
Descent  and  Distribution,  1. 

Validity. 

Conflict  of  private  and  public  interest:     Public  policy.    A  contract 

1     with  a  public  officer,  under  which  his  private  interest  may  eon- 

flict  with  the  interest  of  the  public  which  he  is  serving  and 
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under  which  he  may  be  tempted  to  violate  his  duty  to  the  pub- 
lic, is  against  public  poli(^  and  void.  James  v.  City  of  Ham- 
burg, 301. 

Possible  or  eJi>ectant  interest  in  property:     Contract  for  lien: 

2  Assignment.  A  contract  on  adequate  consideration,  concerning 
one's  merely  possible  or  expectant  interest  in  an  estate,  is  en- 
forceable. So  held  where  one  contracted  to  give  an  attorney 
a  lien  on  his  ewpected  interest  in  an  estate  in  consideration 
of  services  in  protecting  such  ewpected  interest.  Edler  v. 
Frazier,  46. 

PnUic  policy:     Assignment  of  an  ^'Expectancy".    An  assignment 

3  on  adequate  consideration  of  a  portion  of  one's  merely  possible 
or  expectant  interest  in  an  estate  is  not  against  "public  policy." 
Edler  v.  Frazier,  46. 

Hutnality.    No  mutuality,  no  consideration.    Ko  consideration,  no 

4  contract.  In  otlier  words,  there  is  no  contract  unless  each 
party  is  able  to  hold  the  other  to  some  positive  agreement. 
Held,  a  purported  contract  for  the  sale  of  automobiles  was 
subject  to  so  many  exceptions  and  contingencies  on  behalf  of 
the  party  (agreeing  to  sell  as  to  deprive  his  promise  of  any  prac- 
tical enforceable  quality,  and  that  a  deposit  made  thereunder 
must  be  returned  to  the  owner.    Nicolls  v.  Wetmore,  132. 

Acceptance  op  Offer. 

Kvidence.     Evidence   reviewed,   and    held,   that  a    proposition    by 
6    deceased  to  plaintiff's  father  for  plaintiff's  services  was  accepted 
by  plaintiff  and  became  a  binding  contract.    Hankins  v.  Young, 
383. 

Acceptance  by  conduct.    An  acceptance  of  a  proposition  so  as  to 

6  constitute  the  same  a  binding  contract  may  be  made  by  conduct 
as  well  as  by  words.  So  held  where  the  proposition  was  for 
plaintiff's  services  and  plaintiff  performed  the  service  proposed 
Hankins  v.  Young,  383. 

CONSIDEBATION. 

Mutual  promises:    Performance.    A  series  of  mutual  promises  con- 

7  stituting  a  complete  written  contract,  especially  when  followed 
by  performance  in  the  order  in  which  performance  is  due, 
manifestly  furnishes  complete  consideration  for  every  agree- 
ment of  the  contract  So  held  under  a  lease  with  iisual  cov- 
enants, plus  an  option  in  the  tenant  to  buy.  Larscm  v.  Smith, 
619. 
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Mvtiua  promiaes:    Separation  of  considerAtioB.    The  consideration 

8  arising  from  divers  mutual  pr<Hnises,  constituting  a  oompleti: 
written  contract,  cannot  be  so  separated  that  one  of  the  prom- 
ises is  deprived  of  all  consideration  and  all  the  consideration 
assigned  to  the  remaining  promises.    Larson  ▼.  Smith,  619. 

Construction. 

Practical  conatmction  of  partiea.    The  practical  construction  which 

9  the  parties  have  placed  on  their  contract  is  persuasive  with 
the  court.    NiooUs  v.  Wetmore,  132. 

Manifest  intent  weighed  against  literal  worda.    Rule  of  construc- 

10  tion :  Not  necessarily  what  the  parties  may  have  literaUy  said 
in  their  contract,  but  what  did  they  manifestly  intend  and  pur- 
pose by  what  they  did  say?    Hay  v.  Hassett,  601. 

Conflicting  understanding  of  terms:     Parol  eridenoe:     Billa  and 

11  notea.  When  the  ambiguous  terms  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  parties  to  it,  that  sense 
is  to  prevail  against  either  party  in  which  he  had  reaaon  to 
suppose  the  other  understood  it  (Sec  4617,  Code,  1897.)  And 
parol  evidence  is  admieeible  to  show  8uch  facts,  Houge  v.  St. 
Paul,  etc.,  Ins.  Co.,  607. 

Rbscibsion. 

Damages.    Rescission  of  a  contract  is  inconsistent  with  a  claim  for 

12  damages  for  breach  of  the  contract.    I>ow  v.  McVey,  653. 

Pebformancb. 

Return  of  guarantee  deposit:    Burden  of  proof.    He  who  hc^ds  a 

13  deposit  as  a  guaranty  for  the  performance  of  a  contract  has 
the  burden  of  proof,  after  the  expiration  of  the  contract,  to 
allege  and  prove  some  valid  defense  justifying  the  retention 
of  the  deposit    Nioolls  v.  Wetmore,  132. 

COSTS. 

Taxation. 

Apportionment:     Trifling  recovery.     Between  litiganta  presenting 
1     conflicting  demands,  costs  will  not  be  apportioned  in  favor  of 
one  whose  recovery  is  trifling.    Buck  Auto,  etc,  Co.  v.  Hetge, 
103. 
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ORDDNAL  LAW.  See  House  of  III  Famb;  Lewdness; 

PbOBTITUTION  ;  PROSTITUTION,  HOUSB  OP ;  STATUTES,  2. 

Change  op  Venuk 

laflaaimatoiy  newspaper  artidee.    The  mere  fact  tliat  inflamma- 

1  tory  or  prejudicial  newspaper  articles  concerning  defendant 
have  been  printed  and  circulated  in  a  community  containing 
a  large  population  is  not  stifficient  to  show  that  the  court 
abused  its  discretion  in  overruling  a  motion  for  a  change  of 
venue.  It  is  important  to  show  the  effect  of  the  articles  on  the 
public,  and  especially  on  the  jurors  who  tried  the  case.  This 
is  especially  true  when  the  record  shows  that  the  defendant 
waived  his  last  peremptory  challenge  and  the  jury  was  not 
allowed  to  separate  during  the  trial.    State  v.  Levich,  088. 

Trial — Continuance. 

Discretion  of  conrt.    The  discretion  of  the  trial  court  in  denying 

2  a  continuance  will  not  be  interfered  with,  in  the  absence  of  a 
showing  that  the  action  of  the  court  has,  in  some  way,  deprived 
the  accused  of  a  fair  trial.  So  held  where  there  was  no  claim 
of  absence  of  witnesses,  sickness  of  anyone,  or  change  of 
attorneys.    State  v.  Levich,  688. 

Evidence. 

Best  erido&oe:     Disdiarge.    When  the  "discharge"  of  an  arrested 

3  person  becomes  material,  the  record. of  the  court  pertaining 
thereto  is  the  best  evidence.    State  v.  Levich,  688. 

Conspiracy:     Dedarations  of  co-conspirator.    On  the  trial  of  de- 

4  fendant  for  keeping  a  house  of  prostitution,  relevant  declara- 
tions and  conduct  of  a  co-defendant,  not  in  the  presence  of 
defendant,  are  admissible,  it  being  first  shown  that  said  parties 
were  partners  in  the  running  of  the  house,  were  acting  together, 
and  in  many  instances  were  both  present  when  various  acts  of 

.  prostitution  and  lewdness  were  committed  in  said  house.    State 
V.  Philleo,  609. 

Grand  jnry:  Notice  of  additional  testimony  by  witness  before 
4a  grand  jury:  Effect.  The  statute  (Sec.  5373,  Code  Sup.,  1913) 
authorizes  no  notice  of  additional  testimony  in  a  criminal  pro- 
ceeding, except  of  the  testimony  by  persons  who  were  not  ex* 
amined  before  the  grand  jury,  as  provided  by  said  section. 
Ford  V.  Dilley,  243. 
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Trial — Instructions. 

Submission  of  possible  and  impossible  offenses.  The  submission  to 
6  the  jury  of  two  distinct  offenses,  of  one  of  which  the  defendant 
cannot,  in  law,  be  guilty,  is  reversible  error,  especially  where 
it  appears  that  the  improperly  submitted  offense  may  have 
been  the  basis  for  the  general  verdict  of  guilty.  So  keld  where 
the  court  submitted  the  question  of  resorting  to  a  house  of  ill 
fame  (a)  for  the  purpose  of  prostitution  and  (b)  for  the 
purpose  of  lewdness,  the  defendant  being  a  male  person.  State 
V,  Gardner,  748. 

Applicability  to  evidence.     It  is  proper  to  refuse  instructions  not 

6  applicable  to  any  allowable  theory  of  the  evidence.  So  held 
where  one  accused  of  resorting  to  a  house  of  ill  fame  for  the 
purpose  of  prostitution  and  lewdness  requested  instructions 
on  the  effect  of  only  one  visit  or  occasional  visits  only,  there 
being  no  basis  in  the  evidence  for  such  a  finding.  State  v. 
Gardner,  748. 

Urging  agreement:     Coercion.     An  instruction,  given  to  the  jury 

7  after  an  unfruitful  deliberation  of  30  hours,  urging  the  advisa- 
bility of  an  agreement,  but  instructing  that  ''the  verdict  must 
be  the  conclusions  of  each  juror,  and  not  the  mere  acquiescence 
in  the  conclusions  of  other  jurors,"  cannot  be  questioned  as 
coercive  in  the  absence  of  an  exception  thereto;  neither  is  there 
any  occasion  to  further  repeat  that  no  juror  should  surrender 
his  honest  convictions.    State  v.  Levich,  088. 

Trial — ^Witnesses. 

Excluding  witnesses:    Codefendants.    An  order  excluding  witnesses 

8  from  the  court  room  during  the  trial  of  a  criminal  case  may 
include  a  codefendant  not  on  trial.    State  v.  Levich,  688. 

Judgment. 

Joint  judgment.    A  judgment  "that  the  defendants,  H.  E.  and  B.  E. 

9  each  pay  a  fine  in  the  sum  of  $300  and  costs  and  in  default 
'  of  payment  of  the  said  fine  and  costs  that  the  defendants,  and 

each  of  them,  be  oommitted  .  .  .  until  said  fine  and  costs 
are  paid,  but  not  to  exceed  00  days,"  does  not  provide  a  joint 
penalty — does  not  provide  that,  unless  each  pays  the  fine  as- 
sessed against  him,  hoth-  must  suffer  the  penalty  of  imprison- 
ment.    Edmond  v.  Gretten,  731. 
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Appeal. 

Helpful  fonn  of  aigtuneni.    An  arigument  which  points  out  what 
10    is  and  what  is  not  the  law  of  the  case  is  helpful ;  not  one  which 

urges  an  affirmance  "on  general  principles,"  irrespective  of  the 

law.    State  v.  Gardner,  748. 

OnSTOM.  See  Negligence,  20. 

DAMAGES.  See  Contracts,  12 ;  Husband  and  Wife,  1. 
Measure  of  Damages. 

Contract  for  scnrices:     'Hyencrous  sum."     The  recovery  under  a 

1  contract  to  pay  a  ''generous  sum"  for  certain  services  is  limited 
to  a  sum  equal  to  the  fair  and  reasonable  value  of  the  services. 
Hankins  v.  Young,  383. 

Damages  to  real  property:    Restoration  to  former  condition.    The 

2  measure  of  damages  for  an  injury  to  real  property  which  is  aus- 
eeptible  of.  remedy  at  a  moderate  ewpenae  is  the  reasonable 
cost  of  restoring  the  property  to  the  condition  in  which  it  was 
immediately  preceding  the  injury,  and  not  the  difference  be- 
tween the  fair  value  of  the  property  immediately  before  and 
immediately  after  such  injury.  Watson  v.  Mississippi  R.  P. 
Co.,  23. 

Injuries  to  Person. 

Impairment  of  earning  capacity:     Partaertliip.    One  negligently 

3  injured  by  another  may  recover  in  his  own  right  for  impair- 
ment of  earning  capacity  due  to  such  injury,  even  though  he 
is  a  member  of  a  partnership  or  a  joint  enterprise  with  an- 
other.    Hollgren  v.  Railway  Co.,  568. 

DEEDS.     See  Descent  and  Distribution,  2. 
Delivery. 

Presumption  from  recording:     Burden  of  proof  to  overcome.    The 

1  recording  of  a  deed  raises  a  presumption  of  delivery,  the 
burden  of  proof  to  overcome  which  rests  on  the  grantor.  Witt 
v.  Witt,  173. 

Construction. 

Absolute?  (or)  testamentary?     Absolute?  (or)  revocable?     Mia- 

2  take:  Burden  of  proof.   A  deed  executed,  delivered  and  accepted. 
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Trial — Instructions.  enjoyment  poetponed. 

a  clear  and  convincing 

Siibmiuion  of  possible  and  impossildf       '^^g  «^»«*«^  °»»"^  ***""^ 
6    the  jury  of  two  distinct  offense-        ''^^'^  **»  "<'^  »>^«^"  ^»  ^^^ 
cannot,  in  law,  be  guilty,  is        ^  ^<>  ^«  children.    Witt  v.  Witt, 
it  appears  that  the  imprr 

been  the  basis  for  the  gep  r  ,     j  u„ 

^      ,     ., .    ,  .,        wh  of  child.    A  conveyance  ov  land  by 

the  court  submitted  the  x    u    i      *  J. 

-        ,  an  advancement     ...     to  be  kept  by 

*  ge  of  lewdwlf''*'  ^"*":^  *^^***®*^  **  ^^®  trustee's  death  for 

^    n     A         74«       A'W^'i*  A«ir«  o/  hU  (the  trustee's)  body  liri»9 

V.  Gardner,  748.  ^  ^g^ee's)    death,  except  the  income  of  said 

ApplicaWUty  to  €•    ;,  ^  go  to  the  use  and  benefit  of  the  grantee," 

6    annlicable  t    ^  ^^^  grantee  do  not  gamble,  creates  a  conditional 

where  one      '"  ^^'^tee,  which  estate  becomes  absolute  in  grantee 

Duroose    '  ^^^^  "  ^^^  ^  ^*™'  ^^"®  enabling  grantee  to  alien 

on  thr    ^CJ**^^  thus  bar  his  own  issue  and  defeat  the  possibility 

bein'      V^'^^  to  the  grantor.     ( But  construction  which  enlarges 

G*       ^^eMte  by  reason  of  the  conveyance's  being  to  a  grantee 

Vto  his  heirs,"  "to  the  heirs  of  his  body"  or  "to  his  issue," 

Vtr        ^fO^  prohibited  by  Sec.  2924-b,  Code  Supp.,  1913.)     Shope  v. 

**  ^'^Jtnown  Claimants,  662. 

^^0LT8.   See  Judgment. 
t.     See  Divorce,  5. 


jfgBOEXrr  AND  DISTRIBnTION. 

Right  op  Inheritance. 

Waiver  by  contract:     Validity.     A  contract  with  reference  to  a 

1  mere  expectancy  in  an  estate  may  be  valid;  and  in  such  case, 
when  the  descent  is  cast,  the  heir  is  estopped  to  deny  the  effect 
of  his  contract  So  held  where  a  father  conveyed  lands  to  his 
sons  and  the  sons  agreed  to  accept  the  same  in  full  satisfac- 
tion of  their  interest  in  the  estate  of  their  father.  Stennett  v. 
Stennett,  431. 

Rdinquiihrnent:     Evidence.    A  clause  in  a  deed  in  which  a  wife 

2  is  the  sole  grantee,  reciting  as  part  of  the  consideration,  a  re- 
linquishment by  the  husband  of  his  possible  or  prospective 
right  of  inheritance  in  the  estate  of  the  grantor,  is  not  binding 
on  the  husband,  in  the  absence  of  a  showing  that  he  agreed 
to  or  ratified  such  relinquishment.    State  Bank  ▼.  Schutt,  583. 
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4^  'MPTION. 

ince.     The  law  presumes  issue  from  the  fact 

Therefore,  proof  that  certain  persons  are  the 

'^  ting  children  of  the  parent  does  not  establish  the 

^  •  ihey  are  hia  only  heirs,  when  it  appears  that  another 

^^  of  the  parent,  once  married,  had  died  prior  to  the  parent. 

^     ^  .nnett  v.  Stennett,  431. 


.iGHT  OF  Creditors. 


Dower:     Aidgnment:     Sight   of   creditors   of  heir  to   queitioii. 

4  Creditors  of  an  heir  of  the  deceased  may  not  question  a  fair 
and  equitable  allotment  of  the  wife's  distributive  share,  even 
though  such  creditors  were  not  parties  to  such  allotment. 
Shedenhelm  v.  Cafferty,   195. 

Dower:     NecesMiy  parties  to  allotment:    Creditors  of  heir.    An 

5  allotment  of  the  widow's  distributive  share  in  the  lands  of  her 
husband  is  not  void  because  creditors  of  an  heir  were  not 
made  parties  thereto.  Assuming,  arguendo,  that  such  creditors 
are  "parties  in  interest"  within  the  meaning  of  Sec.  3369,  Code, 
1897,  yet,  when  not  made  parties,  their  rights  may,  neverthe- 
less, be  fully  protected  in  any  appropriate  proceeding.  Sheden- 
helm v.  Cafferty,  196. 

Interest   of  devisee:    Entry  of  judgments:     Evidence.     Evidence 

6  reviewed,  and  held  to  show  that  the  entry  of  jud^ents  was 
prior  to  an  arrangement  under  which  a  wife's  distributive  share 
was  set  aside.    Shedenhelm  v.  Cafferty,  195. 

DIVORCE.    See  Husband  and  Wife,  3,  4 ;  Marriage. 

Grounds. 

Adultery:      Evidence:      Sufficiency.      Evidence      reviewed,      and 

1  held  insufficient  to  establish  the  charge  of  adultery.  Leonard 
V.  Leonard,  734. 

Desertion:     What  constitutes  desertion.     The  act  of  one  spouse 

2  in  leaving  the  other  does  not  amount  to  "desertion,"  within 
the  meaning  of  the  divorce  statutes,  if  the  leaving  was  for 
causes  which  would  have  justified  a  divorce  to  the  one  leav- 
ing.   Leonard  v.  Leonard,  734. 
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Jurisdiction. 

Residence  of  partiea:     Special  appear«nce.     A  court  having,  by 

3  statute  (Sec.  3171,  Code,  1897),  jurisdiction  of  the  subject-mat 
ter  of  a  divorce,  and  having  acquired  jurisdiction  over  the  per- 
son of  the  defendant  by  service  of  the  original  notice  on  the 
defendant  within  the  county,  has  full  jurisdiction  to  pass  on 
the  issue,  raised  by  a  special  appearance,  whether  the  resi- 
dence of  the  parties  is  such  that  the  court  might  entertain 
the  suit  on  the  merits.  (Sec.  3541,  Code  Supp.,  1913.)  Scott 
V.  Scott,  740. 

Reddence  of  parties:     Adjudication:     Collateral  attack.    He  who 

4  demands  of  and  receives  from  the  court  an  adjudication  on  the 
issue  whether  the  residence  of  the  parties  to  a  divorce  pro- 
ceeding is  such  as  to  confer  jurisdiction  on  the  court  to  enter- 
tain the  suit  on  the  merits,  and  fails  to  appeal  from  such 
adjudication,  is  forever  bound  thereby.    Scott  v.  Scott,  740. 

Petition:  Necessary  allegations:  Residence:  Demurrer.  A  peti- 
6  tion  for  divorce  is  demurrable  which  contains  no  allegation  with 
reference  to  the  residence  of  the  defendant  and  none  with  ref- 
erence to  the  residence  of  the  plaintiff,  except  to  allege  that 
plaintiff  is  a  resident  of  "Council  Bluffs,  Iowa."  (Sec  3172, 
Code,  1897.)     Scott  v.  Soott,  740. 

Corroboration. 

Degree  required.    No  divorce  can  be  granted  on  the  testimony  of 

6  the  'plaintiff  alone,  yet  the  corroboration  required  may  be  cir- 
cumstantial or  direct,  and  need  not  go  to  every  point  or  touch 
every  element  of  the  marital  offense  charged.  (Sec.  3173,  Code, 
1897.)     Leonard  v.  Leonard,  734. 

Custody  op  Children. 

Modification  of  decree:    When  authorised.    That  part  of  a  deeree 

7  of  divorce  awarding  to  one  of  the  parties  the  custody  of  a  child 
is  a  final  and  conclusive  adjudication  that  at  thai  time  each 
party  is  the  better  suited  to  have  such  custody,  and  thereafter 
no  order  modifying  such  custody  is  authorized,  except  on  a 
showing  of  a  ihaterial  change  in  the  circumstances  and  situa- 
tion of  the  parties.    Scott  v.  Scott,  740. 

DOWER.  See  Descent  and  Distribution,  4,  5 ;  Frauds,  Stat- 
ute OP ;  Wills,  23,  24. 
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DRAINS. 

Assessments. 

Objections:     Degree  of  certainty  required.    Objections  before  the 

1  board  of  supervisors  to  assessments  of  benefits  for  drainage 
improFenients  are  required  to  be  specific  only  to  the  extent  that 
the  board  can  fairly  and  reasonably  understand  theref rom,  when 
construed  and  read  in  the  light  and  by  the  aid  of  the  entire 
drainage  rtcord  before  the  board  pertaining  thereto,  (a)  what 
assessments  are  referred  to,  (b)  the  particular  lands  affected 
thereby,  and  (c)  the  nature  of  the  objection.  Christenson 
V.  Board,  724. 

Appeal:    Who  may  maintain:    Vendor  of  land.    One  who  has  sold 

2  land  and  agreed  with  his  vendee  to  pay  a  proposed  drainage 
assessment  thereon  may  maintain  an  appeal  to  the  district 
court  from  the  adverse  order  of  the  board  of  supervisors 
overruling  his  objections  to  the  proposed  assessment.  Chris- 
tenson V.  Board,  724. 

EASEUENTS. 

Obstructing  Easement. 

Highway  bridges:  Injunction.  Evidence  reviewed,  in  an  action 
1  to  enjoin  the  county,  in  constructing  a  concrete  culvert,  from 
destroying  plaintiff's  conceded  easement  in  a  runway  for  stock, 
and  held  to  show  (a)  that  a  runway  in  the  bed  of  a  creek  was 
not  a  practical  runway  for  stock  and  (b)  that  the  tearing  out 
and  filling  in  of  the  old  bridge  should  be  enjoined,  unless  the 
county  furnished  plaintiff  an  independent  runway.  Bartels  v. 
Woodbury  County,  82. 

ELECTION.  See  Wills,  23,  24. 

ELECTION  OF  REIIEDIE8.   See  Garnishment,  4. 

EKINENT  DOUAIN. 

Extent  op  Power. 

"Approaches^    and    "embankments":     Construction    of    statute 

1    "Approaches"  constructed  by  a  railway  company  under  Sec. 

2017,  Ck>de,  1897,  on  a  public  highway,  in  order  to  carry  such 
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highway  over  the  railway  tracks,  are  "embankmenta"  within 
the  meaning  of  Sec.  1998,  Code  Sup.,  1907,  authorizing  the 
condemnation  of  lands  for  emhamkmentSt  etc,  such  latter  term 
not  being  limited  to  embankments  for  the  support  of  the  tradL 
only.    Eikenberry  v.  Railroad  Co.,  6. 

^ecesaity^  for  embankments:  Findings  by  railroad  commiadmi: 
2  Effect  The  State  Railroad  Commission  being  charged  by  Sec. 
1998,  Code  Sup.,  1907,  with  the  duty  of  determining,  on  notioo 
to  the  landowner,  the  necessity  for  additional  condemnation  by 
a  railway  company  of  lands  for  "embankments,"  etc.,  the  certi- 
ficate of  necessity  of  the  Commission  is  in  the  condemnation 
proceedings  instituted  under  the  order  of  the  Commission,  pre- 
sumptively correct.    Eikenberry  v.  Railroad  Co.,  6. 

EQUITY. 

Jurisdiction. 

Retention  of  jurisdiction:     Spediic  performaaoe:     Bad  faitli  in 

1  bringing  action.  A  plaintiff  who  brings  his  action  in  equity 
and  then  knows  or  ought  to  know  that,  by  reason  of  his  own 
conduct,  he  is  not  entitled  to  the  equitable  relief  prayed  for, 
may  not  insist,  after  being  denied  such  equitable  rdief,  that 
the  equity  court  retain  jurisdiction  for  the  assessmmt  of 
damages.    Dow  v.  McVey,  653. 

Retention  of  jurisdiction:     Decree  beyond  iaeuea.    True,  a  court 

2  of  equity,  having  once  acquired  jurisdiction,  has  large  power 
to  retain  it  and  settle  the  entire  controversy  and  end  the  liti- 
gation; hut  it  must  not  go  beyond  the  issues  tendered.  Larson 
V.  Smith,  619. 

MiLZIMS. 

Doing  that  which  ought  to  be  done.    Equity  regards  that  as  done 

3  which  ought  to  be  done.  And  if  party  litigants  fail  in  this 
respect,  the  court  will  do  it  for  them.  So  held  where  it  ap- 
peared that  a  materialman,  in  an  action  to  establish  a  mechan- 
ics' lien,  had  improperly  applied  payments  received  from  the 
principal  contractor.     Sioux  City  F.  &  M.  Co.  v.  Merten,  332. 

Decree:     Extent  of  relief:     Pleadings.    He  who  seeks  equity  must 

4  do  equity,  or  the  court  will  do  it  for  him,  even  though  the 
pleading  of  the  adversary  be  not  the  most  exact*  Shedenhelm 
v.  Cafferty,  195. 
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ESTATES  OF  DECEDENTS.  See  Executors  and  Adminis- 
trators. 

ESTOPPEL.   See  Garnishment,  4;  Principal  and  Agent. 
Equitable  Estoppel. 

Prejudicial  position  by  one's  own  conduct    One  may  not,  by  his 

1  own  acts,  place  himself  in  a  prejudicial  position  and  then 
predict  an  estoppel  thereon.  Sioux  City  F.  &  M.  Co.  v. 
Merten,  332. 

Evidence:     Sufficiency.    An  esto^vpel  in  pais  arises  only  by  some 

2  conduct  which  deceives  or  misleads.  Evidence  reviewed,  and 
hM>  insufficient  to  sustain  a  plea  of  estoppel  to  exercise  an 
opinion  to  buy  land.    Larson  v.  Smith,  619. 

Action  induced  by  fraud.    One  may  not  predicate  an  estoppel  on 

3  conduct  which  he  has  induced  by  his  own  fraud.  James  v. 
City  of  Hambuii^,  301. 

Estoppel  by  negligence:     Assignments.    There  may  be  an  estoppel 

4  by  negligence.  So  held  where  the  assignee  of  a  contract  allowed 
the  original  contract  to  remain  in  the  hands  of  the  assignor. 
Phelps  V.  Linnan,  138. 

Silence.    It  is  only  a  misleading  silence  that  will  work  an  estoppel. 

5  Becker  v.  Bi^er,  97. 

EVIDENCE.  See  Conspiracy  ;  Criminal  Law  ;  Descent  and 
Distribution,  3;  Habeas  Corpus,  2;  House  op  III 
Fame,  2 ;  Husbai^  and  Wipe,  7,  8 ;  Negligence  ;  Trul, 
3,  4;  Wills. 

Judicial  Notice. 

Ordinance.    Courts  do  not  take  judicial  notice  of  municipal  ordi- 

1  nances.    Hollgren  y.  Railway  Co.,  568. 

Burden  op  Proof. 

Murder:     Denying  bail  as  exception.    He  who  relies  on  an  excep- 

2  tion  to  a  general  rule  has  the  burden  of  proof  to  show  that 
the  exception  exists.  So  held  on  an  application  for  admission 
to  bail  under  an  indictment  for  a  capital  o£fense,  the  burden 
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to  show  that  "the  proof  was  evident  or  the  presumption  great" 
being  placed  on  the  State;  because  to  grant  bail  is  the  rule, 
and  to  refuse  bail  is  the  exception.    Ford  v.  Dilley,  243. 

Natural  burden  of  proof:     Facts  peculiarly  within  knowledge  of 

3  party.  When  a  fact  is  peculiarly  within  the  knowledge  of 
one  party,  he,  as  a  general  rule,  has  the  burden  to  show  such 
fact.  So  held  in  placing  upon  the  state  the  burden  to  show 
that  the  proof  of  guilt  of  one  indicted  for  murder  in  first  de- 
gree was  evident,  or  the  presumption  great,  in  order  to  defeat 
an  application  for  admission  to  bail.    Ford  v.  Dilley,  243. 

Res  Gestae. 

Series  of  connected  acts.     Res  gestae  may  embrace  a  series  of 

4  connected  acts  extending  over  a  considerable  period  of  time. 
Rubbert  v.  Railroad  Co.,  423. 

Best  and  Secondary. 

Abstract  on  former  appeal.   One  seeking  to  have  a  judgment  against 

5  him  vacated  cannot  establish  that  he  has  a  defense  to  the 
claim  by  introducing  his  own  testimony  as  it  appears  in  a 
printed  abstract  used  on  a  former  appeal  in  the  same  cause. 
Loos  v.  Callender  Sav.  Bank,  577. 

DbojAbations  Against  Interest. 

WHls:    Agreement  to  wiU.    Declaration  of  a  deceased  that  he  was 

6  to  make  his  home  with  his  sister  and  that  she  was  to  have 
his  farm  after  his  death  are  admissible  in  an  action  to  estab- 
lish and  enforce  such  contract    Thompson  v.  Romack,  155. 

Self-Servino  Declarations. 

Non-admissibility:      Wills:      Agreements   to   make.     Self-serving 

7  declarations  or  statements  are  not  admissible.  So  held  as  to 
such  statements  by  a  deceased,  the  action  being  founded  on  an 
alleged  agreement  to  make  a  will.    Thompson  v.  Romack,  155. 

Hearsay. 

Inducing  cause  of  one's  action.    When  the  inducing  cause  of  the 

8  action  of  a  person  is  material,  the  information  upon  which 
such  person  acted  may  be  stated,  without  violation  of  the 
general  rule  which  excludes  hearsay  evidence,  although  such 
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information  consists  of  the  speech  of  third  persons.     Uankins 
V.  Young,  383. 

Parol  as  Appbcting  Writing. 

Inducement:  Representations  as  to  meaning  of  written  danse. 
0  Representations  made  by  the  payee  of  a  note  as  to  the  mean- 
ing of  an  ambiguous  clause  thereof,  made  for  the  purpose  of 
quieting  the  fears  pf  the  maker  and  to  induce  him  to  sign  the 
note,  may  amount  to  a  fraud  and,  consequently,  open  the  door  to 
parol  evidence  of  such  representations.  Houge  y.  St.  Paul,  etc, 
Ins.  Ck).,  607. 

Authority  of  agent:     When  immaterial.    Parol  evidence  of  repre- 

10  sentations  amounting  to  a  legal  fraud,  made  by  tlie  agents  of 
the  payee  of  a  contract,  are  admissible,  on  the  part  of  the 
maker  of  the  contract,  against  the  assignee  of  the  contract 
seeking  enforcement  against  the  maker,  without  any  proof  that 
such  agents  had  authority  to  make  8W^  representations. 
Houge  V.  St.  Paul,  etc.,  Ins.  Co.,  607. 

Contradicting   written   option:     Merger.     Parol   evidence,   in   the 

11  absence  of  fraud  or  mistake,  is  inadmissible  to  contradict  the 
terms  of  a  written  contract.  So  held  where  attempt  was  made 
to  show  that  the  terms  of  a  written  option  to  buy  land  were 
not  the  terms  which  the  parties  had  orally  agreed  upon.  Lar- 
son V.  Smith,  619. 

Oral  and  written  leases:    Merger.    A  written  lease  for  a  definite 

12  time  merges  an  oral  lease,  entered  into  at  the  same  time  and 
as  a  part  of  the  same  transaction,  for  an  additional  year. 
Becker  v.  Baker,  97. 

Opinion  Evidence. 

Care  of  children:     Value.     Those  having  experience  in  the  care 

13  and  raising  of  children  in  the  neighborhood  in  question  may 
give  their  opinion  as  to  the  value  of  services  and  support  ren« 
dered  to  a  child.    In  re  Estate  of  Pauly,  122. 

Conclusions:     Witness  stating  substance  of  conversation.    Where 

14  a  witness  is  imable  to  give  a  conversation  verbatim,  but  gives 
the  substance  thereof  as  he  remembers  it,  such  evidence  is  not 
usually  excluded  as  a  condition.    Thompson  v.  Romack,  165. 

Wills:     Apprehended  contest.     An  opinion  based  neither  directly 

15  nor  indirectly  on  any  fact  disclosed  by  the  evidence  is  mani- 
festly irrelevant    So  held  in  a  will  contest  involving  the  exer- 
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cise  of  undue  influence,  where  a  witness  attempted  to  repeat 
(not  by  way  of  impeachment)  the  conversation  of  anotuer 
party,  wherein  such  other  party  expressed  the  opinion  th£i  a 
contest  was  brewing,  etc.    In  re  Estate  of  Workman,  222. 

Wills:  Unsoundness  of  mind:  Preliminary  detail  of  facta.  Sound- 
Id  ness  of  mind  is  the  rule;  unsoundness,  the  exception:  therefore, 
a  non-expert  witness  is  not  competent  to  express  an  opinion 
that  a  person  is  of  unsound  mind  until  he  has  first  detailed 
facts  and  circumstances  observed  by  him  with  reference  to  the 
person  in  question  which,  in  at  least  some  slight  degree,  tend 
to  show  that  the  mind  of  such  person  is  unbalanced,  abnormal 
or  insane.  Heldy  the  competency  of  the  witness  was  shown,  and 
the  rejection  of  the  opinion  was  error.  In  re  Estate  of  WcM-k- 
man,  222. 

Will  contest:    Manner  of  talk  of  deceased.    One  may  properly  tes- 

17  tify  that  he  saw  no  incoherency  in  the  talk  of  a  certain  person. 
In  re  Estate  of  Workman,  222. 

Sanity:     Basis  for  opinion:     Competency.    One  who  has  known 

18  the  person  in  question  for  a  long  time  and  has  never  known 
anything  unusual,  either  in  speech  or  action,  is  competent  to 
give  an  opinion  that  such  person  is  sane.  In  re  Estate  of 
Workman,  222. 

Condnsioiis:     Fear.     One  may,  from  the  very  necessity  of  the 

19  case,  testify,  when  material,  that  another  person  on  a  named 
occasion  "appeared  to  be  in  fear,"  but  not  that  such  person 
10OS  in  fear.  The  distinction  is  between  permitting  the  witness 
to  give  his  deduction  solely  from  the  physical  appearance  of 
such  other  person,  and  permitting  him  to  involve  and  combine 
therewith  what  necessarily  must  have  been  told  him  by  the  one 
in  fear.     In  re  Will  of  Crissick,  397. 

Condnsions:    Fear  of  named  person:    Necessity  for  detail  of  facta. 

20  One  may  not  give  his  conclusion  that  another  person  appeared 
to  be  in  fear  of  a  particular  person  without  first  detailing  the 
facts  upon  which  he  bases  his  conclusion — ^for  instance,  the 
actions  and  conduct  of  such  particular  person.  In  re  Will  of 
Crissick,  397. 

Condnsions:     '^oss  of  the  family."    No  witness  may  give  his 

21  conclusion  as  to  who  was  '"boss"  of  a  family— who  habitually 
had  his  own  way.  Such  matter,  if  material,  can  only  be  arrived 
at  by  a  detail  of  facts,  leaving  the  jury  to  draw  its  own  deduc- 
tions.    In  re  Will  of  Crissick,  397. 

Condnsions:    Knowledge  of  a  fact:    Wills.    The  condusion  of  a 
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22  witness  that  a  testatrix  did  not  know  that  a  will  was  going  to 
be  made  at  a  certain  time  is  inherently  incompetent.  In  re 
Will  of  Crissick,  397. 

Valve:     Improper  inclusion  of  facta.    An  opinion  as  to  the  total 

23  uniiemized  value  of  several  items  of  service  is  wholly  nullified 
when  it  appears  that  some  of  the  items  included  in  the  estimate 
are  material  but  wholly  unallowable.  In  re  Trusteeship  of 
Clark,  449. 

BXEOUnON. 

Auxiliary  Proceedings. 

Bqnitable  proceedings:  Failure  to  serve  notice  and  copy  of  petition: 
1  Effect.  The  purpose  of  serving  on  defendant  a  notice  and  copy 
of  the  petition,  in  an  equitable  proceeding  to  subject  property 
to  the  satisfaction  of  a  judgment,  as  required  by  Sec.  4089, 
Code,  1897,  is  to  secure  priority  of  lien.  Such  service  is  not 
required  when  creditors  are,  as  a  matter  of  common  cause,  all 
contending  for  the  establishment  of  liens  on  the  same  property 
without  claim  of  priority  among  themselves.  Shedenhelm  v. 
Cafferty,  196. 

EXEOUTOBS  AND  ADMINISTBATOBS.  See  Husband  and 

Wife,  2 ;  Pleading,  2. 

Authority. 

Sale  of  property:    Employment  of  broker.    An  executor,  with  full 

1  authority  under  the  will  to  sell  the  property  of  the  testator, 
has  equal  authority  to  employ  a  broker  to  find  a  purchaser 
for  the  property.    Lund  v.  Riggs,  79. 

Allowance  and  Payment  of  Claims. 

Bringing  claim  to  trial:     Technical  violation  of  order  of  court. 

2  The  technical  statutory  way  of  bringing  to  trial  a  claim  in  pro- 
bate is  to  proceed  as  though  one  was  serving  an  original  notice 
and  to  serve  a  ten  days'  notice  of  the  hearing  on  the  adminis- 
trator or  oxecutor,  along  with  a  copy  of  the  claim;  but  an 
order  of  court  that  claimant  bring  a  claim  on  for  trial  at  a 
certain  term,  or  suffer  a  dismissal,  is. sufficiently  complied  with 
by  the  filing  of  a  "trial  notice"  with  the  clerk  for  the  proper 

Vol.  174  Ia.— 61 
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term,  followed  by  a  full  appearance  by  defendant  thereto. 
Thompson  v.  Romack,  155. 

Stating  daim:     Liberality  allowed.    Great  liberality  is  indulged 

3  in  stating  a  claim  in  probate.  The  ordinary  rules  of  pleading 
do  not  apply.  A  defect  which  would  render  a  petiiifm  demur- 
rable is  not  necessarily  fatal  in  the  statement  of  a  claim  in  pro- 
bate.   Thompson  v.  TtomacE,  155. 

Degree  of  proof  required.    Claims  in  probate  are  tried  as  ordinary 

4  actions.  A  preponderance  of  evidence  is  sufficient.  "Clear,  sat- 
isfactory and  convincing"  evidence  is  not  required,  as  in 
actions  to  set  aside  deeds  or  for  specific  performance.  (See. 
3341,  Code,  1897.)     Thompson  v.  Romack,  155. 

Limitation  of  actions:    Computation  of  period:    Belated  bat  ger- 

5  mane  amendment.  An  amendment  to  a  petition  or  claim 
against  an  estate,  amplifying  more  fully  the  allegations  thereof, 
is  treated  as  a  part  of  the  original  filing,  and  if  the  original 
was  filed  in  time,  the  claim  is  not  subject  to  a  plea  of  the 
statute  of  limitation,  even  though  such  amendment  was  filed 
after  the  statute  of  limitation  had  fully  run  against  the  origi- 
nal claim.    Hankins  v.  Young,  383. 

EXPLOSIVES. 

Injuries  from  Blasting. 

Negligence  not  an  element:  Vibration  of  earth  and  atmosphere. 
1  Negligence  is  not  an  element  of  an  action  for  damages  to  prop- 
erty resulting  solely  from  the  vibration  of  tde  earth  or  the 
concussion  of  the  atmosphere  consequent  upon  the  use  by  de- 
fendant, on  his  own  premises  and  even  for  a  perfectly  lawful 
purpose,  of  violent  explosives.  Watson  ▼.  Mississippi  R.  P. 
Co.,  23. 

FAMILY.  See  Work  and  Labor. 

FOBOIBLE  ENTBY  AND  DETAINER. 

Defenses. 

Parol  gift  of  land:  Peaceable  possession.  Evidence  reviewed,  and 
1  held  sufficient  to  carry  to  the  jury  the  question  whether 
defendant  was  occupying  the  premises  under  an  accepted  parol 
gift,  and  therefore  under  such  peaceable  possession  as  would, 
under  Sec  4217,  Code,  1897,  bar  an  aotion  of  forcible  entry  and 
detainer.    Garden  v.  Moore,  376. 
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FRAUD.  See  Estoppel,  3 ;  Evidence,  10, 11 ;  Garnishment,  3. 
Pleading. 

Svfidency.    In  an  action  on  a  note,  fraud  is  sufficiently  pleaded  by 

1    an  allegation  that  the  maker  signed  the  note  because  of  certain 

specified  representations,  amounting  to  a  legal  fraud,  made  by 

the  agents  of  the  payee,  and  that,  but  for  such  representations, 

he  would  not  have  signed  it    Houge  ▼.  8L  Paul,  eta,  Ins.  Ck>., 

eo7. 
VRAUDS,  STATUTE  OF. 

Transfer  of  Lai^. 

Oral  asdcnmmit  of  dower:  Objection  by  third  partiea.  The  objec- 
1  tion  that  an  oral  arrangement  between  a  mother  and  all  the 
heirs,  under  which  she  took  certain  lands  as  her  distributive 
share  in  the  lands  of  her  husband,  is  unprovable  because  of  the 
statute  of  frauds,  is  not  available  to  a  creditor  of  one  of  the 
heirs.     Shedenhelm  v.  Cafferty,  196. 

FRAUDULENT  CONVEYANCES. 

Family  Relations. 

CottTeyances   to   wife   of   debtor:     Consideration:     Presumption. 

1  There  is  no  presumption  that  the  consideration  paid  by  a  wife 
for  a  conveyance  of  land  was  paid  or  furnished  by  her  husband. 
State  Bank  v.  Schutt»  583. 

ConTeyance  to  wife  of  debtor.    It  is  no  fraud  for  a  father  to  so 

2  assist  his  insolvent  son  and  family  that  the  creditors  of  the 
son  will  not  reap  the  fruits  of  the  father's  bounty.  So  held 
where  the  father  of  the  debtor  sold  land  to  his  daughter-in-law 
for  less  than  its  value.    State  Bank  v.  Schutt,  683. 

Sifht  of  inheritance:    ReUnqnishment:    Effect.    A  prospective  or 

3  possible  right  of  inheritance  is  not  subject  to  levy  or  sale  on 
execution;  it  follows  that  the  relinquishment  of  such  pro- 
spective or  possible  right  by  the  holder  thereof  in  order  to 
enable  his  wife  to  acquire  property  in  her  own  aheoluie  right — 
no  secret  trust  being  reserved  in  the  one  relinquishing — ^is  no 
fraud  on  the  creditors  of  the  one  so  relinquishing,  he  contribut- 
ing to  the  consummation  of  the  deal  no  property  of  his  own 
subject  to  levy.    State  Bank  v.  Schutt,  683. 
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Secret  trust:    Burden  of  proof.    The  burden  to  show  that  a  wife, 

4  the  sole  grantee  in  a  deed,  is  hdding  the  land  in  secret  trust 
for  her  husband,  is  on  him  who  so  alleges.  State  Bank  v. 
Schutt»  683. 

Conveyances  to  wife  of  debtor:    Svidence,    Evidence  reviewed,  and 

5  held  insufficient  to  show  that  a  conveyance  of  land  to  grantor's 
daughter-in-law  was  in  fraud  of  the  creditors  of  the  son,  though 
the  land  was  sold  for  less  than  its  value  and  the  son  signed 
the  notes  for  the  major  part  of  the  purchase  price.  State  Bank 
V.  Schutt,  583. 

0ASNI8HMENT. 

Persons  and  Property  Subject  to. 

Interest  in  selling  price  of  real  estate.    The  contingent  interest  of 

1  a  real  estate  agent  in  the  selling  price  of  land  as  a  basis  for 
his  commission  may  be  reached  by  garnishment,  such  interest 
not  being  an  interest  in — a  right  to— -the  land  itself.  Rankin 
V.  Smith,  637. 

Interstate  shipment:     Goods  in  actual  transit.    Notwithstanding 

2  the  broad  language  of  our  garnishment  statutes,  a  common 
carrier,  engaged  in  interstate  commerce  and  having  in  its  pes* 
session  for  shipment  goods  to  be  delivered,  in  another  state, 
to  the  consignor  or  upon  his  order,  may  not  be  garnished,  on 
account  of  such  possession,  while  the  goods  are  in  actual 
iranait,  although  the  goods,  at  the  time  the  attempted  garn- 
ishment is  served,  are  still  within  the  state,  but  in  another 
county  than  that  from  which  the  goods  were  shipped  and  in 
which  the  garnishment  was  served.  (See  Sections  3936  to 
3946,  Code,  1897.)     Dart  Mfg.  Co.  v.  Carr,  471. 

Liability  op  Garnishee. 

Negligence:     Fraud:     Burden  of  proof.    A  garnishee  must  not  be 

3  guilty  of  even  a  constructive  fraud  towards  the  plaintiff  or 
defendant  in  execution.  He  must  not  be  negligent  in  the 
handling  of  the  property  of  the  principal  defendant  within  his 
control,  and  must  realize  therefrom  all  that  he  reasonably  can. 
Settlements  as  to  the  amount  owed  by  him  to  the  prindpal 
defendant,  especially  when  made  subsequent  to  the  garnish- 
ment, must  be  made  in  good  faith  towards  both  parties  (and 
preferably  under  the  eye  of  the  court),  and  the  bttrdeA  to  so 
show  is  on  the  garnishee.    Bankin  v.  Smith,  637. 
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Adjvdication:  Election  of  remedies:  Waiver:  Estoppel  A  plain- 
4  tiff  in  execution,  with  issue  pending  as  to  the  amount  of  garn- 
ishee's indebtedness  to  defendant  in  execution,  may,  on  the 
garnishee's  adtniasion  that  he  owes  the  principal  defendant  a 
sum  which  exceeds  plaintiff's  claim,  proceed  to  try  out  with 
an  intervener  the  one  question  as  to  who  has  the  prior  right 
to  said  admitted  sum,  and,  if  defeated  by  intervener,  may,  by 
causing  the  court  to  retain  jurisdiction,  proceed  to  a  further 
trial  with  the  garnishee  and  show,  if  he  can,  that  the  garnishee 
owes  the  principal  defendant  more  than  the  garnishee  admits. 
These  two  proceedings  are  not  inconsistent  and  conflicting 
rights,  and  the  exercise  of  the  first  right  (a)  works  no  adjudi- 
cation of  the  garnishee's  ultimate  liability,  (b)  involves  no 
election  of  remedies,  and  (c)  constitutes  no  waiver  or  estoppel 
to  exerdse  the  second  right  in  case  of  defeat  on  the  first. 
Rankin  v.  Smith,  537. 

GRAND  JURY.  See  Crimin.\l  Law,  4a. 

HABEAS  OOBPUS.    See  Appeal  and  Error,  2 ;  Bail. 

When  Writ  Lies. 

Adjvdication:    Motion  denying  baiL    No  proceeding  bars  an  appli- 

1  cation  in  habeas  corpus,  except  a  prior  proceeding  in  habeas 
corpus.  So  held  in  a  proceeding  in  habeas  corpus  for  an  order 
admitting  applicant  to  bail,  it  being  contended  that  the  denial 
of  a  preceding  motion  to  be  admitted  to  bail  acted  as  an 
adjudication.     Ford  v.  Dilley,  243. 

Evidence. 

stipulation:     Minvtes  of  testimony.     A  stipulation  that  certain 

2  minutes  of  testimony  were  those  returned  with  a  certain  indict- 
ment is  effective,  no  attempt  being  made  to  agree  to  the  inter- 
pretation to  be  placed  thereon.    Ford  v.  Dilley,  243. 

HOUSE  OF  ILL  FAME. 

Definition. 

I&stmctions:    Accuracy.    A  house  of  ill  fame  is  a  house  visited  by 
1    persons  of  both  sexes  for  the  purpose  of  having  unlawful,  indis- 
criminate sexual  intercourse.     State  v.  Gardner,  748. 
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Evidence. 

Reputation  of  place:     Instructions.     Instructions   reviewed,  and 
2     held  to  sufficiently  state  the  rule  that  reputation  alone  is  in- 
sufficient to  establish  the  existence  of  a  house  of  ill  fame.    State 
V.  Gardner,  748. 

HUSBAND  AND  WIFE.   See  Fraudulent  Convetances,  1, 
5 ;  Negligence,  18 ;  Paupebs. 

Actions. 

Wrongful  death  of  wife:    Damages:    Services  as  wife  or  mother: 

1  Estimating  value:  Basis.  The  value  of  the  services  of  a  mar- 
ried woman  "as  a  wife  or  mother  or  both"  must  necessarily 
be  left  to  the  sound  discretion  of  the  jury.  Sufficient  basis  for 
the  assessment  of  damages  for  her  wrongful  death  is  afforded 
by  evidence  that  reveals  her  age,  expectancy,  health,  physical 
strength,  and  helpfulness  and  disposition  towards  her  hsuband 
and  children.  (Sec.  3477-a,  Code  Sup.,  1013.)  Fisher  v. 
Ellston,  364. 

Tortious  death  of  wife:     Recovery  for  services.     The   right  to 

2  recover  for  loss  of  services  of  a  wife  killed  by  the  tortious  act 
of  another  has  been  taken  away  from  the  husband  and  vested 
exclusively  in  the  administrator  of  her  estate.  (Sec  3477-a, 
Code  S.  Sup.,  1915.)     Lane  v.  Steiniger,  317. 

Separate  Maintenance. 

Sufficiency  of  grounds.    Separate  maintenance  may  not  be  granted 

3  except  for  causes  which  would  justify  a  decree  of  divorce. 
Leonard  v.  Leonard,  734. 

Evidence:     Sufficiency.     Evidence  reviewed,  and  held  to  justify  a 

4  decree  for  separate  maintenance.    Leonard  v.  Leonard,  734« 

Enticing  and  Alienating. 

Alienation  of  affections:     Prozimate  cause.    Defendant's  conduct, 

5  as  shown  in  an  action  for  alienation  of  affection,  need  not  be 
the  sole  cause  of  the  alienation.  It  is  sufficient  if  it  be  the 
oontroUing  cause.    Warren  v.  Graham,  162. 

Alienation  of  affections:    Malice:    Sufficiency  of  showing.    Malice, 
A    in  so  far  as  it  is  an  essential  element  of  an  action  for  the 
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alienation  of  the  affection  of  a  husband  or  wife,  ia  suffieiently 
shown,  in  an  action  against  a  stranger  (that  is,  a  person  having 
no  interest  in  either  of  the  parties  and  under  no  duty  to  pro- 
tect or  advise  either),  l^  an  alienation  which  is  intenti(»ial, 
unjustifiable  and  wrongful  on  the  part  of  such  stranger.  War- 
ren V.  Graham,  102. 

Alienation  of  affections:     Bvidence:     Declarations   of   Alienated 

7  Spouse.  The  declarations  of  the  husband  as  to  his  affection 
for  defendant,  who  is  charged  with  alienating  his  affection, 
even  though  not  in  defendant's  presence,  are  admissible  as 
showing  his  state  of  mind  and  as  explanatory  of  his  conduct 
(and  therefore  a  part  of  the  res  gestae),  when  there  is  other 
proof  tending  to  show  the  actual  alienation  of  the  husband's 
affections  by  the  defendant.    Warren  v.  Graham,  102. 

Alienation  of  affections:     Evidence:     Husband's  reputation  as  to 

8  pa3ring  debts.  The  theory  that  the  husband's  bad  reputation 
in  the  matter  of  paying  his  debts  has  bearing  on  what  the  wife 
really  lost  by  the  alienation  of  his  affections,  is  entirely  too  far- 
fetched to  admit  of  its  admissibility  as  evidence.  Warren  v. 
Graham,  102. 

Alienation     of     affections:     Duty     of     defendant:     Instmctioni. 

9  Instructions  in  an  action  for  damages  for  the  alienation  of 
affection,  reviewed,  and  held,  when  construed  as  a  whole,  to 
properly  state  the  duty  of  defendant  to  refrain  from  any  acts 
which  would  have  a  tendency  to  awaken  affection  on  the  part  of 
the  one  whose  affection  was  alleged  to  have  been  alienated. 
Warren  v.  Graham,  102. 

Alienation   of   affections:     Evidence:      Sufficiency.     Evidence   re- 
10    viewed,  and  held  sufficient  to  justify  a  verdict  for  the  aliena- 
tion of  the  affections  of  the  husband.    Warren  v.  Graham,  102. 

INDIOTUENT  AND  INFOBBIATION.    See  Bail. 

Requisites  and  Sufficiency. 

Insufficient  statement  of  facts:  Objection,  how  raised.  The  objec- 
1  tion  that  an  indictment  does  not  contain  a  statement  of  facts 
sufficient  to  constitute  an  offense  may  not  be  raised  by  a  re- 
quested instruction  peremptorily  directing  the  jury  to  acquit 
on  that  ground.  Such  objection  must  be  raised  (a)  by  de- 
murrer, or  (b)  by  motion  in  arrest  of  judgment.  (Sees.  5280, 
5328,  5420,  Code,  1897.)  And  a  motion  in  arrest  of  judgment 
which  simply  asserts  that  the  court  erred  in  not  giving  such 
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requested  peremptory  instruction  does  not  properly  raise  the 
objection  that  tiie  indictment  is  insuflSdent  in  its  statement 
of  facts.    State  v.  Qardner,  748. 

INFANTS. 

Necessaries. 

Care  and  svpport.    Care  and  support  in  the  helplessness  of  extreme 

1  youth  are  necessaries.    In  re  Estate  of  Pauly,  122. 

Liability:    Estate  of  infant.    The  estate  of  an  infant  is  liable  for 

2  necessaries  furnished  the  infant>  especially  where  the  parent 
failed  to  furnish  them.    In  re  Estate  of  Pauly,  122. 

INJUNCTION.     See  Intoxicating  Liquors. 
Violation. 

What  constitutes  violation:     Receiving  mail  and  shipments  vndex 

1    forbidden  name.     One  will  not  be  punished  as  for  contempt 

for  the  performance  of  acts  which  are  not  clearly  within  the 

terms  of  the  injunction,  or  fairly  implied  therefrom.     Sioux 

City  R.  A  T.  Co.  v.  Sears,  150, 

INSANE.     See  Limitation  of  Actions,  6. 
INSANE  PERSONS.    See  Paupers. 
INSURANCE. 

Fraternal  Insurance. 

Changes  in  lodge  laws:  Payment  of  increased  rates:  Satification. 
1  The  holder  of  a  fraternal  beneficiary  certificate  of  insurance, 
by  paying  all  increased  assessments  without  protest  or  objec- 
tion, thereby  ratifies  and  confirms  the  changes  in  the  constitu* 
tion  and  by-laws  under  which  such  assessments  are  levied. 
Ferguson  v.  Grand  Lodge,  61. 

INTEREST. 

Open  Accounts. 

Evidence.     Evidence  reviewed,  and  held  to  show  that  an  account 
1     had  not  been  closed  and  that  an  allowance  of  interest  from  the 
date  of  the  decree  only  was  proper.     Buck  Auto,  eta,  Co.  v. 
Tietge,  103. 
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INTOXIOATINO  LIQUORS.   See  Appeal  and  Ebbob,  11,  24. 

Pbesumption  from  Possession. 

Uquon  in  priTate  residence.    The  finding  of  intoxicating  liquors  in 

1  a  private  dwelling  house  of  a  person  not  keeping  a  tavern,  pub- 
lic eating  house,  grocery  or  other  place  of  public  resort,  raises 
no  presumption  of  illegal  sale  or  keeping  for  sale.  True  v. 
Hunter,  442. 

NxnSANCB. 

Action  jto  anjoia:    Good-faith  abandonment  of  bnsiBesi.    The  good- 

2  faith  abandonment  of  the  unlawful  sale  and  keeping  for  sale 
of  intoxicating  liquors,  prior  to  the  commencement  of  an  action 
to  enjoin  the  same  as  a  nuisance,  precludes  the  entry  of  an 
order  for  injunction.    Davidson  v.  B.  P.  0.  £.,  1. 

Knisance:  Action  to  enjoin:  Abandonment  of  bntiaeu:  Costa. 
8  A  ^'sudden"  but  good-faith  determination,  duly  and  timely  con- 
summated, to  abandon  the  unlawful  sale  of  intoxicating  liquors, 
may  save  defendant  from  Un  order  of  injunction,  but  not  from 
the  coats  of  an  injunction  action  instituted  in  good  faitK  ( In 
present  case,  defendant  was  converted  on  the  day  preceding 
the  commencement  of  the  action. )    Davidson  v.  B.  P.  0.  E.,  1. 

Contempt. 

Injunction:      Assumed   name:     Sffect     One   enjoined   under    an 
4    assumed  name  from  the  sale,  etc.,  of  intoxicating  liquors  may 
be  punished  in  his  true  name  for  violating  the  injunction.  Nies 
V.  Jepson,  188. 

Sridence.    The  fact  that  one  accused  of  contempt  in  violating  an 
6    injunction  against  the  sale  of  intoxicating  liquors  had  been 
arrested  for  ''disturbing  the  peace,"  is  no  evidence  that  he  was 
guilty  of  violating  such  injunction.    Nies  v.  Jepson,  188. 

Yiolation  of  injunction:    Evidence.    Evidence  reviewed  in  contempt 

6  proceeding  for  the  violation  of  an  injunction  against  the  un- 
lawful sale,  etc.,  of  intoxicating  liquors,  and  held  insulBeient  to 
show  such  violation.    Nies  v.  Jepson,  188. 

Evidence.    Evidence  reviewed,  and  held  sufficient  to  justify  a  judg^ 

7  ment  of  conviction  for  violating  an  injunction  against  the  sale 
of  intoxicating  liquors.    True  v.  Hunter,  442. 

Unlawful  sales:    Real  proprietor.    Evidence  reviewed  on  certiorari 

8  to  review  contempt  proceedings,  and  held  to  establish  (a)  the 
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unlawful  sales  of  intoxicating  liquors,  and  (b)  that  defendant 
was  the  real  proprietor  of  the  place  in  question.  Fitzgerald  y. 
Hunter,  4. 

JUDOUENT. 

Opening  or  Vacating, 

I>efaiilt  pending  negotiations:    Effect    A  default  decree  should  be 

1  set  aside,  on  proper  showing  of  merit,  when  entered  at  a  time 
when  negotiaticms  for  a  settlement  were  pending  and  were 
such  that  defendant  had  reason  to  believe  that  no  default  would 
be  entered  during  such  pendency.    Oviatt  v.  Oviatt,  512. 

Passing  of  term:    Notice  of  proceeding  to  Tacate.    Power  to  set 

2  aside  final  judgments  after  the  term  at  which  rendered  must 
be  exercised  strictly  in  accordance  with  statutory  regulation. 
(Sees.  4091-4090,  Code,  1897.)  Notice  of  the  proceeding  to  set 
aside  is  jurisdictional    Scott  y.  Scott,  740. 

Defense:     Necessity  to  establish.    One  seeking  the  vacation  of  a 

3  judgment  against  him  must  show  that  he  has  a  defense  to  the 
claim.     Loos  v.  Callender  Sav.  Bank,  577. 

Jurisdiction  to  reinstate  cause.    The  entry  by  the  court  of  an  order 

4  of  dismissal  of  an  action  because  of  failure  to  prosecute  does 
not  deprive  the  court  of  jurisdiction  over  the  defendant  to 
reinstate  the  cause  during  the  same  term.  Loos  v.  Callender 
Sav.  Bank,  577. 

Interlocutory  orders:  Same  tenn:  Notice.  Any  unsigned  order 
6  or  judgment  not  constituting  a  final  judgment  binding  upon  the 
parties  as  an  adjudication  may,  without  notice,  be  set  aside  by 
the  court  at  any  time  during  the  term  at  which  it  is  entered. 
(Sec.  243,  Code,  1897.)  So  held  where  the  court,  without  notice, 
set  aside,  at  the  same  term,  an  unsigned  and  improvidently 
entered  order  dismissing  an  action.  (See  Sec  3764,  Code, 
1897.)     Loos  V.  Callender  Sav.  Bank,  677. 

JUDICIAL  NOTICE.  See  Evidenge,  1. 
LANDLORD  AND  TENANT. 

Leases. 

options  to  buy:     When  irreYOcahlei    An  option  to  buy  land,  defi* 
1     nite  as  to  time  and  terms,  contained  in  a  lease,  becomes  irre- 
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vocable  on  acceptance  of  the  terms  of  the  lease,  and  assuredly 
after  the  tenant  has  gone  into  possession  under  the  lease. 
Larson  t.  Smith,  019. 

LAST  OLEAS  OHANOE.    See  Negugencs. 

LEWDNESS. 

Defined. 

Resorting  for  purpose  of:  lostructioas:  Sufficiency.  Under  a 
1  charge  of  ''resorting  to  a  house  of  ill  fame  for  the  purpose  of 
lewdness/'  it  is  suiBcient  to  define  lewdness  as  ''the  unlawful 
indulgence  of  the  animal  desires — ^lustful  and  licentious  behav- 
ing, such  as  unchastity,  sensuality  and  debauchery."  State  v. 
Gardner,  748. 

LIMITATION  OF  ACTIONS.     See  Boundabies,  4. 

Validity  op  Statute. 

Inttand  deprivation  of  right  of  action:    MortgagM:    ConstitutioBal 

1  law.  Whether  a  statute  is  constitutional  which  instantly  de- 
prives the  holder  of  a  mortgage  of  the  right  of  foreoloBure, 
leaving  unimpaired  the  right  to  personal  judgment  against  the 
mortgagor,  quaere.    Newgirg  v.  Black,  636. 

Change  in  statute:     Reasonable  time  to  avoid  bar.    One  who  is 

2  given,  by  statute,  15  months  in  which  to  bring  foreclosure 
on  a  real  estate  mortgage,  or  in  which  to  note  on  the  jnargin 
of  the  record  a  fact  which  he  claimed  prolonged  the  life  of  the 
mortgage  and  avoided  the  bar  of  the  statute,  and  did  neither, 
may  not  claim  that  the  statute  did  not  give  him  a  reasonable 
time  in  which  to  exercise  his  remedy.    Newgirg  v.  Black,  636. 

Real  Property. 

Ten-year  period.    Open  and  notorious  possession  of  real  property, 

3  under  claim  of  title,  for  a  period  of  ten  years,  bars  an  action 
for  recovery.    Dwight  v.  City,  178. 

Qnieting  title.    A  cause  of  action  for  the  recovery  of  real  property 

4  accrues  on  the  date  of  the  ouster.    Dwight  v.  City,  178. 

Mortgages:     Twenty-year-old  mortgages:    Konresidence  of  mort- 

5  gagor:     Effect.    An  action  to  enforce  a  real  estate  mortgage, 
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even  though  in  fact  unpaid,  is  barred,  regardiesa  of  the  wm- 
roeidenoe  of  the  mortgagor,  whenever  it  appears: 

1.  That  20  years  have  elapsed  from  the  record  date  thereof. 

2.  That  10  years  have  elapsed  since  the  record  date  of 
maturity. 

3.  That  no  extension  of  maturity  has  been  filed  or  noted 
on  the  marginal  record.     (Sec.  3447-c,  Code  Supp.,  1013.) 

Arguendo,  it  is  stated  that  the  same  rule  would  govern  in 
case  of  insanity  or  minority.    Newgirg  v.  Black,  036. 

Accounts. 

Hoipital  charges  for  insane.    The  hospital  charges  paid  qilkrterly 

6  by  a  county  for  the  support  of  an  insane  wife,  as  provided  by 
Sec.  2202,  Code  Sup.,  1013,  for  which  the  husband  is  liable 
under  Sec.  2207,  Code,  1807,  constitute  a  continuous,  open, 
current  account  against  the  husband,  and  an  action  to  recover 
thereon  is  barred  only  after  the  lapse  of  5  years  from  the  date 
of  the  last  item  of  all  the  series  of  charges.  Scott  County  v. 
Townsley,    192. 

Computation  op  Period. 

Pleading  new  cause  of  action.    An  amendment  to  a  cause  of  action, 

7  though  filed  after  the  statute  of  limitation  has  run  against 
the  claim,  is  allowable  so  long  as  no  new  cause  of  action  is 
pleaded.     Hankins  v.  Young,  383. 

HAUCE.    See  Husband  and  Wife,  6. 
MARBIAOE. 

Annulment. 

Duress:  Threats  of  prosecution  for  sednction.  A  marriage  sol- 
1  emnized  under  threat  of  prosecution  and  confinement  in  the 
penitentiary,  even  for  an  exaggerated  period  of  time,  for  the 
actual  seduction  of  the  female,  will  not  be  annulled  on  the 
plea  of  duress.  And  especially  is  this  true  where  such  mar- 
riage  is  followed  by  cohabitation,  howsoever  short,  as  husband 
and  wife.     (Sec.  4763,  Code,  1807.)     Sherman  v.  Sherman,  145. 

MASTER  AND  8EBVANT.    See  Neouoencb. 
Wages. 
Bvidence.    Evidence  reviewed,  in  an  action  by  a  servant  for  wages. 
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1  and  held,  the  court  was  in  error  in  directing  a  ▼erdict  for 
plaintiff.     Curran  v.  Ryland,  20. 

Assumption  op  Risk. 

Danferoiia  coBdition:     Knowledge.     No  knowledge  of  danger,  no 

2  assumption  of  risk.  So  held  where  plaintiff,  a  miner,  attempted 
to  open  the  door  to  the  mine  by  means  of  a  defective  rope 
supplied  for  that  purpose,  without  knowledge  of  such  defective 
condition  and  of  the  danger  attending  its  use,  and  the  rope 
broke  and  plaintiff  was  injured  by  oncoming  cars.  Johnson 
V.  Plymouth,  etc.,  Co.,  408. 

Independent  Contractor. 

SeapoDdeat  superior:     laherently  daogeront  work.    If  the  doing 

3  of  an  inherently  dangerous  piece  of  work  by  the  owner  would 
render  him  liable  to  a  person  injured  thereby,  loiihout  regard 
to  any  question  of  negligence,  then  the  owner  may  not  escape 
such  conaequences  by  the  simple  expedient  of  employing  a 
so-called  "independent  ccmtractor"  to  do  the  work  for  him. 
Watson  V.  Mississippi  R.  P.  Co.,  23. 

MEOHANIOS'  LIEN.  See  Equity,  3 ;  Principal  and  Surety. 

Right  to  Lien. 

Payments  by  owner  to  contractor:  Payments  by  contractor  to 
1  materialman:  Applications  of  payments:  ''Mingling  of 
Funds."  It  behooves  a  materialman  who  has  furnished  material 
to  a  building  contractor  and  who  expects  to  claim  a  lien  on 
the  property  of  the  owner,  to  know  the  source  of  the  money 
paid  him  by  the  contractor;  because  when  the  owner  pays 
money  to  the  contractor  in  discharge  of  his  contract  and  the 
contractor  pays  such  money  to  the  materialman,  the  latter  must 
apply  the  payment  on  the  account  for  material  which  was 
furnished  for  the  said  owner's  building.  And  this  is  true  even 
though  the  contractor,  who  was  owing  the  materialman  on  sev* 
eral  contracts,  gives'  the  materialman  no  directions  as  to  how 
the  payment  should  be  applied,  and  even  though  the  material- 
man does  not,  in  fact,  know  where  the  contractor  had  obtained 
the  money.  No  equitable  doctrine  of  the  "mingling  of  funds" 
has  any  bearing  on  such  a  transaction.  Sioux  Ci^  F.  &  M. 
Co.  V.  Merten,  332. 

MEKOEK.  See  Evidence,  12. 
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MOKTOAOES.  See  Limitation  of  Actions,  5. 
UUNIOIPAL  OOBPOSATIONS. 

PuBuc  Improvements. 

Paying:     RMOlntioii  of  neooaaity:     Sufficiency:     ^Method  of  con- 

1  stntction".  Detailed  particularity  a»  to  method  of  0(m9trueti(m 
of  paving,  etc.,  is  not  required  in  the  ''resolution  of  necessity" 
provided  for  by  Sec  810,  Code  Sup.,  1913.  Such  resolution  is 
sufficient  in  this  regard  if  it  states  in  a  general  way  and  in 
substance  that  the  improvement  will  be  constructed  in  the 
method  and  manner  provided  by  the  plans  and  ^>ecifications 
thereafter  to  be  adopted  by  the  council  before  bids  are  let, 
even  though  no  specific  reference  is  made  to  such  plana  and 
spedflcations.     City  of  Bloomfield  v.  Standley,  114. 

Publicly  Owned  Utility. 

Hnnidpal  water  plant:    Private  sprinkler  syctenu:     Rigbt  to  fix 

2  rates.  Though  the  installation  by  a  private  property  owner 
of  an  automatic  fire  sprinkler  system  connected  with  a  munic- 
ipally owned  water  plant  may  be  of  great  benefit  to  the  city 
and  to  the  public  in  general,  yet  the  one  installing  the  syst^em 
likewise  acquires  a  distinct  personal  advantage,  and  imposes 
on  the  municipal  water  plant  a  peculiar  service,  personal  to 
himself  for  tchich  he  may  be  compiled  to  pay.  Edgerly  v. 
Ottumwa,   205. 

Mnnidpal  water  plants:    Sates:    Reasonableness:    The  rea9onabl9- 

3  neee  of  the  water  rates  fixed  by  the  trustees  of  a  municipally 
owned  water  plant  is  not  a  material  question,  so  long  as  such 
rates,  with  other  authorissed  income,  accomplish  only  tlutt 
which  the  statute  authorizes  or  requires.  (Sec  749,  Code, 
1807.)      Bdgerly  v.  Ottumwa,  205. 

Mnnidpal  water  plant:     Rates:     Discrimination  and  extortion. 

4  While  the  water  rates  of  a  municipally  owned  water  plant 
must  not  necessarily  be  reasonable  when  compared  with  the 
rates  of  a  privately  owned  plant,  yet  they  must  not  be  unduly 
discriminatory  or  extortionate  as  compared  with  the  rates 
exacted  of  consumers  generally.  (Sec  740,  Ck>de,  1807.) 
Edgerly  v.  Ottumwa,  205. 

Mnnidpal  water  plant:    Duty  to  fnmish  water:    Sprinld«  lyitem. 
6    Whether  an  enforceable  duty  exists  on  the  part  of  a  efty 
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owning  its  own  waterworks  plant  to  furnish  water  to  a  pri- 
vately owned  automatic  fire  sprinkler  system,  quaere,  (The 
discussion  on  this  point  leaves  no  doubt  that  the  court  pur- 
posely refrained  from  saying  anything  implying  the  existence 
of  such  duty  on  the  part  of  the  city  under  all  and  every  cir- 
oomstance,  but  did  intend  to  be  understood  as  saying  that, 
generally  speaking,  such  duty  exists.)  Edgerly  v.  Ottumwa, 
205. 

Municipal  water  plant:    Dnty  of  dty  to  foniish  watn:    Sprinkler 

6  systems:  Uniform  rates.  A  city  which  owns  its  own  water- 
works plant,  and  has  undertaken  to  supply  private  automatic 
fire  sprinkler  iystems  with  water,  must  cany  out  its  implied 
contract  to  continue  such  service,  and  cannot  treat  the  matter 
of  compensation  as  a  mere  matter  of  contract.  It  muet  fiw 
umform  rates.    Edgerly  v.  Ottumwa,  206. 

Mvnidpal  water  plant:    Failure  to  furnish  water:    Liability  obvi- 

7  ated  by  contract.  Whether  a  city  owning  its  own  water  plant 
would  be  liable  for  the  consequences  of  its  failure  to  furnish 
water  for  a  privately  owned  fire  sprinkler  system,  quaere;  but 
it  is  suggested  that  such  liability  might  be  obviated  by  con- 
tract   Edgerly  v.  Ottumwa,  205. 

Hnnidpal  water  plant:    Sprinkler  systems:    Rates:    Diserimina- 

8  tion  and  extortion.  Evidence  reviewed  and  discussed  as  to  the 
elements  appropriate  for  consideration  in  the  fixing  of  uniform 
water  rates  for  automatic  fire  sprinkler  systems,  and  held, 
the  rates  in  questi<m  were  neither  discriminatory  nor  extor- 
tionate.   Edgerly  v.  Ottumwa,  206. 

MUBDEK.    See  Evidence,  2. 

NEOESSABIES.   See  Infants. 

NEOLIOENOE.  See  Damages,  3 ;  Estoppel,  4 ;  Ezplosiveb  ; 
Oabnishment,  3 ;  Railroads^  2 ;  Trial,  5,  6. 

Acts  or  Omissions  Constituting. 

AntemoUle  diiyer:  Highway  intersectiona:  Slowing  down  and 
1  signaling.  It  is  negligence  per  ae  for  an  automobile  driver  to 
approach  an  intersecting  highway,  with  his  view  obstructed 
for  a  distance  of  200  feet  or  less,  without  doing  two  things, 
to  wit:  (1)  Slow  down,  and  (2)  give  timely  signal  of  his 
appTtHich.  (Sec.  1571*ml8,  Code  Sup.,  1918.)  Fisher  ▼. 
EUaton,  3M. 
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Antomobiles:  Arbitrary  speed  not  anthorlied:  PreeionptioiL  No 
2  statutory  pre8umpti<m  of  negligence  arises  from  the  speed 
alone  of  an  automobile  until  such  speed  exceeds  25  miles  an 
hour  and  an  injury  occurs;  but  the  jury  may  find  negligence 
under  a  much  less  rate  of  speed  in  connection  with  other  condi- 
tions. So  held  where  defendant  entered  upon  an  intersecting 
highway,  with  his  view  thereof  obstructed,  without  signal  or 
slackening  of  speed,  though  running  less  than  25  miles  an 
hour.  (Sees.  1571-ml8  and  1571-mlO,  Code  Supw,  1013.) 
Fisher  v.  Ellston,  364. 

XaMesaive  speed:  Instructions.  Excessive  speed  is  an  expression 
8  relating  solely  to  the  particular  circumstances  of  each  case. 
Any  rate  of  speed,  howsoever  slow,  might  be  "excessive"  under 
possible  circumstances.  Held,  the  term  properly  employed 
under  the  evidence  in  present  case.  Hollgren  v.  Railway  Co., 
568. 

Res  Ipsa  Loquitur. 

Sunning  antomobile  upon  sidewalk.  .  An  accident  and  its  attendant 
4  circumstances,  without  more,  may  furnish  substantive,  prima- 
facie  evidence  of  negligence,  and  shift  the  burden  of  proof  to 
defendant  to  show  that  he  was  not  negligent  in  fact.  In  other 
words,  accidents  may  have  accusing  tongues.  So  held  where 
an  automobile,  in  the  exclusive  charge  of  the  servant  of  defend- 
ant, suddenly  left  the  street  upon  which  it  was  traveling  and, 
without  warning,  ran  upon  the  sidewalk  and  injured  plaintiff. 
Brown  v.  Des  Moines  S.  B.  Wka.,  716. 

Proximate  Cause. 

No  eyewitnesses:  Performance  of  duty:  Presumption.  In  the 
6  search  for  the  proximate  cause  of  the  death  of  an  employee 
through  a  transaction  of  which  there  were  no  eyewitnesses^ 
the  presumption  that  deceased,  at  the  time  of  his  death,  was 
performing  the  duty  which  he  had  concededly  just  started  to 
perform,  becomes  very  persuasive  when,  if  deceased  was  per- 
forming such  duty,  he  would  be  exposed  to  the  very  negligence 
alleged  as  a  basis  for  recovery.  Avise  v.  Interurban  R.  Co., 
592. 

Independent  agency.    Liability  for  n^ligence  may  not  be  avoided 

6    by  pleading  the  interposition  of  a  distinct,  independent  agency 

which  reasonable  care  would  have  avoided.    So  held,  .where  the 

wheel  of  a  motor  truck  dropped  into  the  carved  groove  of  a 
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switch  and  deflected  the  car  upon  the  sidewalk.     Brown  ▼. 
Des  Moines  S.  B.  Wks.,  715. 

Proof  required.     Proof  of  proximate  cause—^jausal  connection  be- 

7  tween  negligence  alleged  and  injury  suffered — ^is  sufficient  if 
the  facts  and  circumstances  show  tliat  it  is  more  probable 
that  the  injury  occurred  because  of  the  negligence  alleged  than 
from  some  other  cause.    Avise  v.  Interurban  R.  Co.,  502. 

Interveniiig  cause:     Contributory  negligence:     Confusing  instruc- 

8  tions.  Instructions  which  confuse  the  doctrine  of  "intervening 
cause"  with  the  doctrine  of  ^'contributory  negligence"  are  prop- 
erly refused.     Johnson  v.  Plymouth,  etc.,  Co.,  498. 

Fright  of  horse:     Automobile  accident.     Evidence  reviewed,  and 

9  held  to  justify  the  jury  in  finding  that  the  proximate  cause  of 
the  death  of  deceased  was  the  act  of  defendant  in  rapidly 
driving  his  automobile  into  an  intersecting  highway,  without 
signal,  with  consequent  fright  and  runaway  of  the  horse  behind 
which  deceased  was  riding.    Fisher  v.  Ellston,  364. 

CONTRIBUTOBY  NEGLIGENCE. 

Definition:      Construction.     An    instruction    defining   contributory 

10  n^ligence  as  "the  doing  of  some  act  by  the  party  complaining 
that  to  eome  extent  aideS  in  bringing  about  the  conditions 
that  produced  the  injury,"  etc.,  is  not  objectionable  as  exclud- 
ing frcNU  consideration  what  the  complaining  party  himself  did 
at  the  time.     Johnson  v.  Plymouth,  etc.,  Co.,  498. 

Emergency:     Choice    of    ways:     Choosing    the    more   haxardons. 

11  Choosing  the  more  hazardous  of  two  ways  by  one  faced  with 
sudden  and  inmiinent  peril  does  not  per  ae  constitute  contribu- 
tory negligence.    Johnson  v.  Plymouth,  etc,  Co.,  498. 

Emergency:    Duty  to  preserve  property:    Position  of  peril.    It  is 

12  always  proper,  in  considering  the  question  of  a  plaintiff's  con- 
tributory negligence,  to  take  into  consideration  (a)  whether 
plaintiff,  in  what  he  did,  acted  in  an  emergency  or  deliberately, 
(b)  whether  he  was  under  a  duty  to  preserve  the  property  of 
defendant,  and  (c)  whether  he  was,  at  the  time  of  acting,  in 
peril.  Principle  applied  where  plaintiff,  in  approaching  a  door 
to  a  mine  and  suddenly  failing  to  open  the  door  with  a  rope 
because  it  broke,  might  have  attempted  (1)  to  open  the  door 
with  his  hands,  or  (2)  to  stop  the  cars,  or  (3)  to  stand  to  one 
side  of  the  cars  and  allow  them  to  crash  into  the  door,  or 
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(4)  to  get  up<Hi  the  ears.  Plaintiff  chose  the  first,  and  was 
injured.  Held,  he  was  not  n^ligent  per  ee,  Johnson  v.  Plym- 
outh, etc,  Co.,  498. 

STldence.    Evidence  reviewed,  and  held  that  a  pedestrian  who,  after 

13  attempting  to  cross  a  street^  retired  to  the  sidewalk  in  order  to 
allow  a  motor  truck  to  pass,  was  not  guilty  of  contributory 
negligence  per  ee.    Brown  v.  Des  Moines  S.  B.  Wks.,  715. 

VioUtion  of  mle  by  shipper:    Place  of  danger.    One  who  violates  a 

14  rule  of  a  railway  company  requiring  him  to  ride  in  the 
caboose,  places  himself  in  a  position  so  close  to  a  passing 
tradk  that  he  is  liable  to  be  hit  by  a  passing  train,  which  he 
had  reason  to  believe  would  pass,  and  is  hit  and  killed,  and 
could  have  heard  and  seen  the  approaching  train  had  he 
looked  or  listened,  is  guilty  of  contributory  negligenoe  as  a 
matter  of  law.    Oaks  v.  Railway  Co.,  648. 

Last  Clear  Chance. 

Svidence.    "Last  clear  chance"  doctrine  held  inapplicable  under  the 

15  evidence,  deceased,  at  the  time  of  his  death,  being  between  a 
main  and  a  passing  track  at  a  point  on  the  road  some  five 
miles  from  any  town,  and  the  view  of  the  engineer  of  a  swiftly 
approaching  train  which  hit  deceased  being  obstructed  by  an 
intervening  train.    Oaks  v.  Railway  Co.,  648. 

No  Eyewitness  Rule. 

Instinct  of  self-preserratioB:     Presumption:     Nonapi^icaUlity  of 

16  mle.  The  presumption  of  due  care,  ordinarily  indulged  in  the 
absence  of  eyewitnesses,  does  not  prevail  when  the  physical 
facts  show  that  the  deceased  could  not  have  ezeroised  such 
care.    Oaks  v.  Railway  Co.,  648. 

Pleadings. 

Lack  of  spedflcation:    Submission  of  issues:    Estoppel*    A  defend- 

17  ant  in  an  action  for  damages  for  negligenoe  may  not  allow 
the  pleadings  as  to  negligence  to  remain  in  part  in  a  blanket 
or  "catchall"  form,  and  then  after  trial  complain  that  the  court 
submitted  the  charges  of  negligence  in  the  form  in  which  they 
appeared  in  the  petition.  Defendant  should  employ  the  motion 
for  a  more  specific  statement.  Johnson  v.  Plymouth,  etc,  Co., 
498. 
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Imputed  Nbguobncb. 

Hnsband  and  wife.    The  negligence  of  a  husband  in  operating  a 

18  vehicle  on  a  journey  which  related  peculiarly  to  his  own  busi- 
ness will  not  be  imputed  to  his  wife,  where  no  relation  of 
principal  and  agent  exists,  and  where  the  wife  had  no  control 
over  the  vehicle  and  did  not  seek  to  exeroise  any.  Fisher  v. 
ElUton,  364. 

Evidence. 

Non-ringing  of  bell  at  crossing.    Whether  a  bell  was  rung  at  a 

19  street  crossing  is  properly  submitted  to  the  jury  under  the 
evidence  of  two  witnesses  that  they  heard  no  such  signal,  such 
witnesses  being  in  a  position  and  mental  attitude  to  have 
heard  the  signal,  had  it  been  given.  Hollgr^rv.  Railway  Co., 
568. 

Custom  to  show  negligence  or  non-negligence  contrasted.    Evidence 

20  of  custom  is  admissible  to  establish  negligence,  but  not  to 
ewcuse  negligence.  So  held  in  the  case  of  alleged  negligence  of 
a  mine  owner  in  so  constructing  a  door  to  the  mine  that  it 
would  swing  only  one  way.    Johnson  v.  Plymouth,  etc.,  Co.,  498. 

Actions  for  injury:  Death  at  '^lind  siding":  Svidence:    Sufficiency. 

21  Evidence  reviewed,  and  held  insufficient  to  show  negligence  on 
the  part  of  the  employees  of  a  passing  train  in  hitting  and 
killing  deceased,  a  stockman,  while  walking  between  a  main 
and  a  side  track  at  a  blind  siding.    Oaks  v.  Railway  Co.,  648. 

Jury  question:     Sufficiency  of  evidence.    Evidence  reviewed,  and 

22  held  to  present  a  jury  question  on  the  question  of  defendant's 
negligence  (a)  in  failing  to  furnish  a  safe  place  of  work, 
(b)  in  the  use  of  an  lusafe  rope,  (c)  in  the  construction  of  a 
door  to  a  mine,  and  (d)  in  failing  to  station  someone  at  said 
door  to  open  same.    Johnson  v.  Plymouth,  etc.,  Co.,  498. 

Verdict  and  findings:    When  not  disturbed  on  appeal.    Rule  reoog- 

23  nized  that  a  jury  question  is  presented  when  the  evidence  is  of 
such  a  character  that  honest  minds,  searching  for  the  truth, 
might  fairly  differ  on  the  question  of  negligence.  Fisher  v. 
Ellston,  364. 

NEW  TRIAL.  See  Process,  1 ;  Tblvl,  11. 

Grounds. 
Matters  not  in  themsetves  error.    In  ruling  on  a  motion  for  a  new 
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1  trial,  the  court  may  and  should  consider  the  entire  record, 
including  many  incidents  not  alone  ccmstituting  erriN:.  Garden 
V.  Moore,  376. 

OPTIONS.  See  Landlord  and  Tenant. 
OBiaiNAL  NOTICE.    See  Process. 
PARENT  AND  CHILD. 

Tort  op  Child. 

Parent's  liability:  Absence  of  anthority.  A  minor  son,  in  using 
1  and  operating  the  parent's  automobile  for  his  (the  son's)  own 
personal  pleasure,  and  without  the  authority,  express  or  Im- 
plied, of  the  parent,  is  not  engaged  tf»  the  parent's  husimess. 
In  other  words,  the  "pleasure  of  the  family"  is  not  the  boai- 
ness  of  the  parent,  unless  he  expressly  or  impliedly  makes  it  ao, 
Sultzbach  v.  Smith,  704. 

PAUPEKS. 

Residence. 

Insane  person:    Legal  settlement   of  insane  wife:    Removal   of 

1  husband:  Sffect  The  residence  of  any  person  found  insane, 
who  is  an  inmate  of  any  state  institution,  renuiins,  during  the 
period  of  restraint,  the  same  as  that  existing  at  the  time  of 
admission  to  such  institution,  irrespective  of  subsequent  change 
of  residence  of  the  husband.  (Sec.  2270,  Code,  1897.)  Soott 
County  V.  Townsley,  192. 

Insane  Wife. 

Liability  of  husband:    Change  of  residence:    Sffect    The  hospital 

2  charges  paid  by  a  county  for  the  support  of  an  insane  wife 
committed  to  the  Hospital  for  the  Insane  from  the  county  of 
the  residence  of  the  husband  and  wife  remain  a  legal  charge 
against  the  husband,  even  thou£^  the  huslxuid,  subsequent  to 
the  commitment,  becomes  a  resident  of  another  county  of  this 
state  or  a  nonresident  of  the  state.  Soott  County  v.  Townsley, 
192. 

PAYMENT.  See  Mechanics'  Lien. 
Application. 
Judgment  to  correct:     Mechanics'  lien.    A  subcontractor  who,  in 
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1  an  action  to  enforce  a  mechanics'  lien,  suffers  a  reduction  in 
the  amount  of  his  lien  because  of  improper  application  of  pay- 
ments by  him,  is  entitled  to  judgment  against  the  defaulting 
principal  contractor  for  the  full  amount  of  the  claim.  Sioux 
City  F.  &  M.  Ck>.  ▼.  Merten,  332. 

PLEADINO.  See  Fraud;  Negligence. 

Amendments. 

Rule  to  allow.    The  rule  is  to  allow  amendments  to  pleadings;  to 

1  refuse  them  is  the  exception.     Curran  v.  Ryland,  20. 

SnlMtitution  of  administrator  as  plaintiff:    Surrender  of  indlTldual 

2  daim.  One  suing  in  his  own  right  on  a  claim  which  is  vested 
exclusively  in  himself  and  also  on  a  daim  vested  exclusively 
in  an  administrator,  may,  on  discovering  the  legal  difficulty 
confronting  him,  amend  by  substituting  the  administrator  as 
plaintiff,  and  thereby,  retire,  individually,  from  the  case,  and 
take  with  him  his  own  individual  claim.  So  held  where  a 
husband,  suing  individually  for  loss  of  both  (a)  services  and 
(b)  society  of  his  wife  by  reason  of  her  tortious  death,  amended 
by  substituting  as  plaintiff  her  administrator  (who  happens  to 
be  himself)  and  retired  individtuilly  from  the  case  with  his 
claim  for  loss  of  society.    Lane  v.  Steiniger,  317. 

Coatract  with  prindpal  through  agent:    Sffect.    An  allegation  that 

3  plaintiff  and  deceased  entered  into  a  certain  contract  receives 
no  addition,  in  legal  effect,  by  an  amendment  which  pleads  that 
such  contract  was  entered  into  between  deceased  and  plaintiff's 
father,  acting  for  plaintiff's  use  and  benefit.  Evidence  to  prove 
the  latter  is  necessarily  admissible  under  the  former  allegation. 
Hankins  v.  Young,  383. 

Motions. 

Motion  to  strike:    Waiver.    Error,  if  any,  in  overruling  a  motion 

4  to  strike  certain  allegations  from  the  petition  is  waived  by 
answering  and  going  to  trial  on  the  merits.  Hay  v.  Hassett, 
601. 

Issue,  Proof,  and  Variance. 

Surplusage:     Non-necessity  to  prove.    A  party  shall  not  be  com- 
6    pelled  to  prove  more  than  is  necessary  to  entitle  him  to  the 
relief  asked.     (Sec.  3639,  Code,  1897.)     Watson  v.  Mississippi 
R.  P.  Co.,  23. 
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Pleading  express  contract:    Effect    He  who,  in  an  action  to  reeoTer 
6    for  services  performed,  pleads  an  express  contract,  must  stand 
or  fall  thereon.     Hankins  v.  Young,  383. 

PRINOIPAL  AND  AGENT.    See  Pleading,  3. 

Implied  Agency. 

Estoppel  to  deny.    One  may,  by  arming  another  with  apparent  au- 
1     thority  to  act   for   him,  be  estopped  to  dispute  the  agency. 
Phelps  v.  Linnan,  138. 

PRINOIPAL  AND  SURETY. 

DlSCHABGE  OF  SURETY. 

Bonds  guaranteeing  public  work:  Materialmen.  A  surety  on  a 
1  public  improvement  bond  running  to  the  city,  but  intended  for 
the  security  of  materialmen  as  well,  is  not  released  because 
the  materialman,  knowing  that  the  contractor  had  assigned 
all  that  was  coming  to  him,  relied  on  the  bond,  and  did  not» 
under  Sec  3102,  Code,  1897,  attempt  to  enforce  any  right 
against  the  fund  in  the  hands  of  the  dty.    Hay  v.  Hasseti^  601. 

PROCESS. 

Original  Notice. 

Limitatiott  on  jurisdiction:     Hew  trial     An  original  notice,  duly 

1  served,  both  grania  and  limits  jurisdiction.  If  the  notice  states 
the  exact  relief  demanded,  a  default  judgment  must  go  no 
further.  If  the  notice  does  not  state  the  exact  reli^  demanded 
(but  is  otherwise  sufficient),  a  default  judgment  must  go  no 
further  than  the  allegations  of  the  pleadings.  New  trial 
granted  because  the  default  judgment  was  not  in  accord  with 
or  justified  under  either  the  original  notice  or  the  petition. 
Oviatt  V.  Oviatt,  512. 

Service  on  Agent. 

Nonresident  corporation:    Original  notice.    Jurisdiction  of  a  foreign 

2  corporation  not  having  its  principal  place  of  business  in  this 
state,  but  maintaining  an  office  or  agency  within  this  state,  is 
acquired  l^  service  of  the  original  notice  on  the  agent  in  charge 
of  such  latter  agency,  "in  all  actions  growing  out  of  or  conr 
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neoted  with  the  buBiness  of  such  c^oe  or  agency."     (Sees.  8600, 
3532,  Code,  1897.)     Morey  v.  Standard  Sep.  Co.,  530. 

Nonresident  corporation:  Liberal  construction  of  a  statute.  The 
3  statute  authorizing  service  of  original  notices  on  a  nonresident 
corporation  by  serving  an  Iowa  agent  of  the  corporation,  "in 
all  actions  growing  out  of  or  connected  |nth  the  business"  of 
such  Iowa  agency,  should  be  liberally  construed.  Morey  v. 
Standard  Sep.  Co.,  530. 

PKOSTITUnON. 

Elements  op  Offense. 

Who  may  commit:  "Any  person."  A  man  cannot  be  guilty  of  the 
1  crime  of  prostitution,  and  therefore  necessarily  not  of  resorting 
to  a  house  of  ill  fame  for  the  purpose  of  prostitution,  within 
the  meaning  of  Sec.  4043,  Code,  1807,  the  term  "prostitution" 
in  all  such  statutes  having  the  universally  recognized  meaning 
of  "the  practice  of  a  female  offering  her  body  to  an  indis- 
criminate intercourse  with  men,"  and  it  cannot  be  assumed 
that  the  legislature  used  the  term  in  said  statute  in  any  other 
sense  than  its  universally  recognized  sense,  even  though  the 
statute  employs  the  term  "any  person"  in  describing  those  who 
come  within  its  prohibition,  such  latter  sweeping  designation 
in  reason  meaning  nothing  more  than  "any  person  who  can  he 
guilty  of  jyrostiiution."    State  v.  Gardner,  748. 

PBosTmrnoN,  house  of. 

Resorting  to. 

Slements:    Non-necessity  for  frequent  resorting.    "Frequent  resort- 

1  ing"  is  not  necessary  in  order  to  convict  one  of  "resorting  to 
a  house  of  ill  fame  for  the  purpose  of  prostitution  and  lewd- 
ness."   Once  so  going  is  sufficient.    State  v.  Gardner,  748. 

Visits  of  friendship:     Instructions.     Instruction  that  an  accused 

2  could  not  be  convicted  unless  he  resorted  to  a  house  of  ill  fame 
"for  the  purpose  of  prostitution  and  lewdness"  is,  in  effect^ 
stating  that  he  could  not  be  convicted  if  his  visits  were  solely 
"visits  of  friendship."     State  v.  Gardner,  748. 

Character  of  House. 
Evidence:    Declarations.    Declarations  of  those  concerned  in  operat- 
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3  ing  an  alleged  house  of  proetitution,  other  than  defendant  on 
trial,  and  in  the  absence  of  defendant,  are  competent  if  tending 
to  show  the  character  of  the  place  and  inmates.  State  v. 
Philleo,  690. 

Svidence:    Discharge  of  arrested  inmates:    Effect.    The  fact  that  a 

4  person  was  arrested  at  the  house  in  question  and  later  dis- 
charged is  entirely  immaterial  on  the  question  as  to  the  char- 
acter of  the  house.    State  v.  Levich,  688. 

Trial — Instructions. 

Knowledge  of  accused.    Requested  instruction  condemned,  because 

5  authorizing  an  acquittal  unless  defendant  knew  that  all  the 
persons  resorting  to  his  house  were  guilty  of  acts  of  prostitu- 
tion and  lewdness  therein.    State  v.  Levich,  688. 

PKOXIMATiB  CAUSE.   See  Husband  and  Wife^  5. 
PUBLIC  POLICT.  See  Contracts,  1,  3. 
QuusTiNO  TITLE.   See  Limitation  of  Actions,  4 

Demand  for  Quitclaim  Deed. 

Ezoeedve  demand:    Costs  and  attorney  fees.    One  who  expects  to 

1  impose  costs  and  attorney  fees  by  making  demand  for  a"  quit- 
claim deed  must  see  to  it  that  he  demands  exactly  that  to 
which  he  is  entitled.  An  excessive  demand  may  defeat  his 
purpose.  So  held  where  a  part  of  tenants  in  common  demanded 
a  deed  carrying  all  the  interest  of  the  grantors.  (Sec  4226, 
Code,  1897.)     Stennett  v.  Stennett,  431. 

Tenants  in  common  as  grantees:     Joint  demand.    A  demand  by 

2  several  tenants  in  common  for  one  quitclaim  deed  to  them  aa 
joint  grantees  may  be  sufficient  to  impose  oosts»  under  Sec. 
4226,  Code,  1897.     Stennett  ▼.  Stennett,  431. 

Batate  matters:    One  deed  for  all  heirs.    Where  certain  heirs  were 

3  ruled  to  be  obligated  to  execute  a  quitclaim  deed  to  certain 
other  heirs,  part  of  whom  were  known  and  had  demanded 
such  deed,  and  part  unknown,  it  is  deemed  preferable,  under 
the  record,  to  remand  the  cause,  in  order  tliat  all  the  heirs 
may  be  determined  and  be  made  grantees  in  such  deed,  ev«i 
though  a  general  quitclaim  deed  to  the  known  heirs  might 
possibly  have  no  effect  on  the  unknown  heirs.  Stennett  ▼. 
Stennett,  431. 
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RAILBOADS.  See  Boundaiues,  3;  Eminent  Domain. 
Accident  at  Crossings. 

Street  raflways:    Reciprocal  rights  and  dnties.    Reciprocal  rights 

1  and  duties  of  street  railways  and  the  public  at  public  crossings 
discussed.    Hollgren  v.  Railway  Co.,  568. 

Negligence:    Signals  at  remote  passing  tracks.    The  recognized  rules 

2  governing  the  duty  of  an  engineer  in  the  matter  of  the  giving 
of  signals  in  approaching  public  crossings  and  public  stations, 
do  not  apply  in  approaching  a  strictly  passing  track  fenced 
on  both  sides  and  located  five  miles  from  any  town  and  remote 
from  any  public  highway  or  crossing.  Oaks  v.  Railway  Co., 
048. 

RAILBOAD  OOBOnSSION.    See  Eminent  Domain,  2. 
BEFORMATION  OF  INSTBUMENT8. 

Grounds. 

Mistake:    Knowledge  of  contents  of  instmmeat.    One  will  not  be 

1  heard  to  say  that  there  was  mutual  mistake  in  a  contract 
signed  by  him  without  objection  and  with  full  knowledge  of  its 
contents.     Noble  v.  Trump,   320. 

Mistake  of  draftsman.    Executing  an  instrument  under  the  mutual 

2  misapprehension  that  it  embodies  the  agreement  by  the  parties 
when,  by  mistake  of  the  draftsman,  it  does  not  do  so,  justifies 
a  reformation  on  the  ground  of  mutual  mistake.  Buck  Auto, 
etc.,  Co.  v.  Tietge,   103. 

Mistake:    Degree  of  proof  necessary.    He  who  seeks  to  reform  the 

3  written  evidence  of  a  contract  assumes  a  heavy  burden.  A 
mere  preponderance  of  evidence  on  the  issue  of  mutual  mistake 
is  not  sufficient.  The  evidence  must  be  (a)  clear,  (b)  satis- 
factory and  (c)  free  from  doubt.  Evidence  reviewed,  and  held 
insufficient  to  show  mutual  mistake  in  the  amount  of  land 
bought.    Noble  v.  Trump,  320. 

Mutual  mistake:    Evidence.    Evidence  reviewed,  and  held  to  justify 

4  the  reformation  of  the  terms  of  an  assignment  of  a  lease  by 
excepting  a  certain  portion  of  tlie  pronises  from,  the  operation 
of  the  assignment.    Buck  Auto,  etc,  Ca  v.  Tietge^  103. 
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Necbssart  Parties. 

Atsigiimeiit  of  lease.    The  landlord  is  not  a  necessary  party  to  an 

6    action  by  a  lessee  of  the  premises  to  reform  the  terms  of  an 

assignment  of  the  lease  by  the  lessee  to  a  third  party.     (Sees. 

3462,  3466,  Code,  1897.)     Buck  Auto,  etc.,  Co.  v.  Tietge,  103. 

BEKAINDEKS.    See  Wills,  19. 
BALES. 

Bulk  Sales  Act. 

Bona  fide  salea:  Failure  to  give  ^tutory  notice:  Effect.  The 
1  Bulk  Sales  Act  (Sees.  2911-a  to  2911-c,  Code  Sup.,  1913)  does 
not  prevent  creditors  from  taking,  in  good  faith,  securify  for 
their  claims.  A  sale  or  transfer  not  fraudulent  in  fact  of  all 
the  property  employed  in  a  retail  business,  under  an  agree- 
ment that  the  vendee  will  sell  the  property,  will  apply  the 
proceeds  on  the  amount  owed  to  the  vendee  by  the  vendor,  and 
will  pay  any  balance  to  the  vendor,  is  not  rendered  fraudulent 
in  law  by  the  failure  of  the  vendor  to  give  to  his  creditors 
the  three  days'  notice  of  his  intention  to  sell,  as  provided  by 
said  act.    Dee  Moines  Packing  Co.  v.  Uncaphor,  30. 

SPEOmO  PERFOBUANOE. 

Contracts  Enforceable. 

Options.    An  option,  on  proper  consideration,  to  a  tenant  to  purchase 

1  the  leased  premises,  embodied  in  the  written  lease  of  the  prem- 
ises, is  valid  in  law  and  enforceable  in  equity,  if  proper  election 
is  made.     Larson  v.  Smith,  619. 

SqnitaUeness:    Subsequent  increase  in  Taluo.    A  contract  grantmg 

2  the  right  to  exercise  an  option  for  the  purchase  of  land  during 
a  stated  period  and  at  a  stated  price,  fair  and  equitable  when 
entered  into,  is  not  rendered  inequitable,  and  therefore  unen- 
forceable, by  the  fact  that,  when  the  option  is  exercised,  the 
land  had  greatly  increased  in  value.    Larson  v.  Smith,  619f 

Frand:    Eyidence.    Evidence  reviewed,  and  held  insuffid^t  to  show 

3  that  an  c^tiioii  for  the  purchase  of  land  had  been  dl>tained  by 
fraud.    Larson  v.  Smith,  619. 
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Contracts  Non-Enporcbable. 

Mutuality  of  enforcement.  He  who  has  disabled  himself  to  perform 
4  his  part  of  a  contract  may  not  secure  specific  performance  on 
the  part  of  his  adversary.  So  held  where  one  owning  a  stock 
of  goods  sought  specific  performance  of  a  contract  to  convey 
such  stock  to  defendant  in  exchange  for  land,  it  appearing  that 
plaintiff  had  disabled  himself  from  specifically  carrying  out  his 
part  of  the  contract  (a)  t^  intermingling  the  stock  in  question 
with  other  goods  and  (b)  by  later  selling  said  stock  to  another 
party.     Dow  v.  McVey,  663. 

Decree. 

Nature  of  deed  to  dear  title:  Quitdaim  or  warranty?  In  an  action 
6  for  the  specific  performance  of  a  contract  for  the  conveyance 
of  land,  in  which  plaintiff  is  successful,  the  court  has  no  right 
to  order  a  defendant  who  has  unsuccessfully  contended  that 
he  was  a  good-faith  purchaser  to  convey  to  plaintiff  his  record 
interest  by  warranty  deed.  It  should  be  by  quitclaim.  Larson 
T.  Smith,  619. 

STATUTES. 

Construction. 

Juxtaposition  of  statutes.     The  intent  of  the  legislature  in  the 

1  enactment  of  a  statute  cannot  always  be  determined  from  its 
juxtaposition  to  other  statutes.    Newgirg  v.  Black,  636. 

Criminal  law:    Prostitution:    "Any  person":    Sjnadem  generii.    It 

2  will  be  presumed  that  the  legislature,  in  using  in  a  statute 
both  general  and  specific  terms,  intended  such  exceptions  to 
the  former  as  would  bring  them  into  harmony  with  the  well- 
recognized  meaning  of  the  latter.  So  held  as  to  the  term  ''any 
person/'  in  the  statute  punishing  the  crime  of  prostitution; 
State  V.  Otrdner,  748. 

Masculine  gender  extended  to  females:    Sule  of  reason.    Words  im- 

3  porting  the  masculine  gender  only  may  be  extended  to  females, 
but  not.  when  such  construction  violates  reason  and  nullifies 
legislative  intent.    State  v.  Gardner,  748. 

Remedial  statutes:  Prindples.    The  following  principles  of  statutory 

4  construction  are  recognized  and  applied: 

1.    To  consider  the  state  of  the  law  before  the  statute  in 
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question  was  enacted  and  the  evil  that  it  was  designed  to 
remedy,  and  to  adopt  that  construction  which  will  suppress 
the  mischief  and  advance  the  remedy. 

2.  To  consider,  in  arriving  at  the  intent  of  a  statute,  the 
subject-matter,  effect,  consequence,  reason  and  spirit  of  the 
statute  in  question,  as  well  as  the  words  thereof.  Newgirg 
T.  Blade,  636. 

TRIAL. 

Conduct  of  Court. 

Coerdng  jury.    Coercion  of  the  Jury  by  the  court  may  not  be  pred- 

1  icated  on  the  action  of  the  court  in  ordering  the  jury  to 
resume  their  deliberations,  after  a  deliberation  of  some  5  hours 
only.     Garden  v.  Moore,  376. 

Criticism  of  witness.    No  error  Is  revealed  by  the  acticm  of  the 

2  court  in  stating  to  an  evasive  witness  that  he  had  not  answered 
a  question,  followed  by  a  direction  to  answer  it.  State  v. 
Philleo,  699. 

Reception  of  Evidence. 

Omaibns  motioii  to  ttxike.    A  motion  to  strike  out  evidenoe  em- 

3  bracing  both  competent  and  incompetent  is  pn^rly  overruled. 
Warren  v.  Graham,  162;  Hay  v.  Hassett,  601. 

Objections. 

Sufficiency.    The  objection  that  a  question  calls  for  a  "conclusion" 

4  is  not  included  in  the  objection  that  it  is  irrdevaat)  immaterial 
and  incompetent     State  v.  Philleo,  699. 

Directing  Verdict. 

Accident  at  crosdng:  Negligence:  Directed  verdict  Vwdiet  must 
6  not  be  directed  against  plaintiff  at  any  stage  of  the  trial  of 
an  action  based  on  negligence,  unless  the  court  can  find  as  a 
matter  of  law  (a)  that  the  record  shows  no  evidence  having 
any  fair  tendency  to  show  the  existence  of  the  negligence 
charged  against  defendant;  or  (b)  that,  if  there  is  such  evi- 
dence of  defendant's  negligence,  there  is  no  evidence  on  which 
the  jMry  could  find  that  plaintiff  was  free  from  contributory 
negligence.  Held,  directed  verdict  properly  refused.  Hollgrm 
V.  Railway  Co.,  668. 
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Instructions — Form,  Requisites  and  Sufficiency. 

Modifications:    Negligence.    It  is  proper  for  the  court,  in  giving  a 

6  requested  instruction  in  an  action  for  damages  for  negligence, 
to  so  modify  tlie  requested  instruction  that  it  presents  both 
theories  of  the  case.  So  held  where  the  requested  instruction 
stated  the  effect  of  plaintiff's  leaving  a  perfectly  safe  place  and 
voluntarily  assuming  a  hazard  which  he  knew  or  ought  to  have 
known  would  result  in  harm,  and  the  court  added  a  modifica- 
tion, stating  that  such  rule  did  not  apply  if  plaintiff  wds  not 
in  a  safe  place  or  if,  acting  as  a  reasonably  prudent  person, 
he  believed  he  was  not  in  a  safe  place,  Johnson  v.  Plymouth, 
etc.,  Co.,  408. 

Conflicting  instructions:     Effect     An   instruction  entirely  correct 

7  is  neutralized  by  one  entirely  incorrect  on  the  same  subject. 
So  held  where  the  court  gave  both  correct  and  incorrect 
instructions  on  the  consideration  to  be  given. to  the  unjust  and 
inequitable  features  of  a  will.    In  re  Estate  of  Workman,  222. 

Undue  prominence  to  issues:    Justification.    It  is  not  improper  for 

8  the  court  to  give  great  prominence,  in  correct  instructions,  to 
matters  which  the  parties  to  the  litigation  have  made  promi- 
nent So  held  with  reference  to  the  definition  of  "unsoundness 
of  mind"  in  a  will  contest.    In  re  Estate  of  Workman,  222. 

Instructions — Submission  to  Counsel. 

Scope  of  statute.    Additional  instructions — those  given  to  the  jury 
0    after  deliberation   on  the  original  instructions^— need  not  be 
submitted  to  counsel  prior  to  being  read.     (Sec  3705-a,  Code 
Sup.,  1913.)     Garden  v.  Moore,  370. 

Verdicts. 

Agreement  to  disagree:    Refusal  to  receive:    Effect    It  is  not  error 

10  for  the  court  to  refuse  to  receive  from  the  jury  a  so-called 
verdict  of  "an  agreement  to  disagree."  Such  "agreement"  is 
not  a  verdict     (Sec  3722,  Code,  1897.)     Garden  v.  Moore,  376. 

Returned  on  mere  chance:     Competency  of  affidavits:     New  trial. 

11  Any  scheme  or  agreement  by  which  jurors  bind  themselves  in 
advance  to  return  a  verdict,  irrespective  of  the  merits  of  the 
case,  is  fatal  to  the  validity  of  the  verdict  so  returned,  and 
affidaviis  are  competent  to  show  siwk  state  of  foots.  So  held 
where  the  jury,  being  in  disagreement  as  to  the  meaning  of  a 
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certain  instruction,  agreed  to  submit  the  question  to  the  court 
through  a  request  for  additional  instructions  and  that  the  ver- 
dict should  be  returned  solely  on  that  instruction,  regardless  of 
any  view  as  to  the  merits.    Garden  v.  Moore,  376. 

Ejuesaiveness:      $4,876:     Alienation   of   affections.     Verdict    for 

12  $4,875,  in  an  action  for  alienation  of  the  affection  of  a  hus- 
band, reduced,  conditionally,  to  $2,000.  The  husband  was  not 
thrifty,  and  was  addicted  to  excessive  drinking  of  intoxicating 
liquors.  His  sole  savings  during  some  20  years  of  marriage 
were  a  house  and  lot.  Neither  the  value  of  the  lot  nor  the 
extent  of  his  contribution  to  his  family  Was  shown.  His 
affections  for  his  wife  were  easily  broken.  Warren  v.  Graham^ 
I<I2. 

SzoeaiiTeneM:    $9,000.    Verdict  of  $5,000  in  personal  injury  action 

13  sustained.  Plaintiff  was  40  years  of  age  when  injured,  and 
was  then  earning  $75  a  month  as  a  miner.  He  suffered  a  com- 
pound fracture  of  the  leg,  with  consequent  pain,  shortening  of 
1^,  readjustment  of  his  spine,  and  stiffness  of  knee.  He  still 
walks  with  a  cuie,  cannot  bear  any  weight  on  his  leg,  and 
is  unable  to  do  much  work.  Johnson  v.  Plymouth,  etc,  Co., 
408. 

TRUSTS. 

Management. 

TnittM  by  will:    Control  by  court.    The  expenditures  of  a  trustee 

1  appointed  by  wUl  are  not  beyond  control  by  the  probate  court, 
even  though  the  will  clothes  the  trustee  in  such  matter  with 
the  widest  possible  discretion.  But  such  control  by  the  court 
is  limited  to  (a)  saving,  (b)  enlarging,  or  (c)  defending,  the 
trust  itself.  (Sees.  225,  3293,  Code,  1897.)  In  re  Trusteeship 
of  CUrk,  449. 

Unauthorised  services:    Allowance  by  court.    The  court  may,  in  a 

2  proper  case,  compel  a  trustee  appointed  by  will  to  make  an 
expenditure  out  of  the  trust  funds  in  payment  of  services 
performed  in  preserving  and  protecting  the  estate  itself,  even 
though  the  services  were,  in  the  first  place,  performed  without 
any  authorization  by  the  court.  In  re  Ttusteeship  of  Clark, 
440. 

AUowance  of  attorney  fees.    The  court  cannot  make  an  allowance 

3  for  attorney  fees  out  of  trust  funds  when  the  only  evidence 
before  the  court  as  to  the  value  of  the  servioes  was  expert 
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evidence  as  to  the  total  value  of  three  items  of  services,  one 
of  which  items  was  wholly  foreign  to  the  trust.  In  re  Trustee- 
ship of  Clark,  449. 

VENDOR  AND  PURCHASER.    See  Landlord  and  Tenant. 

Possession — Notice  Impartk). 

Bona  fide  purchaser:  Knowledge  of  one  in  possession.  A  purchaser 
I  of  real  estate  takes  the  same  charged  with  notice  of  the 
equities  of  the  person  known  by  him  to  be  in  possession,  and 
is  not,  therefore,  a  bona  fide  purchaser,  especially  when,  before 
paying  anything  more  than  a  nominal  sum,  he  learned  that 
the  one  in  possession  had  a  written  option  to  buy.  Larson  v. 
Smith,  619. 

WILLS.  See  Evidence,  6,  7,  15-22. 

Annulment. 

Effect  OB  prior  will.    The  setting  aside  of  one  will  does  not  result 

1  in  intestacy  when  an  unquestioned  prior  will  exists.  In  re 
Will  of  Crissick,  397. 

Contract  to  Devise  or  Bequeath. 

Perfomumce:    Evidence  required.    Contracts  to  care  for  and  sup- 

2  port  a  parent  in  return  for  the  parent's  property  demand 
proof  which  is  clear,  unequivocal  and  definite,  and  the  acts 
said  to  constitute  performance  must  be  equally  clear  and  defi- 
nite and  referable  exclusively  to  said  contract.  Evidence 
reviewed,  and  held  insufficient  to  establish  the  contract  all^;ed. 
Stennett  v.   Stennett,   431. 

Value  of  services:    Materiality.    On  the  issue  whether  deceased  had 

3  contracted  to  give  his  farm  in  return  for  care  and  support 
during  the  remainder  of  his  life,  the  fact  that  deceased  died 
soon  after  the  contract  was  made  and  the  one  furnishing  the 
care  was,  therefore,  largely  overpaid,  is  entirely  immaterial. 
Thompson  v.  Romack,  155. 

Undue  Influence. 

Advice  and  solicitation.     Under  the  general  rule  that  advice  and 

4  solicitation,  no  matter  how  insistent  they  may  be,  will  not 
constitute  undue  influence  unless  it  be  further  shown  that  the 
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freedom  of  the  testator's  mind  was  overcome  thereby,  evidence 
reviewed,  and  held  insufficient  to  carry  to  the  jury  the  question 
of  the  invalidity  of  the  will  by  reason  of  the  coercion  and 
domination  of  the  husband  of  testatrix.  In  re  Will  of  Crissick, 
397. 

Withdrawing  question  from  jury:     Evidence.     Evidence  reviewed, 

5  and  held  error  for  the  court  to  withdraw  from  the  Jury  the 
question  of  undue  influenoe.    In  re  Estate  of  Workman,  222. 

Mental  Unsoundness. 

Injustice  and  unreasonableness  of  will:    Instructions.    The  injustice 

6  and  unreasonableness  of  a  will,  while  not  sufficient,  of  iiwlf, 
to  overthrow  the  will,  yet  is  a  fact,  in  and  of  itself,  bearing 
directly  on  the  question  of  unsoundness  of  mind  of  testator, 
and  must  be  so  considered  by  the  jury.  An  instruction  which, 
in  substance,  directs  the  jury  to  entirely  withhold  consideration 
of  the  unjust  features  of  the  will  unless  they  find  the  testator 
to  be  of  unsound  mind,  works  an  entire  withdrawal  of  such 
element  from  the  jury,  and  is  essentially  incorrect.  In  re 
Eetate  of  Workman,  222. 

Mental  or  physical  weakness:     Instructions.    An  instruction  that 

7  "mere  mental  or  physical  weakness  is  not  unsoundness  of 
mind"  is  misleading  and  erroneous,  when  not  accompanied  by 
some  proper  explanation  as  to  what  the  court  means  by  such 
''weakness".     In  re  Estate  of  Workman,  222. 

EVIDBNCB. 

Declarations  of  testator:    Purpose  for  which  admissible.    Dedara- 

8  tions  that  a  particular  will  was  procured  by  fraud  or  undue 
influence,  and  that  certain  persons  are,  or  have  been,  the 
object  of  testator's  affection  or  dislike,  are  hearsay  as  to  the 
substantive  fact  asserted,  but  are  admissible  as  either  circum- 
stantial evidence  or  as  a  statement  of  mental  condition,  and 
admissible  as  an  exception.    In  re  Will  of  Crissick,  397. 

Reluctance  to  talk  in  presence  of  husband:  Declarations  of  testatrix. 

9  Declarations  of  testatrix  as  to  why  she  would  not  talk  about 
her  business  affairs  in  the  presence  of  her  husband,  who  was 
charged  with  exercising  undue  influence  over  her,  are  not 
admissible  to  prove  such  undue  influenoe.  So  held  where  the 
testatrix  gave  as  reasons  for  not  so  talking  in  the  presence  of 
her  husband  that  "he  would  not  allow  her  to  do  as  she  wanted 
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to",  and  "would  not  allow  her  to  talk  about  her  buBineas  when 
he  was  there."    In  re  Will  of  Crissick,  307. 

DeclAntions  of  testatrix:     Mental  condition.    Declarations  of  tes- 

10  tatrix  as  to  why  she  would  not  talk  about  her  business  affairs 
in  the  presence  of  her  husband,  who  was  charged  with  exer- 
cising undue  influence  over  her,  might  be  admissible  as  bearing 
on  the  mental  ccmdition  of  testatrix,  depending  on  the  nature 
of  the  declaration.    In  re  Will  of  Crissick,  307. 

Intemperate  habits,  condnct  and  langnage  of  coercer.    That  the  hus- 

11  hand  drank  much,  and  at  auok  timet  did  not  use  the  wife  and 
her  sister  right,  and  would  swear  at  them,  and  that,  under 
these  conditions,  the  wife  was  afraid  of  him,  is  immaterial  on 
the  issues  whether  the  testatrix  was  mentally  incapable  to 
make  a  will,  or  whether  the  will  in  question  was  the  will  of 
the  husband  rather  than  of  the  wife,  there  being  no  evidence 
that,  at  the  time,  or  shortly  before,  the  will  was  executed,  the 
husband  had  been  drinking,  misusing  his  wife  and  sister-in- 
law,  or  swearing  at  them.    In  re  Will  of  Crissick,  307. 

Declarations    impeaching    will.     Observation,    arguendo,    is    made 

12  that  declarations  impeaching  the  validity  of  the  will  in  ques- 
tion, made  by  a  testator,  subsequent  to  the  execution  of  a  will, 
and  at  a  time  when  testator's  mind  was  seriously  affected  by 
disease,  are  incompetent.     In  re  Estate  of  Workman,  222. 

Opinion  evidence:     Detail  of  facts:     Scope.     The  facts  and  cir- 

13  cumstances  detailed  by  a  non-expert  witness  with  reference 
to  a  testatrix  (whose  soundness  of  mind  is  in  issue),  as  pre- 
liminary to  the  competency  of  such  witness  to  express  an 
opinion  that  such  testatrix  was  of  unsound  mind,  may,  in  case 
testatrix  was  suffering  from  a  slowly  progressive  disease,  cover 
a  time  both  before  and  after  the  execution  of  the  will.  In  re 
Estate  of  Workman,  222. 

Ineqvitableneis    of   will:      Wealth   of   contestant   at   explaining: 

14  Competency.  It  is  competent  to  show  the  wealth  of  the  con- 
testant as  explanatory  of  the  small  bequest  made  to  him. 
In  re  Estate  of  Workman,  222. 

Financial  habits  of  deceased.    The  custom  of  testatrix  to  promptly 

15  pay  her  tills  may  properly  be  shown  in  explanation  of  the 
fact  that  checks  were  frequently  drawn  by  testatrix  during 
her  sickness  and  delivered  to  others.  In  re  Estate  of  Work- 
man, 222. 

Vol.  1741a.— 63 
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CONSTBU  cnoN. 

UnproTed  codicil:     Effect    An  improved  and  unintroduoed  oodksil 

16  to  a  will  can  bave  no  poMuUe  bearing  on  the  construction  of 
the  oriifuial  will  which  is  under  contest.  In  re  Estate  of 
WorkBHU,  222. 

'^Remaining  teotheri  and  sisters."    A  will  provided:     (a)  that  the 

17  widow  should  ha.ve  a  life  estate  in  a  farm;  (b)  that  the 
remainder  should  go  to  two  children  in  case  they  outlived  the 
widow  or  had  issue;  and  (e)  that»  in  case  either  ofaiid  died 
prior  to  the  widow  and  without  issue,  the  share  d  such 
deceased  ehild  should  go  to  "the  remaining  brothers  or  sisters." 
Held  that,  where  one  of  such  remaindermen  died  before  the 
widow  and  without  issue,  the  clause  "remaining  brothers  and 
sisters"  included  the  tm-vMrng  remainderman.  Lingo  v.  Smith, 
4«1. 

'Ifife  iBterest**    "A  life  interest  in  and  to  my  farm",  in  conneeti<m 

18  with  a  subsequent  clause,  is  construed  to  mean  "a  life  eaitUe 
in  the  use,  occupancy  and  control"  of  the  farm.  Lingo  v. 
Smith,  461. 

SsnaiBdeva:    Vested  (?)  or  contingent  (?):    Prelerence  of  the  Uw. 

10  The  law  so  strongly  favors  the  early  vesting  of  estates  that 
it  regards  all  estates  as  vested  imless  a  condition  preoedewt 
is  so  dearly  expressed  that  the  estate  cannot  be  regarded  as 
vested  without  doing  violence  to  the  language  of  the  instru- 
ment. And,  if  poesihle,  the  law  will  even  construe  words  of 
seeming  condition  as  having  no  other  effect  than  to  postpone 
the  time  of  enjoyment.    Lingo  v.  Smith,  461. 

Words  of  sabstitiition:  ''Or  have  issne."    Words  oaanot  be  given 

20  the  force  and  effect  of  "words  of  substitution" — ^that  is,  words 
substituting  another  or  others  as  legatees,  in  ease  the  first 
legatee  fails  to  take — ^when  such  words  are  not  employed  in 
connection  with  other  words  purporting  a  gift  or  an  intention 
to  make  a  gift,  but  used  solely  in  defining  wkem  and  mnder 
what  eiremn9tanee9  the  remamdermau  ghoU  oam$  in$o  the 
emjoymetU  and  poeaesewn  of  the  property.    Lingo  t.  South,  461. 

Defeasance  clause:     Manifest  omission.    It  is,  in  effect,  suggested 

21  that  the  oonstruoiion  of  the  defeasance  clause  of  a  will  might 
require  the  inaertion  of  a  clause  manifestly  intended  to  be 
inserted,  but  inadvertently  omitted.    Lingo  v.  Smith,  461. 

Grant  of  fee:     Repugnant  clause:     Effect    The  clear  grant  of  a 

22  fee  is  not  overthrown  by  a  subsequent  clause  repugnant  theretow 
Lingo  V.  Smith,  461. 
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Bights  of  Devisees. 

Asfigiuiieiit  of  doww  displadAg  interest  of  devisee:  Right  to  con- 
23  tribute:  Waiver:  Judgment  lien  holders.  A  devisee,  whose 
interest  in  certain  lands  has  been  annulled  (a)  by  the  refusal 
of  the  wife  of  testator  to  take  under  the  will  and  (b)  by  the 
aUotment  to  her,  as  her  distributive  share,  of  the  very  land  in 
which  such  devisee  held  an  interest  under  the  will,  naay  enforce 
eontribution  from  the  other  devisees  under  the  will  to  make 
good  his  loss.  And  as  "one  must  be  just  before  he  is  generous", 
a  waiver  of  this  right  to  oontribution  is  voidable  at  the  instance 
of  devisee's  existing  judgment  lien  holders.  (Sec  3279-a»  Code 
Sup.,  1913.)     Shedenhelm  v.  Qaflerty,  195. 

BLBOnON. 

Sight  of  surviving  spouse:  Election  between  will  and  diitribntive 
34  share:  Evidence.  Direct  evidence  that  the  sitrviviiig  wife 
elected  to  take  her  distributive  share,  instead  of  taking  under 
the  will,  is  not  overcome  by  evidence  (a)  that  she  acted  as  one 
of  the  executors  and  received  the  proceeds  of  exempt  property 
sold  (the  will  giving  her  a  life  interest  in  the  personal  prop- 
erty) or  (b)  that  she  filed  a  motion  asking  that  her  legal 
share  of  the  real  estate  owned  by  testator  "and  described  in 
his  will"  be  set  off  to  her,  all  the  real  estate  owned  by  deceased 
being  so  described  in  the  wilL  On  the  contrary,  such  record 
shows  an  election  to  take  the  distributive  share.  Shedenhelm 
v.  Caflferty,  195. 

WITMESSES.    See  Criminal  Law,  8. 

Competency. 

Value  of  keep  of  child.    Opinion  evidence.    Men  and  women  having 

1  experience  in  the  care  and  raising  of  children  in  the  neighbor- 
hood in  question  are  competent  witnesses  to  testify  to  the 
value  of  services  and  support  rendered  to  a  child.  In  re 
EsUte  of  Pauly,  122. 

Ceoss- Examination. 

Impeachment:    Repetition  of  questions.    Questions  on  cross -exami- 

2  nation,  tending  to  show  the  bad  reputation  of  the  witness,  are 
properly  ruled  out  as  repetitions,  when  the  former  questions 
and  answers  had  fully  established  bad  reputation.  State  v. 
Levich,  688. 
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WITNB8SS8  Ck>ntinued  vo  Wobk  and  Labob 

Impeachment. 

Collateral  matters:     Cross-ezamination.    One  may  not  impeach  a 

3  witness  on  collateral  matters  drawn  out  on  cross-examination. 
In  re  Estate  of  Workman,  222. 

Contradictory  statements:     Cross-examination.    Cross-examination 

4  may  go  to  any  subject,  however  remote,  if  it  bears  on  testing 
the  character  or  credibility  of  the  witness.  Where  a  witness, 
on  one  occasion,  testified  that  she  had  tiad  improper  relatitms 
with  one  man  only,  and  on  another  occasion,  that  she  had  had 
such  relations  with  40  different  men,  heldy  she  should  have  been 
permitted  to  say  (a)  why  she  had  so  testified  differently, 
(b)  when  she  had  made  up  her  mind  to  change  her  testimony, 
and  (c)  whether  anyone  told  her  to  change  her  testimtmy. 
State  V.  Gardner,  748. 

WORK  AND  LABOB. 

By  Member  of  Family. 

When  compensation  recoverable.     Recovery  may  be  had  against 

1  the  estate  of  an  infant  for  services  and  support  rendered  to 
the  infant  by  a  relative  who  was  under  no  legal  obligation  to 
give  them  when  the  services  and  support  were  rendered  under 
such  circumstances  as  fairly  imply  an  understanding  that  the 
relative  was  to  receive  compensation.  In  re  Estate  of  Paaly, 
122. 

SecoTery:     Evidence.     Evidence  reviewed,  and  held  to  justify  the 

2  jury  in  finding  that  services  rendered  by  a  grandmother  to  her 
grandchild  were  rendered  under  circumstances  implying  an 
understanding  that  she  was  to  be  compensated  therefor.  In  re 
Estate  of  Pauly,  122. 

Value  of  services:    Evidence:    Sufficiency.    Evidence  reviewed,  and 

3  held  to  be  sufficiently  definite  to  enable  the  jury,  in  their 
computation,  to  differentiate  between  the  value  of  the  time 
for  which  plaintiff  could  recover  and  the  value  of  the  time  for 
which  no  recovery  could  be  had,  under  the  ruling  of  the  court 
In  re  Estate  of  Pauly,  122. 
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Yoder  v.  Kalona  Rav.  Bank. . . .     142  Iowa  219  199 

Yost  V.  Ramey 103  Va.  117   496 

Youde  V.  Youdo 136  Iowa  719   744 

Young  V.  City  of  Mankato. . . .     10.5  N.  W.  969   (Minn.) 314 

Young  V.  Swan    100  Iowa  326,  327 339,  343 

Young  V.  Wright  4  Wis.  163   633 
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STATUTES  CITED,  CONSTRUED,  ETC. 

IN  THE  OPINIONS  REPOBTED  IN  THIS  VOLUME. 


Iowa  Conatitution. 
Article  l^Sec.  12 251 

Acts  3l8t  General  Assembly. 

Chapter  152    640,644 

Acts  84tli  General  Assembly. 

Chapters  40,  41 117 

Chapter  72,  Sec.  19 368,  369 

Chapter  72,  Sec.  20 369 

Chapter  150 39,  41,    43 

Chapter  161.... 639,  640,  642,  647 
Chapter  163,  Sec.  1 372 

Acts  36th  General  Assembly. 

Chapter  122,  Sec.  13 95 

Chapter  162 9,  10,  13,  14,  17 

Chapter  283  641 

Blue  Book,  1S43 

Sec.  33 299 

Statutes  of  Iowa,  184S. 

Page  151,  Sec.  33 256 

Ordinance  of  1787. 

Sec.  12  299 

Code,  1887. 


Sec.  48,  par.  3 759 

Sec  225  453 


Sec.  243  680 

Sec.  668,  Sub.  14 310 

Sec  722  213 

Sec  749  211,  221 

Sec  610  117 

Sees.  1996,  1996,  1997 10,  16 

Sec  2017 9,  10,  11,  14,  17 

Sec  2270  194 

Sec  2297  194 

Sec  2427  444 

Sec.  2974 621 

Sec  3171  746 

Sec  3173  738 

Sec  3189  131 

Sec  3293  453 

Sec.  3338  157 

Sec  3341  162 

Sec  3369  198 

Sec  3446  642 

Sec  3447 564,  642,  646 

Sec  3447,  par.  1 643,  645 

Sec.  3447,  par.  7 644 

Sec  3448-3458,  inc 639 

Sec  3451  642,  645 

Sec  3453 643,  644,  645,  646 

Sec  3454 645 

Sec  3456  645 

Sec  3462  108 

Sec  3466  108 

Sec  3467  605 

Sec  3532  534,  536 

Sec  3600  22 

Sec  3639  26 

Sec  3665  356 

Sec.  3720  379,  381 
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872 


Statutes  Cited,  Construed,  Etc. 


8ec8.  3722,  3723 380 

Sec.  3764  581 

Sec  3944  475 

Sees.  4087,  4088,  4089 204 

Sec  4217  378 

Sec  4226 434,  440,  441 

Sec  4230  568 

Sees.  4230-4233  564 

Sec  4236  564,  568 

Sec  4450  275 

Sec  4604  159 

Sec  4617  619 

Sec  4756 753 

Sec  4758  753 

Sec  4762  754 

Sec  4763  148 

Sec  4943 751,  753,  755,  761 

Sec  5264  260 

Sec  5268  256 

Sec  5272  262 

Sec  5276  276 

Sec  5277  258 

Sec  5278  262 

Sec  5299  283 

Sec  5328  763 

Sec  5426  763 

Code  Supplement,  1907. 

Title  V,  Chap.  14-C 310 

Sec.  1056-a31  310 

Sec  1998.  .8,9, 10, 13, 14.15, 16,  17 
Sec  3447-c 040,648 


Code  Supplemeiit,  IBIS 

Title  V,  Chap.  5 211 

Sec  301,  par.  8 260 

Sec  725   213 

Sees.  2911-a  to  2911-c 39 

Sec  29B44>  667 

Sec  3060-al4   360 

Sec  3060-a65   363 

Sec.  3060-al20  364 

Sec.  3060-al25  363 

Sec  3279-a   201 

Sec.  3447   642 

Sees.  3447  to  3447-c *. 639 

Sec  3447,  Sub.  7 187 

Sec  3447-b   643 

Sec.  3447-c..642,644,645,  646,  647 

Sec  3451    644^646 

Sec  3477-a    319,  372 

Sec.  3541  T4r 

Sec.  3705-a  879 

Sec  5258  276 

Sec.  6373   280 

Code  Supplemental  SupplemeBt, 
1915. 

Sec  3477-a   872 

Kules  of  Supreme  Court. 

Sec  53 128,   723 
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